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Opinion

MEMORANDUM AND ORDER

ON

PLAINTIFF'S MOTION FOR

SUMMARY JUDGMENT (# 16)

May 12, 1994

ALEXANDER, United States Magistrate Judge.

*1  This case concerns the government's powers to collect
unpaid taxes from a custodian of the taxpayer's property.
The United States seeks to penalize defendant Leonard, Inc.
(“Leonard”) for disregarding an Internal Revenue Service
(I.R.S.) levy on the wages of a Leonard employee. Leonard
concedes that it failed to garnish its employee's wages and is
thus statutorily liable to the government for an amount equal
to its employee's unpaid taxes, but denies that it additionally
owes a penalty to the I.R.S. for disregarding the levy. At the
least, Leonard argues, there is a material question of fact as
to whether it had “reasonable cause” to ignore the levy, that
must undermine the government's motion.

Background

The parties agree on the following facts. In 1986 and 1987,
the United States determined that Mr. Robert Cruickshank
did not pay all of his taxes for 1985 and 1986. To collect
these monies, the government sent a notice of levy on
Mr. Cruickshank's wages to his employer, Leonard Inc.,
on September 23, 1987. Leonard did not comply with this
demand to garnish Mr. Cruickshank's salary.

On September 2, 1988, the United States mailed a second
notice of levy on Mr. Cruickshank's wages to the defendant.
This notice indicated that Mr. Cruickshank owed $21,976.78
to the government, including additional taxes and penalties
for tax year 1987. Leonard, however, did not comply with this
notice either.

The I.R.S. made additional demands to the defendant in
a “Final Demand” notice on October 3, 1988, and in
a letter from I.R.S. attorney Andrew Ceccherini to the
defendant's vice-president, Elizabeth Leonard, on January 9,
1989. Attorney Ceccherini notified the defendant that it could
be liable for the unpaid taxes and penalized for failing to
surrender Mr. Cruickshank's salary, and advised that Mr.
Cruickshank could not sue Leonard for complying with the
levy.

Ms. Leonard avers that she told Attorney Ceccherini that
she had received conflicting instructions from I.R.S. branch
offices on whether to enforce the levy. Ms. Leonard contends
that an unidentified I.R.S. employee told her that Mr.
Cruickshank was making payments to the I.R.S., and that she
could therefore ignore the levy. Additionally, Ms. Leonard
avers that Mr. Cruickshank showed her a July 21, 1989 letter
from I.R.S. revenue officer Patricia Scungio that directed him
to make monthly payments to a particular office, and that
Ms. Leonard contacted I.R.S. collectors to confirm that Mr.
Cruickshank had indeed entered a payment arrangement. On
January 19, 1989, Ms. Leonard wrote to Attorney Ceccherini
and stated that she would “investigate” the matter and write
to him again. Ms. Leonard, however, never again contacted
Attorney Ceccherini, or garnished Mr. Cruickshank's wages.

The United States brought this action on February 3, 1993,
to collect the value of Mr. Cruickshank's unpaid taxes and
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a penalty from the defendant. On December 22, 1993,
the Court heard the government's motion for summary
judgment, but stayed its decision so that the government could
produce, and the defendant could review, I.R.S. records of
Mr. Cruickshank's payments on his debt. The government
recently informed this Court that these records do not exist;
and, that the defendant has paid an amount to settle any
liability that it may have incurred, under 26 U.S.C. § 6332(d)
(1), for refusing to surrender the taxpayer's property. Thus,
the only extant issue is whether the defendant additionally is
liable pursuant to 26 U.S.C. § 6332(d)(2) for a penalty totaling
fifty percent of Mr. Cruickshank's unpaid taxes.

Discussion

*2  The procedural posture of this case leads this Court
through the well-traveled terrain of Rule 56. The Court
will grant summary judgment “if the pleadings, depositions,
answers to interrogatories, and admissions on file, together
with the affidavits ... show that there is no genuine issue as
to any material fact and that the moving party is entitled to
judgment as a matter of law.” Fed.R.Civ.P. 56(c). By contrast,
the path will lead to trial if there are factual disputes that are
both material and genuine—material in the sense that they
might have an impact upon the outcome of the suit given the
operation of the controlling rules of substantive law; genuine
in the sense that there is evidence in support of the nonmovant
that legitimately controverts the movant's position so that a
fair-minded jury might reasonably render a verdict in the
nonmovant's favor. See Anderson v. Liberty Lobby, Inc., 477
U.S. 242, 248, 106 S.Ct. 2505, 2510, 91 L.Ed.2d 202 (1986).
In blazing this trail, however, the guideposts in the record
shall be followed only as visible in the light most favorable
to the nonmoving party, indulging inferences in favor of the
nonmovant. Stephanischen v. Merchants Despatch Transp.
Corp., 722 F.2d 922, 928 (1st Cir.1983); Hahn v. Sargent, 523
F.2d 461, 464 (1st Cir.1975), cert. denied, 425 U.S. 904, 96
S.Ct. 1495, 47 L.Ed.2d 754 (1976). Of course, disputes over
the law do not present genuine issues of material fact.

The Internal Revenue Code commands “any person in
possession of ... property or rights to property subject to
levy upon which a levy has been made” to “surrender such
property” to the Secretary, unless the property has been
attached or executed under judicial process. 26 U.S.C. §

6332(a). The statute imposes personal liability on anyone
who refuses to surrender property subject to an I.R.S. levy,
in an amount equal to the value of the property involved,
plus interest and costs. 26 U.S.C. § 6332(d)(1). Moreover, a
person who refuses without “reasonable cause” to relinquish
levied property is subject to a penalty equal to fifty percent
of the value of the property recoverable under section (d)

(1). 26 U.S.C. § 6332(d)(2). 1  The government contends that
Leonard should be penalized $13,233.25, plus interest from
November 16, 1993.

As a general matter, a person served with an I.R.S. levy has
only two defenses for failing to comply with the demand:
that he does not possess the taxpayer's property, or that the
property is subject to a prior judicial attachment or execution.
United States v. National Bank of Commerce, 472 U.S. 713,
721–22, 105 S.Ct. 2919, 2924–2925, 86 L.Ed.2d 565 (1984);
United States v. Sterling Nat. Bank & Trust Co. of N.Y.,

494 F.2d 919, 921 (2d Cir.1974); United States v. First Nat.
Bank of Bellaire, 1983 WL 1666 *1 (S.D.Tex.1983). To
determine if a noncomplying party also must pay the fifty
percent penalty, however, the Court examines whether the
property holder had “a bona fide dispute over the amount
owing to the taxpayer (by the property holder) or over the
legal effectiveness of the levy itself.” Sterling Nat. Bank,
494 F.2d at 923, quoting S.Rep.No. 1708, 89th Cong., 2d
Sess. (1966), in 3 [1966] U.S.Code Cong. & Admin. News
pp. 3722, 3740 (addressing changes to section 6332(c) in the
Tax Lien Act of 1966); see also Treas. Reg. § 301.6332–
1(b)(2) (“The penalty described in this subparagraph is not
applicable in cases where bona fide dispute exists concerning
the amount of the property to be surrendered pursuant to a
levy or concerning the legal effectiveness of the levy.”)

*3  Leonard seemingly argues that it escapes the penalty if
there was a bona fide dispute over the amount of property
that the taxpayer owed to the I.R.S. In this vein, the defendant
points to the July 21, 1989 letter from Revenue Officer
Scungio to Mr. Cruickshank concerning his payments, and
to representations by another, unidentified I.R.S. employee
that the defendant need not enforce the levy because the
taxpayer was paying his debt. The defendant contends that
these statements by I.R.S. employees raise a material, factual
issue on the amount of property, if any, that Leonard was
required to surrender to the government under the levy.
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Leonard, however, has not supported its position with even
a scintilla of legal authority. Rather, the statutory history
informs the Court that “reasonable cause” is defined as “a
bona fide dispute over the amount owing to the taxpayer (by
the property holder).” S.Rep. No. 1708, 89th Cong., 2d Sess.
(1966), in 3 [1966] U.S. Code Cong. & Admin. News. pp.
3722, 3740. Additionally, a dispute between a taxpayer and
the I.R.S. is not material to a property custodian's obligation
to obey a valid I.R.S. levy. First Nat. Bank of Bellaire,
1983 WL 1666, *3 (rejecting a property custodian's argument
that a dispute between the taxpayer and the government
constitutes “reasonable cause” and noting that such disputes
are “quite common”); see also United States v. Bell Credit
Union, 860 F.2d 365, 372 (10th Cir.1988) (finding that by
April, 1983, “the state of the law was clearly established
concerning the duty of a third-party custodian to turn over
taxpayer funds when the taxpayer previously had unrestricted
access to those funds”). Indeed, the statute contemplated that
property custodians would fear suits by debtor taxpayers, and
therefore protects custodians who comply with I.R.S. levies
from liability to the taxpayer and any other person. 26 U.S.C.
§ 6332(e); Commonwealth of Ky, United Pac. Ins. Co. v.
Laurel County, 805 F.2d 628, 635 (6th Cir.1986), cert. denied
484 U.S. 817, 108 S.Ct. 72, 98 L.Ed.2d 36 (1987). In short,
Leonard's reliance on Mr. Cruickshank's plea not to garnish
his wages was misplaced, and does not substantiate a bona
fide dispute on the amount of property that it was required to
surrender pursuant to the levy. Similarly, the Court finds that
the defendant lacked reasonable cause to ignore the levy when
it relied on a letter by a revenue officer to the taxpayer that
simply directed him to make payments to a particular I.R.S.
office.

Leonard argues most forcefully that an I.R.S. employee told
it to disregard the repeated notices of levy, thus creating
reasonable cause for it to do exactly that. Leonard contends
that this employee's assurances, which this Court accepts as
true for purposes of this motion, constitute a material issue
of a bona fide dispute on the defendant's obligation to obey
the levy.

Leonard's argument, however, is flawed. The defendant
admits that it received at least two notices of levy, and a
detailed letter from I.R.S. attorney Andrew Ceccherini that
outlined the defendant's obligations and liabilities under the
statute. That Leonard chose to rely on the advice of an
unidentified I.R.S. employee who directed it to ignore the
levy, and disregard directives from other I.R.S. employees,
several demand notices, and a letter by I.R.S. legal counsel,
does not raise a genuine factual issue that the defendant's
dispute was bona fide.

*4  For these reasons, the government's motion for summary
judgment is ALLOWED. The government is directed
forthwith to submit a memorandum to the Court that assesses
the defendant's liability under 26 U.S.C. § 6332(d)(2) and the
Internal Revenue Code.

SO ORDERED.

Parallel Citations

73 A.F.T.R.2d 94-2253

Footnotes

1 The provision states:

(2) Penalty for violation.—In addition to the personal liability imposed by paragraph (1), if any person required to surrender

property or rights to property fails or refuses to surrender such property or rights to property without reasonable cause, such person

shall be liable for a penalty equal to 50 percent of the amount recoverable under paragraph (1). No part of such penalty shall be

credited against the tax liability for the collection of which such levy was made.

26 U.S.C. § 6332(d)(2).
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