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MOTION TO DISQUALIFY
& MOTION TO DECLARE 26 U.S.C. § 7443(f) UNCONSTITUTIONAL

COMES NOW, Petitioner, by and through undersigned counsel, hereby files this Motion to

Disqualify & Motion to Declare 26 U.S.C. § 7443(f) Unconstitutional, and states as follows:

INTRODUCTION¹

26 U.S.C. § 7443(f), entitled "Removal from Office," states:

Judges of the Tax Court may be removed by the President, after notice
and opportunity for public hearing, for inefficiency, neglect of duty, or
malfeasance in office, but for no other cause.

This motion centers on the issue of whether the President's authority under 26 U.S.C. § 7443(f)

to remove Tax Court judges violates the Constitution's separation of powers. Here, Petitioner

challenges the authority of a judge of the Tax Court who, under § 7443(f), is removable by the opposing

¹ The Undersigned would like to acknowledge the efforts of the Appellant/Petitioner attorneys
(Frank Agostino, et al.) in the matter of Kuretski v. Comm'r ofInternal Revenue, 755 F.3d 929 (D.C. Cir.
2014) for initially advancing the arguments presented in this motion in its Initial Brief before the
D.C. Circuit filed on July 30, 2013, and within its Petition for Certiorari filed in the U.S. Supreme
Court on Nov. 26, 2014. However, such arguments were not initially advanced during the merits
phase of the Kuretski tax litigation. Thus, by way of this Petitioner's motion, relying strongly (but not
exclusively) on the arguments advanced by Kuretski, this Court must address the merits of such a
position in the first instance.

Additionally, as the Petitioner lives in Florida this case is appealable to the Eleventh Circuit pursuant
to 26 U.S.C. § 7482(b) so that the D.C. Circuit's decision in Kuretskidoes not bind this Court.
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litigant-the Executive Branch of the Federal Government. As the United States Supreme Court

explained in Bowsber v. Synar, 478 U.S. 714 (1986), except as set forth in the Constitution itself, the

Constitution's separation of powers precludes a government actor exerasmg one power (legislative,

executive, judicial) from removing another government actor exercising a different power.

For the reasons set below, this Court should declare 26 U.S.C. § 7443(f) unconstitutional. First,

the Supreme Court has recognized that the Tax Court exercises judicial, as opposed to administrative or

executive, power. Second, though a series of legislative actions, Congress removed the Tax Court from

Executive control and established it as an Article I Court exercising powers that are the functional

equivalent to those maintained by U.S. District Courts. Third, even if the Tax Court can be considered a

part of the Executive Branch, because the Tax Court and its judges exercise functions that are

inherently judicial, as opposed to administrative or executive, in nature, the President's removal powers

would still violate the separation of powers principles of the Constitution. As such, the motion should

be granted.

ARGUMENT

A. A primer on the Separation of Powers

As the Supreme Court explained in Fraytag v. Comm'r, "Framers of our Constitution viewed the

principle of separation of powers as the central guarantee of a just government." 501 U.S. 868, 870

(1991); see also Bowsber, 478 U.S. at 725 ("The fundamental necessity of maintaining each of the three

general departments of government entirely free from the control or coercive influence, direct or

indirect, of either of the others, has often been stressed and is hardly open to serious question.").

Moreover, even "slight encroachments" on judicial independence threaten the separation of powers.

Stern v. Marshall, 131 S. Ct. 2594, 2620 (2011); see also United States v. Fill, 449 U.S. 200, 217-218 (1980)

("A Judiciary free from control by the Executive and the Legislative is essential if there is a right to have
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claims decided by judges who are free from the potential domination by other branches of

government.").

B. History and Evolution of the Tax Court

In 1924, Congress established the Board of Tax Appeals as an "independent agency in the

executive branch of the Government" to provide taxpayers with a forum for pre-payment challenges to

proposed tax assessments. Revenue Act of 1924, ch 234, § 900(a), (e), (k), 43 Stat. 253, 336-338; Old

Colony Trust Co. v. Comm'r, 279 U.S. 716, 721 (1929). However, initially the Board's powers were

relatively limited as it was empowered to redetermine proposed tax liabilities but it was unable to enter

final judgment on those proposed liabilities. As such, either losing party could file suit over the

proposed liabilities in federal district court, in which the Board's decision was treated only as primafacie

evidence of the facts. Id. at § 900(g); see also Harold Dubroff, The United States Tax Court: An Historical

Analysis 116 (1979).

At the time of its creation, Board members were appointed by the President with the advice and

consent of the Senate and were removable by the President "for inefficiency, neglect of duty, or

malfeasance in office, but for no other reason." Id. at § 900(b). Over time, Congress gradually altered

the nature of the Board transforming it from something akin to an administrative body to a creature

closely resembling a federal district court.

For example, in 1926, Congress made Board determinations subject to direct appellate review in

the federal courts of appeals, rather than requiring initiation of a suit in the federal district courts.

Revenue Act 1926, ch. 27, §§ 1001-1003, 44 Stat. 9, 109-110; see also United States v. Dalm, 494 U.S. 596,

603 n.4 (1990); Dubroff, supra, at 118-119. This evolution continued in 1942 when Congress renamed

the Board "The Tax Court of the United States" and changed the titles of Board members to "Judges"

to reflect their exclusively judicial function. Revenue Act of 1942, ch. 619, § 504(a), 56 Stat. 798, 957.

Ultimately, in 1969, to give the Tax Court greater independence from the executive, Congress enacted
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reforms "with the express purpose of 'making the Tax Court an Article I court rather than an executive

agency."' Freytag, 501 U.S. at 887 (quoting S. Rep. No. 91-552 at 303 (1969)).

In implementing these reforms, Congress amended the 1924 Act, which referred to the Tax

Court as "an independent agency in the executive branch" with language "establish[ing], under [A]rticle

I of the Constitution of the United States, a court of record to be known as the United States Tax

Court." Tax Reform Act of 1969, Pub. L. No 91-172, § 951 (codified at 26 U.S.C. § 7441). As explained

by the Senate Finance Committee:

Since the Tax Court has only judicial duties, the committee believes it is
anomalous to continue to classify it with quasi-judicial executive
agencies that have rulemaking and investigatory functions. The status of
the Tax Court and the respect accorded to its decisions are high among
those familiar with its work. However, its constitutional status as an
executive agency, no matter how independent, raises questions in the
minds of some as to whether it is appropriate for one executive agency
to be sitting in judgment on the determinations of another executive
agency.

S. Rep. 91-552, 1969 U.S.C.C.A.N. 2027, 2341 (1969) (emphasis added); see also Burns, Stix Friedman &

Co. v. Comm'r, 57 T.C. 392, 395 (1971) ("Congress removed the Tax Court from the Executive Branch

and established it as an [A]rticle I [C]ourt primarily for the purpose of recognizing its status as a judicial

body and disposing of any problems that its status as an executive agency sitting in judgment on

another executive agency might pose.").

The Tax Reform Act of 1969 also gave the Tax Court powers equal with those of the federal

district courts in certain respects. See 26 U.S.C. § 7456. Congress granted the Tax Court with the power

to punish contempt with fines and imprisonment and provided that the Tax Court would "have such

assistance in the carrying out of its lawful writ, process, order, rule, decree, or command as is available

to a court of the United States." Id. "In accordance with [the Tax Court's] change [in status from

independent executive agency to Article I Court], the Tax Court [wa]s given the same powers regarding
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contempt, and the carrying out of its writs, orders, etc., that Congress has previously given to the

District Courts." S. Rep. 91-552, 1969 U.S.C.C.A.N. at 2343.

Since 1969, Congress has continued to expand the Tax Court's jurisdiction by granting the

court additional fundamentally udicial powers. The Tax Court now has the power to: (1) enforce

overpayment determinations against the Federal Government; 26 U.S.C. § 6512(b); (2) order the

Federal Government to refund amounts prematurely collected; 26 U.S.C. § 6213(a); (3) decide

challenges to IRS Office of Appeals decisions in collection matters; 26 U.S.C. § 6330(d)(1); (4) grant

equitable relief; 26 U.S.C. § 6015(e); (5) hear disputes regarding tax whistleblower awards; 26 U.S.C. §

7623(b)(4); and (6) to issue declaratory judgments in a variety of disputes; 26 U.S.C. §§ 7477, 7478.

In addition, the Tax Court shares jurisdiction with the federal district courts, the Court of

Federal Claims, and the bankruptcy courts over some matters; see 26 U.S.C. § 7428(a); 28 U.S.C. § 1507

(regarding classification of tax-exempt organizations). Moreover, the Tax Court maintains exclusive

jurisdiction for petitioners in areas such as challenges to collection due process determinations; 26

U.S.C. § 6330(d); the IRS's refusal to abate interest; 26 U.S.C. § 6404(h); or the IRS's determination of a

whistleblower award; 26 U.S.C. § 7623(b)(4). Further, the only venue for a taxpayer to challenge the

validity of a proposed tax deficiency without having to first pay it or declaring bankruptcy is the Tax

Court. 26 U.S.C. § 6213(a); 11 U.S.C. § 505(a); Flora v. United States, 362 U.S. 145 (1960). The Tax Court

also has the authority to decide constitutional issues in the matters before it. See Nationalist Movement v.

Comm'r, 102 T.C. 558 (1994); Kellems v. Comm'r, 58 T.C. 556 (1972); Muller v. Comm'r, 79 T.C.M. (CCH)

1887 (2000).

In addition, unlike executive agency Administrative Law Judge ("ALJ") decisions which are

subject to review by the Secretary or agency head, Tax Court decisions are not subject to review by the

Commissioner of Internal Revenue. Instead, Tax Court decisions are appealed exclusively to the federal

courts of appeals. Further, Tax Court decisions are reviewed "in the same manner and to the same
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extent as decisions of the district courts in civil actions tried without a jury." 26 U.S.C. § 7482(a)(1).

Such a standard is vastly different from the standards which exist to review final agency actions under

the Administrative Procedure Act. Freytag, 501 U.S. at 892; Dickinson v. Zurko, 527 U.S. 150, 152-154

(comparing differences between review of court decisions and review of agency actions); compare 5

U.S.C. §§ 701-706.

The powers and procedures used by the Tax Court in resolving cases before it are for all intents

and purposes identical to those of the federal district courts. See Freytag, 501 U.S. at 891 ("[T]he Tax

Court exercises its judicial power in much the same way as the federal district courts exercise theirs.");

Sec. State Bank v. Comm'r, 111 T.C. 210, 213-214 (1998)(applying the doctrine of stare decisis in the Tax

Court); Zapara v. Comm'r, 126 T.C. 215, 226 (2006), aff'd, 652 F.3d 1042 (9th Cir. 2011) (Tax Court

judges possess "the authority to apply the full range of equitable principles generally granted to courts

that possess judicial powers"); 26 U.S.C. § 7456(a) (providing authority for the Tax Court to subpoena

witnesses, order document production, administer oaths, and examine witnesses).

C. The Tax Court exercises judicial power.

The expansion of judicial functions and the reclassification of the Tax Court from independent

agency to Article I court was a point of discussion in Fraytag v. Comm'r, 501 U.S. 868, 890-91 (1991). In

Freytag, the Supreme Court analyzed the Tax Court's status in the constitutional scheme.2 In analyzing

2 In Freytag, the Supreme Court addressed the issue of whether, the appointment of the Special Trial
Judge by the Chief Judge violated under the Appointments Clause of the Constitution, Art. II, § 2,
cl. 2, as an "inferior Officer ]" of the United States. In holding that such an appointment was not
violative of the Appointments Clause, the Supreme Court conducted a detailed analysis of the form
and functions of the Tax Court. While the holding in Freytag regarding the Appointment Clause, is
not applicable to this case, the Supreme Court's detailed analysis is and great weight should be
afforded to it. See McCoy v. Mass. Inst. Of Tech., 950 F.2d 13, 19 (1st Cir. 1991)("[F]ederal appellate
courts are bound by the Supreme Court's considered dicta almost as firmly as by the Court's
outright holdings, particularly when, as here, a dictum is of recent vintage and not enfeebled by any
subsequent statement."); Oyebanfi v. Gonzales, 418 F.3d 260, 264-265 (3d Cir. 2005) (Alito, J.); Gaylor
v. United States, 74 F.3d 214, 217 (10th Cir. 1996) ("While these statements are dicta, this court
considers itself bound by Supreme Court dicta almost as firmly as by the Court's outright holdings,
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this issue, the Supreme Court extensively examined the functions, form, and powers of the Tax Court

and found that each is "quintessentially judicial in nature." 501 U.S. at 891.

In reaching such a position, the Supreme Court noted that Congress expressly amended that

Tax Court's classification from an "independent agency of the executive branch" to one of a "court of

record under Article I." Freytag, 501 U.S. at 885. Further, the Supreme Court noted, as explained in

detail above, that the Tax Court maintains a "function and role in the federal judicial system [that]

closely resemble[s] those of the federal district courts." 501 U.S. at 891. Based on such findings, the

Supreme Court concluded that the Tax Court is a "Court0 of Law" that exercises "a portion of the

judicial power of the United States" and that the Tax Court "exercises judicial, rather than executive,

legislative, or administrative, power. . . ." Id. 501 U.S. at 890-91; cf Filliams v. United States, 289 U.S. 553,

565 (1933)(holding that the Court of Claims, an Article I Court, exercised judicial power and noting:

"By these provisions it is made plain that the Court of Claims, originally nothing more than an

administrative or advisory body, was converted into a court, in fact as well as in name, and given

jurisdiction over controversies which were susceptible of judicial cognizance. It is only in that the

appellate jurisdiction of this court in respect of the judgments of that court could be sustained, or

concurrent jurisdiction appropriately be conferred upon the federal District Courts. The Court of

particularly when the dicta is recent and not enfeebled by later statements); Peterson v. BMI Refractories,
124 F.3d 1386, 1392 n. 4 (11th Cir. 1997) ("[D]icta from the Supreme Court is not something to be
lightly cast aside."); United States v. City ofHialeah, 140 F.3d 968, 974 (11th Cir. 1998) ("Even through
that statement by the Supreme Court. . . was dictum, it is of considerable persuasive value, especially
because it interprets the Court's own precedent."); Fynne v. Town of Great Falls, 376 F.3d 292, 298, n.
3 (4th Cir. 2004) ("[W]ith inferior courts, like ourselves,. . . carefully considered language of the
Supreme Court, even if technically dictum, generally must be treated as authoritative."); United States
v. Montero-Camargo, 208 F.3d 1122, 1132 n. 17 (9th Cir. 2000) (en banc) ("We do not treat considered
dicta from the Supreme Court lightly. Rather, we accord it appropriate deference . . . As we have
frequently acknowledged, Supreme Court dicta have a weight that is greater than ordinary judicial
dicta as prophecy of what that Court might hold, accordingly, we do not blandly shrug them off
because there were not a holding."); Fright v. Morris, 111 F.3d 414, 419 (6th Cir. 1997) ("Where there
is no clear precedent to the contrary, we will not simply ignore the [Supreme] Court's dicta."); Bangor
Hydro-Elec. Co. v. FERC, 78 F.3d 659, 662 (D.C. Cir. 1996) ("It may be dicta, but Supreme Court
dicta tends to have somewhat greater force-particularly when expressed so unequivocally.").
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Claims, therefore, undoubtedly, in entertaining and deciding these controversies, exercises judicial

power. . . .").

Nor can it be reasonably argued that that the Tax Court cannot exercise judicial power because

it is a legislative court. Here, merely because the Tax Court is not an Article III Court, does not mean it

cannot exercise judicial power. As the Supreme Court has explained "non-Article III tribunals [can]

exercise the judicial power of the United States." Freytag, 501 U.S. at 889 (citing American Insurance Co. v.

Canter, 1 Pet. 511, 546 (1828) (the judicial power of the United States is not limited to the judicial power

defined under Article III and may be exercised by legislative courts); Filliams, 289 U.S. at 565-567

(same)). Put simply, whether a court is an Article III Court is not dispositive on the issue of whether the

court exercises judicial power.

D. The Tax Court is an Article I Court which exercises judicial power and operates
independent from the executive branch. Therefore, the President's removal
power violates the Constitution's separation of powers.

1. Because Tax Court judges operate independent from the executive
branch, the President's inter-branch removal authority violates the
separation of powers mandated by the Constitution.

As demonstrated below, because the Tax Court operates independent from the executive

branch as an Article I Court which exercises judicial power, the President's inter-branch removal

authority over the Tax Court's judges is unconstitutional.

At the outset, it must be noted that inter-branch removal is not categorically prohibited even in

instances where such removal is not expressly authorized by the Constitution.3 Instead, the Supreme

Court has explained that the Framers were concerned with the separation of powers not strictly the

separation of branches. Thus, the Supreme Court has recognized that it is permissible to give an official

3 See U.S. Const. art. II, § 4 (providing for impeachment of President, Vice President, and civil
officers); U.S. Const. art. I, § 2, cl. 5 (granting the House of Representatives the sole power of
impeachment); U.S. Const. art. I, § 3, cl. 6 (granting the Senate the sole power to try all
impeachments).
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in one branch the authority to remove an official in a different branch but only to the extent that each

official exercises the same power.

Cross-branch removal was the subject of the Supreme Court's opinion in Mistretta v. United

States, 488 U.S. 361 (1989). In Mistretta, the Supreme Court considered whether the President's authority

to remove Article III judges from the United States Sentencing Commission ("Commission") violated

separation of powers when the Commission is located within the Judicial Branch. In finding that there

was no constitutional violation under such a scheme, the Supreme Court focused on the powers

exercised by judges serving on the Commission. As the Supreme Court noted, "[t]he Sentencing

Commission unquestionably is a peculiar institution within the framework of our Government.

Although placed by the Act in the Judicial Branch, it is not a court and does not exercisejudicialpower."

Mistretta, 488 U.S. at 384-385 (emphasis added). The Supreme Court also found that judges were

"serving on a nonadjudicatory commission" that "is not exercising judicial power." Id at 411 n. 35.

Thus, "because such limited removal power gives the President no control over judicatory functions,

interbranch removal authority under these limited circumstances poses no threat to the balance of

power among the Branches." Id.

Cross-branch removal was also addressed in Mordson v. Olson, 487 U.S. 654 (1988). In Mordson,

the Supreme Court addressed the issue of whether 28 U.S.C. § 596(b)(2), which authorized judicial

officers to terminate or remove an independent counsel, violated separation of powers. As is Mistretta,

in finding that the removal provision was not violative of the separation of powers, the Supreme Court

focused on its limited nature. "The termination provisions of the Act do not give the Special Division

anything approaching the power to remove the counsel while an investigation or court proceeding is

still underway. . . ." Mordson, 487 U.S. at 682. Instead, while an investigation or court proceeding was

underway, removal power was "solely vested in the Attorney General." Id. In other words, the Special
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Division's removal power over the independent counsel was found to be constitutional because it was

limited to instances when the independent counsel was not acting in an executive capacity.

This case is distinguishable from Mistretta and Mordson. Here, unlike in each of those cases, the

officer in charge of removal exercises a different power than the officer being removed. Unlike Mordson,

the removal power here is not limited. Instead, it is quite broad in nature. Unlike in Mistretta, the

President's removal authority over Tax Court judges involves executive removal power over an officer

of the United States from his adjudicatory duties and office. Here due to its breadth, the President's

removal power is significantly greater than a "slight encroachment" on the judicial independence of the

Tax Court. Thus, the President's removal authority is unconstitutional and this Court should grant the

motion.

2. Other similarly situated Article I judges who exercise judicial power are
not removable by the President.

When analyzing whether removal power of the President over Tax Court judges is permissible

under the Constitution, it should be noted that other Article I judges that exercise judicial power are not

removed by the executive. For example, judges on the United States Court of Federal Claims, an Article

I Court, which exercises judicial power, are not removed by the President. Instead, Claims Court judges

are removed by Article III judges of the Federal Circuit. 28 U.S.C. § 176(a) ("Removal of a judge of the

United States Court of Federal Claims during the term for which he is appointed shall be only for

incompetency, misconduct, neglect of duty, engaging in the practice of law, or physical or mental

disability. Removal shall be by the United States Court of Appeals for the Federal Circuit, but removal

may not occur unless a majority of all the judges of such court of appeals concur in the order of

removal.").

Similarly, federal magistrate judges, Article I judges who exercise judicial powers such as holding

trial, entering final judgments directly reviewable by federal appellate courts, and contempt powers are

not removable by the President. Rather, "[r]emoval shall be by the judges of a district court" and "only
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for incompetency, misconduct, neglect of duty, or physical or mental disability." 28 U.S.C. § 631(i). The

same holds true for federal bankruptcy judges. See 28 U.S.C. § 152 (e) ("A bankruptcy judge may be

removed . . . only for incompetence, misconduct, neglect of duty, or physical or mental disability and

only by the judicial council of the circuit in which the judge's official duty station is located.").

Given that: (1) the Tax Court exercises judicial power; (2) Congress has clearly, systematically,

and repeatedly passed legislation which establishes the independence of the Tax Court from the

Executive branch; and (3) other similarly situated Article I judges with powers which would properly be

classified as judicial in nature are not removable by the executive, but rather removable for-cause by the

judiciary, it is evident that the removal provision of § 7443(f) is a nearly century-old vestige that harkens

back to a time before the Tax Court was the Tax Court and before its members were judges. Thus, 26

U.S.C. § 7443(f)'s removal provision should finally be laid to rest. As such, this Court should declare the

President's removal power under 26 U.S.C. § 7443(f) unconstitutional.

E. Assuming arguendo that the Tax Court could properly be classified as a creature
of the executive branch, because the Tax Court's functions are inherently
judicial in nature, and the Tax Court exercises judicial power, the President's
intra-branch removal power would still violate the separation ofpowers.

If assuming arguendo that the Tax Court could still be construed as residing in the executive

branch, the President's intra-branch removal power would still be violative of separation of powers

because the Tax Court exercises judicial power and its judges' functions are inherently judicial in nature.

As explained above, the Constitution requires a separation of powers, not necessarily a separation of

branches. Thus, while in certain instances the inter-branch removal of an official, beyond those rare

instances expressly authorizes by the Constitution, is permissible when a cross-branch officer is

exercising the same power as the removing official, intra-branch removal is prohibited when the intra-

branch officer is exercising a different power than the removing official. Such is the case here.

26 U.S.C. § 7443(f) provides that the President may remove Tax Court judges for

"inefficiency," "neglect of duty," or "malfeasance." In Bowsher, the Supreme Court analyzed a similar
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provision regarding the ability of Congress to remove the Comptroller General. More specifically, in

Bowsher, the Supreme Court addressed whether the for-cause removal provision of 31 U.S.C. §

703(e)(1)(B), which allowed Congress to remove the Comptroller General, an officer under the control

of legislative branch executing inherently executive functions, for among other things, "inefficiency,"

"neglect of duty," or "malfeasance" violated the Constitution's separation of powers principles. In

analyzing this identical language and finding that such a removal power was unconstitutional, the

Supreme Court noted the "breadth of the grounds for removal." Bowsher, 478 U.S. at 729. "These terms

are very broad and, as interpreted by Congress, could sustain removal of a Comptroller General for any

number of actual or perceived transgressions of the legislative will." Id. As explained by the Supreme

Court, this "very broad" removal power results in a "here-and-now subservience to another branch that

raises separation-of-powers problems." Id. at 727 n. 5.

Moreover, the Supreme Court found that it was inconsequential that Congress had never

before used such power to remove a sitting Comptroller General. Instead, mere threat alone was

sufficient to make such removal authority "constitutionally impermissible." Id. at 727; Id. at 726 ("To

permit an officer controlled by Congress to execute the law would be, in essence, to permit a

congressional veto. Congress could simply remove, or threaten to remove, an officer for executing the

laws in any fashion found to be unsatisfactory to Congress."); see also Edmond v. United States, 520 U.S.

651, 664 (1997) ("The power to remove officers, we have recognized is a powerful tool for control.").

Assuming arguendo that the Tax Court is considered an executive branch entity and its judges are

considered executive officers, points which we do not concede, a similar result is necessary in this case.

The Supreme Court in Bowsher made clear that separation of powers violations can occur even when

both entities reside in the same branch. Bowsher, 478 U.S. at 734. Here, as in Bowsher, because the Tax

Court exercises judicial power and Tax Court judges' functions are inherently judicial in nature, the

removal of Tax Court judges by the President is a violation of the separation of powers and is
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constitutionally impermissible. See Bowsher, 478 U.S. at 730 ("Surely no one would seriously suggest that

judicial independence would be strengthened by allowing removal of federal judges only by a joint

resolution finding 'inefficiency,' 'neglect of duty,' or 'malfeasance.'"). Thus, this Court should find 26

U.S.C. § 7443(f) unconstitutional.

F. Public policy and perception requires this Court to disqualify all the judge of the
Tax Court until the constitutional infirmity of Section 7443(f) is cured.

R v Sussex Justices, Ex parte M£arthy ([1924] 1 KB 256, [1923] All ER Rep 233) brought into

common parlance the oft-quoted phrase "[n]ot only must Justice be done; it must also be seen to be

done." See also Ævarez v. Tracy, __ F.3d _, 2014 WL 6871570, at *10 (9th Cir. Dec. 8, 2014)(Kozinski, J.

dissenting) ("I understand this to mean that we must not merely be impartial, but must appear to be

impartial to a disinterested observer.") (emphasis in original). But the D.C. Circuit's holding in Kuretski

that Tax Court judges exercise their authority as part of the Executive branch, and in the event that the

President exercised his authority under 26 U.S.C. § 7443(f) the removal would be permissible, 755 F.3d

at 939, runs contrary to bedrock Anglo-American jurisprudence that requires the appearance of

impartiality.

It should come as no surprise to this Court or any of the attorneys admitted to practice before

this Court that the American public/taxpayers do not believe that the system is fair. And that

perception is held for numerous reasons. First, unlike normal litigation, here the IRS makes its

allegations contained in, e.g., a statutory notice of deficiency, and the taxpayer has the burden of proof.

Tax Court Rule 142. Second, unlike district court litigation, there are no jury trials. Cf U.S. Const.

Amend. VII ("In Suits at common law, where the value in controversy shall exceed twenty dollars, the

right of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined in any

Court of the United States, than according to the rules of the common law."). Third, discovery is

limited and one of the few discovery devices that the American public/taxpayers are familiar with -

depositions - are the rare exception not the rule. Tax Court Rule 80. Fourth, when a taxpayer is
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successful in vindicating his position it is next to impossible to obtain attorney's fees under 26 U.S.C. §

7430 and the Equal Access to Justice Act, 28 U.S.C. § 2412, because the Federal Government is almost

always "substantially justified." Fifth, even when the Federal Government is not "substantially justified"

taxpayer's recover for attorney's fee is statutorily limited to, for calendar year 2015, $200 per hour, see

Rev. Proc. 2014-61, well below the cost of hiring a competent tax attorney. So even if the taxpayer is

successfully he still loses because, as this Court has recognized, "Tax litigation is expensive, and

respondent litigates with taxpayer-provided funds while petitioner and/or the limited liability company

or its members must litigate with their own funds." Intermountain Ins. Serv. of Vail, ILC v. Comm'r, 134

T.C. 211, 217 (2010).

Finally, if the D.C. Circuit was correct in Kuretski, which it was not, then counsel will have to

inform his client (the American public/taxpayer writ small) that the Judges of the Tax Court are not

really "judges" since "its judges do not exercise the 'judicial Power of the United States.'" Kuretski, 755

F.3d at 940. Instead, the "judges" of the "Tax Court exercises its authority as part of the Executive

Branch." Id. at 943. In other words, both the Respondent and the Tax Court judge handling any

taxpayer's case are part of the Executive Branch. So when a taxpayer learns that both the Respondent

and the judge assigned to his case are part of the same team, i.e., the Executive Branch, it should come

as no surprise that the taxpayer (and the American public writ large) will have the perception that the

proceedings are not fair. As explained above, Congress found this was precisely why it needed to

separate the Tax Court from the Executive Branch and establish the Tax Court as an Article I Court.

Indeed, a hallmark of the American legal system is that the fact finder is both impartial and appears to

be impartial. See Alvareg supra (Kozinski, J. dissenting). And when the appearance of impartiality is

called into question the American public will question the entire system.
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At bottom appearances matter, and in this case the appearance of lack impartiality militates in

favor of the Court disqualifying the judges of the Tax Court until the constitutional infirmity of 26

U.S.C. § 7443(f) is cured.

CONCLUSION

WHEREFORE, Petitioner asks this Court to declare 26 U.S.C. § 7443(f) unconstitutional and

disqualify all the judges of the Tax Court until such time as § 7443(f)'s constitutional infirmity is cured.

Respectfully Submitted,

/s/ Joseph A. DiRuzzo, ¡EEEEï :-------
Joseph A. DiRuzzo, III
Tax Court Bar No.: DJ1080
FUERST ITTLEMAN DAVID & JOSEPH PL
1001 Brickell Bay Drive
32"" Floor
Miami, Florida 33131
305.350.5690 (O)
305.371.8989 (F)
idiruzzo@fuerstlaw.com

Dated: Dec. 19, 2014
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