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STATEMENT PURSUANT TO RULE 35(b)(1) OF THE FEDERAL 
RULES OF APPELLATE PROCEDURE 

 
The panel’s holding in this case that the 9-month statute of 

limitations for bringing a wrongful levy suit, set forth in Section 6532(c) of 

the Internal Revenue Code of 1986 (26 U.S.C.) (“I.R.C.”), is subject to 

equitable tolling, is one of exceptional importance.  Not only is the panel’s 

holding in substantial tension with United States v. Brockamp, 519 U.S. 

347 (1997), where the Court held that the time period for filing a tax 

refund claim, set forth in I.R.C. § 6511, is not subject to equitable tolling, 

but it is also in direct conflict with Becton Dickinson and Co. v. 

Wolckenhauer, 215 F.3d 340 (3d Cir. 2000), where the Third Circuit, 

relying on Brockamp, held that § 6532(c) is jurisdictional and cannot be 

equitably tolled.  The panel’s decision also conflicts with the decisions of a 

host of other circuits which have refused to consider wrongful levy claims 

brought more than 9 months after the levy was made.  See Miller v. Tony 

& Susan Alamo Found., 134 F.3d 910, 916 (8th Cir. 1998); Amwest Sur. 

Ins. Co. v. United States, 28 F.3d 690, 691 (7th Cir. 1994); Williams v. 

United States, 947 F.2d 37, 39-40 (2d Cir. 1991); Dieckmann v. United 

States, 550 F.2d 622, 623 (10th Cir. 1977).  Accord Compagnoni v. United 

States, 173 F.3d 1369, 1370 n.3 (11th Cir. 1999). 
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The case also has substantial administrative importance.  The 

Internal Revenue Service (IRS) has informed us that, in 2013 and 2014, it 

served nearly 2 million levies per year, for an annual yield of about 

$2.5 billion in collected proceeds.  The panel’s holding invites a parade of 

lawsuits against the Government by third parties alleging stale claims to 

property levied upon by the IRS to collect unpaid taxes owed by 

delinquent taxpayers, in direct contravention of the clear statutory intent 

to provide certainty.  The panel’s holding also results in the disparate 

treatment of those bringing wrongful levy suits, as the ability to rely on 

equitable tolling now depends on where the plaintiff resides. 

STATEMENT OF THE CASE AND FACTS 

In 2010, Logan Volpicelli, appearing pro se, commenced this 

wrongful levy action against the Government to recover about $13,000 

that the IRS had levied upon eight years earlier, in 2002, while he was a 

minor, to satisfy his father’s unpaid tax liabilities.  (ER 27-92.)  Volpicelli 

claimed that his suit should be deemed timely because the 9-month time 

limit in I.R.C. § 6532(c) for bringing a wrongful levy suit under I.R.C. 

§ 7426 was equitably tolled (for eight years) until he reached the age of 
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majority.1  (Ibid.)  The Government moved to dismiss the suit as untimely, 

arguing that § 6532(c) was not subject to equitable tolling.  (Docs. 12, 13.)  

Volpicelli opposed the motion and moved for summary judgment, 

contending that the limitations period had been equitably tolled and that 

he had shown that the levied funds belonged to him.  (Docs. 16-17.) 

The District Court granted the Government’s motion.2  (Doc. 27, ER 

1-5.)  The court reasoned that the time limit for commencing the suit was 

analogous to the deadline in I.R.C. § 6511(a) for filing a tax-refund claim, 

which the Supreme Court held in Brockamp was not subject to equitable 

tolling. 

Volpicelli appealed.  After initial briefing had been completed, this 

Court, sua sponte, appointed counsel for Volpicelli and ordered the filing 

of replacement briefs.  It also granted the motion of the Benjamin N. 

                                      
1 In 2003, Volpicelli’s father had brought a prior suit on behalf of his 

son as next best friend, which was dismissed without prejudice.  See 
Volpicelli v. United States (D. Nev. - No. 3:03-cv-00090), appeal dismissed, 
(9th Cir. - No. 04-17099) (Feb. 23, 2005) (Volpocelli I ).  

2 The District Court originally ruled that res judicata barred the suit 
because Volpicelli I had been dismissed with prejudice.  (ER 6-8.)  On 
Volpicelli’s Rule 60(b) motion, the court corrected itself, noting that 
Volpicelli I had been dismissed without prejudice.  It then dismissed this 
suit as untimely. 
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Cardozo School of Law Tax Clinic to file an amicus brief supporting 

Volpicelli’s position.   

On appeal, Volpicelli relied on Irwin v. Dep’t of Veterans Affairs, 

498 U.S. 89 (1990), in which the Supreme Court held that “the same 

rebuttable presumption of equitable tolling applicable to suits against 

private defendants should also apply to suits against the United States.”  

Id. at 95-96.  Volpicelli argued that the District Court erred in holding 

that Brockamp controlled here, reasoning that the language of I.R.C. 

§ 6532(c) was not similar to that of § 6511(a) and did not rebut the Irwin 

presumption.  Finally, Volpicelli argued that this Court was bound to 

follow its prior decisions in Supermail Cargo, Inc. v. United States, 

68 F.3d 1204 (9th Cir. 1995), and Capital Tracing, Inc. v. United States, 

63 F.3d 859 (9th Cir. 1995), which held that § 6532(c) could be equitably 

tolled.  

The Government countered that § 6532(c)’s deadline functioned as 

an absolute time bar that was not subject to tolling.  It relied on 

Brockamp and on the decision of the Third Circuit in Becton Dickinson, 

215 F.3d 340, which, relying on Brockamp, held that § 6532(c) cannot be 

equitably tolled.  The Government explained that the Irwin presumption 



- 5 - 

 

had been rebutted because the wording of the statute and the underlying 

subject matter – taxation – demonstrate that Congress did not intend the 

time period to be equitably tolled.  Finally, the Government contended 

that, since the Court did not have the benefit of more recent Supreme 

Court guidance when it decided Supermail Cargo and Capital Tracing in 

1995, the Court should revisit those decisions and hold that they have 

been effectively overruled. 

In a published opinion, a panel of this Court stated that it was 

bound by Supermail Cargo and Capital Tracing unless they are “clearly 

inconsistent” with intervening higher authority.  (Slip op. at 5.)  

Distinguishing Brockamp and other cases relied upon by the Government, 

the panel held that the Irwin presumption in favor of equitable tolling 

applied to § 6532(c) and that the presumption had not been rebutted.  It 

concluded that it was bound by Supermail Cargo and Capital Tracing 

because there was no intervening authority “clearly irreconcilable” with 

those precedents.  (Slip op. at 5, 6, 11.)  The panel reversed and remanded 

the case for the District Court to decide the merits of Volpicelli’s equitable 

tolling claim.  (Id. at 11-12.) 
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ARGUMENT 

A. Introduction 

If any person liable for tax neglects or refuses to pay it within ten 

days after notice and demand, the IRS is authorized to collect it by 

administrative levy on all property and rights to property of the taxpayer.  

I.R.C. § 6331(a).  Under I.R.C. § 7426, a third party (i.e., not the taxpayer) 

claiming an interest in property that the IRS has levied upon may 

commence a wrongful levy action against the Government in federal 

district court to challenge the levy.  The deadline for bringing such an 

action is short; I.R.C. § 6532(c), Addendum, infra, provides (with an 

exception not relevant here) that “no suit or proceeding under section 

7426 shall be begun after the expiration of 9 months from the date of the 

levy.”  I.R.C. § 6532(c)(1).  The 9-month period reflects the fact that, after 

the IRS has seized monies by levy, it often suspends further collection 

activities against the taxpayer, making it imperative that the validity of 

the levy be determined with dispatch.  The panel here erred in holding 

that wrongful levy suits can be equitably tolled.   
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B. The 9-month period to bring a wrongful levy suit is 
not subject to equitable tolling 

 
1.  In the tax area, Brockamp is the seminal decision on equitable 

tolling.  Brockamp, which was decided after Supermail Cargo and Capital 

Tracing, presented the question whether the period for filing a tax refund 

claim set forth in I.R.C. § 6511(a) could be equitably tolled.  Section 

6511(a) requires a claim for a tax refund to be filed within three years 

from the date the taxpayer files his tax return, or two years from the date 

the tax was paid, whichever is later.  The Court in Brockamp was “willing 

to assume . . . but only for argument’s sake, that a tax refund suit and a 

private suit for restitution are sufficiently similar to warrant asking 

Irwin’s negatively phrased question:  Is there good reason to believe that 

Congress did not want the equitable tolling doctrine to apply?”  519 U.S. 

at 350 (emphasis in original).   

The Court answered that question – unanimously – in the 

Government’s favor.  It reasoned that “Section 6511 sets forth its time 

limitations in unusually emphatic form” and, unlike the typical 

limitations period, “sets forth its limitations in a highly detailed technical 

manner, that, linguistically speaking, cannot easily be read as containing 

implicit exceptions.”  519 U.S. at 350.  In addition, the Court explained, 
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§ 6511 “sets forth explicit exceptions to its basic time limits” that “do not 

include ‘equitable tolling.’ ”  Id. at 351.  Furthermore, “[t]ax law, after all, 

is not normally characterized by case-specific exceptions reflecting 

individualized equities.”  Id. at 352.  Finally, the court noted the 

considerable administrative difficulties that could result from equitable 

tolling.  It observed that, considering the large number of tax returns filed 

annually, reading an equitable tolling exception into I.R.C. § 6511 “could 

create serious administrative problems by forcing the IRS to respond to, 

and perhaps litigate, large numbers of late claims,” thus further 

indicating that Congress did not intend to permit equitable tolling.  Id. at 

352-53.  Thus, the Court “conclude[d] that Congress did not intend the 

‘equitable tolling’ doctrine to apply to § 6511’s time limitations.”  Id. at 

354. 

2.  This analysis applies equally to I.R.C. § 6532(c), as the Third 

Circuit held in Becton Dickinson.  As the court of appeals there observed, 

“[L]ike the time limitation at issue in Brockamp . . . section 6532(c) sets 

forth its time limitation[ ] in unusually emphatic form.”  215 F.3d at 349 

(internal quotation marks omitted).  “Moreover, like the time limitation at 

issue in Brockamp, . . . section 6532(c) sets forth explicit exceptions to its 
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basic time limit[ ], and those very specific exceptions do not include 

equitable tolling.” 3  Id. at 350 (internal quotation marks omitted).  

“Finally, like the time limitation at issue in Brockamp, [t]he nature of the 

underlying subject matter – tax collection – underscores the linguistic 

point.”  Ibid. (internal quotation marks omitted).  In other words, 

“equitably tolling the time limitation in section 6532(c) could . . . pose 

serious administrative problems because anyone, not just the taxpayer in 

question, can bring a wrongful levy suit against the IRS.”  Ibid. (emphasis 

in original).   

“Thus,” the Third Circuit continued, “the potential for 

administrative problems alluded to by the Brockamp Court is arguably at 

least as, if not more acute in our case than in Brockamp because equitable 

tolling could lead to myriad, stale wrongful levy claims by various third 

parties.”  215 F.3d at 351.  Consequently, the Third Circuit held, “a 

careful reading of Irwin and Brockamp leads ineluctably to the conclusion 

                                      
3 Under § 6532(c)(2), if a request is made of the IRS for the return of 

property, the 9-month limitations period is extended for the shorter of 12 
months from the date of filing the request or 6 months from the IRS’s 
mailing of a notice disallowing the request. 
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that Congress did not intend for the time limitation in section 6532(c) to 

be equitably tolled.” 4  Id. at 353. 

3.  In holding otherwise, the panel erred as a matter of law.  The 

Court’s decisions 20 years ago in Supermail Cargo and Capital Tracing 

cannot be reconciled with either the reasoning or the rationale of 

Brockamp, for the reasons cogently explained by the Third Circuit in 

Becton Dickinson, and thus do not provide the proper decisional basis for 

resolving the instant dispute.  Contrary to the panel’s holding, those 

20-year-old precedents are, in fact, “clearly irreconcilable” with Brockamp, 

and the full Court should consider the matter so that those precedents can 

be laid to rest.  As the Supreme Court observed in Brockamp, “[t]ax 

law . . ., is not normally characterized by case-specific exceptions 

reflecting individualized equities.”  Brockamp, 519 U.S. at 352.   

                                      
4 The Third Circuit acknowledged that § 6532(c) used less detailed 

and technical language than I.R.C. § 6511(a), but it concluded that 
consideration of the other Brockamp factors indicated that Congress did 
not intend § 6532(c) to be equitably tolled.  Becton Dickinson, 215 F.3d 
at 351 n.16, 353.  Cf. Kirkendall v. Dep’t of Army, 479 F.3d 830, 837 (Fed. 
Cir. 2007) (not every Brockamp factor need be present in order to find that 
Congress intended to preclude tolling; even one factor could be 
dispositive). 



- 11 - 

 

This observation is especially true in the area of tax collection in 

general – and administrative levies in particular – where the need for 

promptness is paramount.  Indeed, “[t]he underlying principle justifying 

the administrative levy is the need of the government promptly to secure 

its revenues.”  United States v. Nat’l Bank of Commerce, 472 U.S. 713, 721 

(1985) (internal quotation marks omitted).  The wrongful levy cause of 

action, I.R.C. § 7426, added to the Code by the Federal Tax Lien Act of 

1966, 80 Stat. 1125, § 110, was not intended to provide unlimited 

opportunities for suit, but was simply intended to allow a third party “to 

have his case heard in court” in instances where the Government levies on 

property that he considers to be his.  H.R. Rep. No. 1884, 89th Cong., 

2d Sess. at 28 (1966); S. Rep. No. 1708, 89th Cong., 2d Sess. at 29 (1966).  

Nothing in the legislative history suggests that, merely because Congress 

enacted the limited waiver of sovereign immunity contained in § 7426, it 

intended to allow expansion of its waiver by equitable doctrines.  On the 

contrary, the legislative history emphasizes the importance of the prompt 

resolution of tax controversies involving wrongful levies.  

The American Bar Association’s Final Report, which led to the 

adoption of the Federal Tax Lien Act of 1966, emphasized the importance 
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to the collection of federal revenues of the prompt resolution of 

controversies concerning levied property.  See Committee on Ways and 

Means, U.S. House of Representatives, Legislative History of H.R. 11256, 

89 Cong., 2d Sess. 116, 168, 169, 236, 237 (ABA Final Report) (1966).  So 

did the Congressional hearings on the Act, as the Supreme Court 

explained: 

The demand for greater haste when a third party contests a 
levy is no accident; as the Government explained in the 
hearings before passage of the Act, “[s]ince after seizure of 
property for nonpayment of taxes [an IRS] district director is 
likely to suspend further collection activities against the 
taxpayer, it is essential that he be advised promptly if he has 
seized property which does not belong to the taxpayer.”  
Hearings on H.R. 11256 and H.R. 11290 before the House 
Committee on Ways and Means, 89th Cong., 2d Sess. 57-58 
(1966) (written statement of Stanley S. Surrey, Assistant 
Secretary of the Treasury). . . . 

EC Term of Years Trust v. United States, 550 U.S. 429, 431-32 (2007).  

Accord Fidelity and Deposit Co. v. City of Adelanto, 87 F.3d 334, 337 (9th 

Cir. 1996) (“the intent of Congress” was “that a short nine-month 

limitations period is desirable for disputes involving tax levies because the 

government needs to know sooner rather than later whether it must look 

to other assets of the taxpayer to satisfy the taxpayer’s liability.”)  Cf. 

United States v. Beggerly, 524 U.S. 38, 49 (1998) (statutory time limit in 
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the Quiet Title Act is not subject to equitable tolling because, inter alia, 

“[i]t is of special importance that landowners know with certainty what 

their rights are, and the period during which those rights may be subject 

to challenge”).  In short, tax collection is simply not “an area of the law 

where equity finds a comfortable home.”  Holland v. Florida, 560 U.S. 

631, 647 (2010).5    

Congress designed the wrongful levy statute to provide the 

Government with “strong statutory protection against stale demands,” 

given the prejudice to collection efforts that could attend extension of that 

deadline.  Brockamp, 519 U.S. at 353 (internal quotation marks omitted).  

That prejudice is substantial, as this case illustrates.  The Government 

has ten years from the date of assessment to collect delinquent taxes.  

I.R.C. § 6502(a).  In this case, assessments against Volpicelli’s father for 

                                      
5 In Holland, the Court held that the one-year period for seeking 

habeas corpus relief, 28 U.S.C. § 2244(d), was subject to equitable tolling 
because, inter alia, “ ‘equitable principles’ have traditionally ‘governed’ the 
substantive law of habeas corpus.”  560 U.S. at 646.  The Court 
distinguished 28 U.S.C. § 2244(d) from the statute in Brockamp on 
numerous grounds, including the emphatic language in I.R.C. § 6511(a) 
and the underlying subject matter of Brockamp – “nationwide tax 
collection, with respect to which the practical consequences of permitting 
tolling would have been substantial.”  Id. at 646. 
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his income tax liabilities for 1989 to 1992 preceded the 2002 notice of levy.  

(See ER 58.)  Further efforts to collect his tax liability, which would be 

necessitated if Volpicelli prevails on his equitable tolling claim, are now 

time-barred.  That is likely to be true as well in many other cases in which 

equitable tolling arguments are made.  For these reasons, the panel erred 

in holding that § 6532(c) may be equitably tolled in wrongful levy actions.  

4.  Indeed, time bars that are not subject to equitable tolling – a 

description that fits I.R.C. § 6532(c) – have often been described, “[a]s 

convenient shorthand,” in jurisdictional terms.  See John R. Sand & 

Gravel Co. v. United States, 552 U.S. 130, 133 (2008).  In John R. Sand & 

Gravel, the Supreme Court observed that when statutes of limitations 

seek “to achieve a broader system-related goal, such as facilitating the 

administration of claims,” the Court “has often read the time limits of 

these statutes as more absolute” and has referred to such limits as 

“jurisdictional.”  Id. at 133-34.  “Jurisdictional” statutes include the six-

year period to commence an action in the Court of Federal Claims, see 

28 U.S.C. § 2501, and the time for filing a notice of appeal.  John R. Sand 

& Gravel, 552 U.S. at 134; Bowles v. Russell, 551 U.S. 205, 206 (2007). 
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Of particular relevance here, the Supreme Court has also held the 

time period for filing a claim for tax refund, I.R.C. § 6511(a), to be 

jurisdictional.  United States v. Dalm, 494 U.S. 596, 602 (1990) (“Dalm did 

not file her claim for refund of the gift tax until . . . long after the 

limitations period expired.  Under the plain language of § 6511(a) . . ., the 

District Court was barred from entertaining her suit for a refund of the 

tax”).  Like I.R.C. § 6511(a), I.R.C. § 6532(c) sets forth the time limitation 

for a wrongful levy action “in unusually emphatic form.”  Becton 

Dickinson, 215 F.3d at 348, 349 (holding § 6532(c) to be “a jurisdictional 

bar”).  Indeed, the statutory language could hardly be more emphatic 

without using the magic word “jurisdictional.”  Cf. Sebelius v. Auburn 

Reg’l Med. Ctr., 133 S. Ct. 817, 824 (2013) (statutory limitation is 

jurisdictional if Congress has clearly stated it is, but “[t]his is not to say 

that Congress must incant magic words in order to speak clearly”). 

Moreover, like I.R.C. § 6511(a), I.R.C. § 6532(c) is contained in the 

Internal Revenue Code’s Chapter 66, which is entitled “Limitations.”  The 

Dalm Court’s interpretation of § 6511(a) as jurisdictional is thus 

“probative” of Congress’s intent to treat the companion deadline in 
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§ 6532(c) as not subject to equitable extension.  See Auburn Reg’l Med. 

Ctr., 133 S. Ct. at 824. 

5.  The panel was of the view that “Congress signaled the non-

jurisdictional nature of § 6532(c) by placing it in a subtitle of the Internal 

Revenue Code labeled ‘Procedure and Administration,’ while at the same 

time enacting a separate jurisdiction-conferring provision (28 U.S.C. 

§ 1346(e)) and placing that provision in a chapter titled “District Courts; 

Jurisdiction.”  (Slip op. at 6-7.)  But the same analysis would apply to 

§ 6511, yet that did not deter the Supreme Court in Dalm from holding 

that I.R.C. § 6511(a) is not subject to equitable considerations.  The Dalm 

Court explained:  “Despite its spacious terms, [the jurisdiction-conferring 

provision set forth in] § 1346(a)(1) must be read in conformity with other 

statutory provisions which qualify a taxpayer’s right to bring a refund suit 

upon compliance with certain conditions.”  494 U.S. at 601.  One such 

qualifying section was I.R.C. § 6511(a), which, like § 6532(c), appears in 

Chapter 66 of the Internal Revenue Code, titled “Limitations.” 

Thus, just as the Dalm Court concluded that an untimely tax-refund 

suit cannot proceed “[u]nder the plain language of § 6511(a),” 494 U.S. at 

602, equitable tolling is unavailable under I.R.C. § 6532(c).  The panel 
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accordingly erred in permitting Volpicelli’s untimely suit to proceed.6  See 

Becton Dickinson, 215 F.3d at 353; Miller v. Tony & Susan Alamo Found., 

134 F.3d at 916; Amwest Sur. Ins., 28 F.3d at 691; Williams, 947 F.2d at 

39-40; Dieckmann, 550 F.2d at 623.  See also Compagnoni, 173 F.3d at 

1370 n.3. 

  

                                      
6 The panel further erred in concluding that “Section 6532(c) does 

not cast its filing deadline in ‘jurisdictional’ terms any more than the 
statute at issue in Henderson did – a statute the Court held to be 
nonjurisdictional.”  (Slip Op. at 6.)  Henderson v. Shinseki, 131 S. Ct. 1197 
(2011), involved a statutory scheme significantly different from that in 
issue here – veterans’ benefits.  The holding in Henderson that a veterans’ 
120-day period to appeal an administrative denial of a disability claim (see 
38 U.S.C. § 7266(a)) was a nonjurisdictional claims-processing rule was 
based on the long-standing “solicitude of Congress for veterans.”  Id. at 
1205.  This solicitude was reflected in statutes that “place a thumb on the 
scale in the veterans’ favor in the course of administrative and judicial 
review of VA decisions.”  Ibid. (internal quotation marks omitted).  The 
statutes pertaining to wrongful levy suits reflect no similar solicitude for 
the person bringing suit.  In fact, just the opposite is true; tax collection is 
a matter as to which Congress has plainly sought promptness.  See EC 
Term of Years Trust, 550 U.S. at 431-32 (“The demand for greater haste 
when a third party contests a levy is no accident. . . .”). 
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CONCLUSION 

The petition for rehearing en banc should be granted.  On rehearing 

this Court should vacate the panel’s determination and affirm the district 

court’s order. 

Respectfully submitted, 

CAROLINE D. CIRAOLO 
      Acting Assistant Attorney General 

 
     DIANA L. ERBSEN 
        Deputy Assistant Attorney General 
 

/s/ John A. Nolet 
 

GILBERT S. ROTHENBERG (202) 514-3361 
JOAN I. OPPENHEIMER  (202) 514-2954 
JOHN A. NOLET   (202) 514-2935 

      Attorneys 
      Tax Division 
      Department of Justice 
      Post Office Box 502 
      Washington, D.C. 20044 

 
Of Counsel: 
 
DANIEL G. BOGDEN 
   United States Attorney 
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STATUTORY ADDENDUM 

Internal Revenue Code (26 U.S.C): 

     § 6532. Periods of limitation on suits 
 

.  .  .  .  . 
 
(c) Suits by persons other than taxpayers.– 
 

(1) General rule.–Except as provided by paragraph (2), no 
suit or proceeding under section 7426 shall be begun after the 
expiration of 9 months from the date of the levy or agreement giving 
rise to such action. 
 

(2) Period when claim is filed.–If a request is made for the 
return of property described in section 6343(b), the 9-month period 
prescribed in paragraph (1) shall be extended for a period of 12 
months from the date of filing of such request or for a period of 6 
months from the date of mailing by registered or certified mail by 
the Secretary to the person making such request of a notice of 
disallowance of the part of the request to which the action relates, 
whichever is shorter. 

 

      § 7426. Civil actions by persons other than taxpayers 

(a) Actions permitted.– 

(1) Wrongful levy.–If a levy has been made on property or 
property has been sold pursuant to a levy, any person (other than 
the person against whom is assessed the tax out of which such levy 
arose) who claims an interest in or lien on such property and that 
such property was wrongfully levied upon may bring a civil action 
against the United States in a district court of the United States. 
Such action may be brought without regard to whether such 
property has been surrendered to or sold by the Secretary. 
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(2) Surplus proceeds.–If property has been sold pursuant to 
a levy, any person (other than the person against whom is assessed 
the tax out of which such levy arose) who claims an interest in or 
lien on such property junior to that of the United States and to be 
legally entitled to the surplus proceeds of such sale may bring a civil 
action against the United States in a district court of the United 
States. 
 

(3) Substituted sale proceeds.–If property has been sold 
pursuant to an agreement described in section 6325(b)(3) (relating to 
substitution of proceeds of sale), any person who claims to be legally 
entitled to all or any part of the amount held as a fund pursuant to 
such agreement may bring a civil action against the United States in 
a district court of the United States. 
 

(4) Substitution of value.–If a certificate of discharge is 
issued to any person under section 6325(b)(4) with respect to any 
property, such person may, within 120 days after the day on which 
such certificate is issued, bring a civil action against the United 
States in a district court of the United States for a determination of 
whether the value of the interest of the United States (if any) in 
such property is less than the value determined by the Secretary. No 
other action may be brought by such person for such a 
determination. 
 
(b) Adjudication.–The district court shall have jurisdiction to 

grant only such of the following forms of relief as may be appropriate in 
the circumstances: 

 
(1) Injunction.–If a levy or sale would irreparably injure 

rights in property which the court determines to be superior to 
rights of the United States in such property, the court may grant an 
injunction to prohibit the enforcement of such levy or to prohibit 
such sale. 
 

(2) Recovery of property.–If the court determines that such 
property has been wrongfully levied upon, the court may– 
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(A) order the return of specific property if the United 
States is in possession of such property; 

 
(B) grant a judgment for the amount of money levied 
upon; or 

 
(C) if such property was sold, grant a judgment for an 
amount not exceeding the greater of– 

 
(i) the amount received by the United States from 
the sale of such property, or 

 
(ii) the fair market value of such property 
immediately before the levy. 

 
For the purposes of subparagraph (C), if the property was 
declared purchased by the United States at a sale pursuant to 
section 6335(e) (relating to manner and conditions of sale), the 
United States shall be treated as having received an amount 
equal to the minimum price determined pursuant to such 
section or (if larger) the amount received by the United States 
from the resale of such property. 

 
(3) Surplus proceeds.–If the court determines that the 

interest or lien of any party to an action under this section was 
transferred to the proceeds of a sale of such property, the court may 
grant a judgment in an amount equal to all or any part of the 
amount of the surplus proceeds of such sale. 
 

(4) Substituted sale proceeds.–If the court determines that 
a party has an interest in or lien on the amount held as a fund 
pursuant to an agreement described in section 6325(b)(3) (relating to 
substitution of proceeds of sale), the court may grant a judgment in 
an amount equal to all or any part of the amount of such fund. 
 

(5) Substitution of value.–If the court determines that the 
Secretary's determination of the value of the interest of the United 
States in the property for purposes of section 6325(b)(4) exceeds the 
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actual value of such interest, the court shall grant a judgment 
ordering a refund of the amount deposited, and a release of the bond, 
to the extent that the aggregate of the amounts thereof exceeds such 
value determined by the court. 
 
(c) Validity of assessment.–For purposes of an adjudication under 

this section, the assessment of tax upon which the interest or lien of the 
United States is based shall be conclusively presumed to be valid. 

 
(d) Limitation on rights of action.–No action may be maintained 

against any officer or employee of the United States (or former officer or 
employee) or his personal representative with respect to any acts for 
which an action could be maintained under this section. 

 
(e) Substitution of United States as party.–If an action, which 

could be brought against the United States under this section, is 
improperly brought against any officer or employee of the United States 
(or former officer or employee) or his personal representative, the court 
shall order, upon such terms as are just, that the pleadings be amended to 
substitute the United States as a party for such officer or employee as of 
the time such action was commenced upon proper service of process on the 
United States. 

 
(f) Provision inapplicable.–The provisions of section 7422(a) 

(relating to prohibition of suit prior to filing claim for refund) shall not 
apply to actions under this section. 

 
(g) Interest.–Interest shall be allowed at the overpayment rate 

established under section 6621– 
 

(1) in the case of a judgment pursuant to subsection (b)(2)(B), 
from the date the Secretary receives the money wrongfully levied 
upon to the date of payment of such judgment; 
 

(2) in the case of a judgment pursuant to subsection (b)(2)(C), 
from the date of the sale of the property wrongfully levied upon to 
the date of payment of such judgment; and 
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(3) in the case of a judgment pursuant to subsection (b)(5) 
which orders a refund of any amount, from the date the Secretary 
received such amount to the date of payment of such judgment. 
 
 
(h) Recovery of damages permitted in certain cases.– 
 

(1) In general.–Notwithstanding subsection (b), if, in any 
action brought under this section, there is a finding that any officer 
or employee of the Internal Revenue Service recklessly or 
intentionally, or by reason of negligence, disregarded any provision 
of this title the defendant shall be liable to the plaintiff in an 
amount equal to the lesser of $1,000,000 ($100,000 in the case of 
negligence) or the sum of-- 
 

(A) actual, direct economic damages sustained by the 
plaintiff as a proximate result of the reckless or 
intentional or negligent disregard of any provision of this 
title by the officer or employee (reduced by any amount of 
such damages awarded under subsection (b)); and 

 
(B) the costs of the action. 

 
(2) Requirement that administrative remedies be 

exhausted; mitigation; period.–The rules of section 7433(d) shall 
apply for purposes of this subsection. 
 

(3) Payment authority.–Claims pursuant to this section 
shall be payable out of funds appropriated under section 1304 of title 
31, United States Code. 
 
(i) Cross reference.– 
 
For period of limitation, see section 6532(c). 
 

  



- 25 - 

 

CERTIFICATE OF SERVICE 

I hereby certify that on March 16, 2015, I electronically filed the 

foregoing with the Clerk of the Court for the United States Court of 

Appeals for the Ninth Circuit by using the appellate CM/ECF system.   

Participants in this case are registered CM/ECF users and will be 

served by the appellate CM/ECF system. 

 
 
      /s/ John A. Nolet                                   
      John A. Nolet 
      Attorney for the Appellee 



FOR PUBLICATION

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

LOGAN R. VOLPICELLI,
Plaintiff-Appellant,

v.

UNITED STATES OF AMERICA,
Defendant-Appellee.

No. 12-15029

D.C. No.
3:10-cv-00548-

RCJ-RAM

OPINION

Appeal from the United States District Court
for the District of Nevada

Robert Clive Jones, District Judge, Presiding

Argued and Submitted
October 7, 2014—San Francisco, California

Filed January 30, 2015

Before: William A. Fletcher and Paul J. Watford, Circuit
Judges, and Kevin Thomas Duffy, District Judge.*

Opinion by Judge Watford

   * The Honorable Kevin Thomas Duffy, District Judge for the U.S.
District Court for the Southern District of New York, sitting by
designation.

  Case: 12-15029, 01/30/2015, ID: 9402230, DktEntry: 70-1, Page 1 of 12



VOLPICELLI V. UNITED STATES2

SUMMARY**

Tax

Reversing the district court’s dismissal of an action
alleging that the IRS wrongfully levied upon funds that did
not belong to the plaintiff, the panel reaffirmed its prior
holding that the nine-month limitations period set by
26 U.S.C. § 6532(c) is not jurisdictional and may be
equitably tolled.

Because the district court dismissed the action without
determining whether the plaintiff has established grounds for
equitable tolling, the panel left that question for the district
court to resolve on remand.
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Carlton M. Smith, Director, Benjamin N. Cardozo School of
Law Tax Clinic, New York, New York, for Amicus Curiae.

OPINION

WATFORD, Circuit Judge:

The plaintiff in this case, Logan Volpicelli, sued the
Internal Revenue Service for wrongfully seizing roughly
$13,000 that Volpicelli says belonged to him.  The IRS
thought the money belonged to Volpicelli’s father and, upon
seizing it, applied the funds to pay down the father’s tax
debts.  At the time of the seizure (known as a levy), Volpicelli
was 10 years old.  He alleges that he did not find out about
the levy until after he turned 18.  A short time later,
Volpicelli filed this action under 26 U.S.C. § 7426(a)(1),
which provides a cause of action and waives the United
States’ sovereign immunity for claims alleging wrongful
levy.1

   1 Section 7426(a)(1) provides:

Wrongful levy.—If a levy has been made on property
or property has been sold pursuant to a levy, any person
(other than the person against whom is assessed the tax
out of which such levy arose) who claims an interest in
or lien on such property and that such property was
wrongfully levied upon may bring a civil action against
the United States in a district court of the United States. 
Such action may be brought without regard to whether
such property has been surrendered to or sold by the
Secretary.
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VOLPICELLI V. UNITED STATES4

The problem for Volpicelli:  Ordinarily, a suit for
wrongful levy must be brought no later than nine months after
the levy occurs.  26 U.S.C. § 6532(c).2  Volpicelli filed his
action more than eight years after the levy occurred.  The
government, as might be expected, moved to dismiss
Volpicelli’s action as untimely.  In response, Volpicelli
conceded his failure to meet the statutory filing deadline but
argued that the deadline should be equitably tolled until he
reached the age of majority.  (If Volpicelli prevails on this
point, the government agrees that his suit is not time-barred.) 
The district court concluded that § 6532(c)’s time limit may
not be equitably tolled and granted the government’s motion
to dismiss.

The only issue on appeal is whether the district court
correctly held that § 6532(c) is not subject to equitable
tolling.  As it happens, we decided that very issue almost two

   2 Section 6532(c) provides:

Suits by persons other than taxpayers.—

(1) General rule.—Except as provided by paragraph (2),
no suit or proceeding under section 7426 shall be begun
after the expiration of 9 months from the date of the
levy or agreement giving rise to such action.

(2) Period when claim is filed.—If a request is made for
the return of property described in section 6343(b), the
9-month period prescribed in paragraph (1) shall be
extended for a period of 12 months from the date of
filing of such request or for a period of 6 months from
the date of mailing by registered or certified mail by the
Secretary to the person making such request of a notice
of disallowance of the part of the request to which the
action relates, whichever is shorter.
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decades ago.  In 1995, we held that § 6532(c) is subject to
equitable tolling.  Supermail Cargo, Inc. v. United States,
68 F.3d 1204, 1206–07 (9th Cir. 1995); Capital Tracing, Inc.
v. United States, 63 F.3d 859, 861–62 (9th Cir. 1995).  One
might think that should be that.  As a three-judge panel, we
are bound by those decisions unless they’re “clearly
irreconcilable” with intervening higher authority.  Miller v.
Gammie, 335 F.3d 889, 893 (9th Cir. 2003) (en banc).

The government contends that higher authority has
intervened, and in one sense we agree.  When we decided
Supermail Cargo and Capital Tracing, the Supreme Court’s
controlling decision in Irwin v. Department of Veterans
Affairs, 498 U.S. 89 (1990), stood essentially alone.  Irwin
rejected the then-prevailing rule, under which time limits set
by Congress for suits against the government were deemed
jurisdictional and therefore not subject to equitable tolling. 
See United States v. Kubrick, 444 U.S. 111, 117 (1979);
Soriano v. United States, 352 U.S. 270, 275–76 (1957).  Irwin
replaced that rule with a rebuttable presumption that filing
deadlines may be equitably tolled, unless Congress provides
otherwise.  498 U.S. at 95–96.  In Supermail Cargo and
Capital Tracing, we applied Irwin’s presumption to § 6532(c)
and, implicitly at least, found nothing in the statute’s text to
rebut the presumption.  Supermail Cargo, 68 F.3d at
1206–07; Capital Tracing, 63 F.3d at 861.

As the government correctly points out, Irwin no longer
stands alone:  Recent Supreme Court decisions have placed
new limits on the circumstances in which Irwin’s
presumption applies.  But that does not mean we are free to
analyze the availability of equitable tolling under § 6532(c)
without regard to what Supermail Cargo and Capital Tracing
previously held.  All we may do—and all we undertake to do
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here—is decide whether the reasoning of our earlier
precedents is “clearly irreconcilable” with the reasoning of
the Supreme Court’s intervening decisions.  Miller, 335 F.3d
at 893.  The government’s arguments suggest three
independent ways that might be the case.

First, the government notes that, although Irwin suggested
its rebuttable presumption would apply across the board to all
filing deadlines, the Supreme Court has since clarified that
the presumption does not apply to deadlines that are
“jurisdictional.”  See Sebelius v. Auburn Reg’l Med. Ctr.,
133 S. Ct. 817, 824–25 (2013).  In Supermail Cargo and
Capital Tracing, we held that the filing deadline set by
§ 6532(c) is not jurisdictional.  The government argues that
intervening Supreme Court authority has rendered that
conclusion erroneous, and if the government were right, we
would be compelled to treat Supermail Cargo and Capital
Tracing “as having been effectively overruled.”  Miller,
335 F.3d at 893.

But the government is not right.  The Supreme Court’s
recent cases require a clear statement from Congress before
a procedural rule will be treated as jurisdictional.  Auburn,
133 S. Ct. at 824; Henderson ex rel. Henderson v. Shinseki,
131 S. Ct. 1197, 1203 (2011).  We find no such clear
statement here.  Section 6532(c) does not cast its filing
deadline in “jurisdictional” terms any more than the statute at
issue in Henderson did—a statute the Court held to be non-
jurisdictional.  See Henderson, 131 S. Ct. at 1204–05. 
Congress signaled the non-jurisdictional nature of § 6532(c)
by placing it in a subtitle of the Internal Revenue Code
labeled “Procedure and Administration,” while at the same
time enacting a separate jurisdiction-conferring provision
(28 U.S.C. § 1346(e)) and placing that provision in a chapter
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titled “District Courts; Jurisdiction.”  Congress’ placement
decision indicates that it viewed § 6532(c)’s limitations
period as a mere “claim-processing rule” rather than a
jurisdictional command.  See Henderson, 131 S. Ct. at 1205. 
In an attempt to refute this conclusion, the government cites
one relevant Supreme Court case that deemed a limitations
period jurisdictional, but the Court relied primarily upon
considerations of stare decisis specific to the statute at issue
there.  John R. Sand & Gravel Co. v. United States, 552 U.S.
130, 137–39 (2008).

The government also contends that § 6532(c)’s filing
deadline must be deemed jurisdictional because Congress
imposed it as a condition on the United States’ waiver of
sovereign immunity.  The Supreme Court necessarily rejected
that argument in Irwin.  The Court acknowledged that the
statute of limitations at issue there was “a condition to the
waiver of sovereign immunity and thus must be strictly
construed,” but the Court nonetheless found the limitations
period subject to equitable tolling.  Irwin, 498 U.S. at 94,
95–96.  Consequently, even if § 6532(c)’s limitations period
were a condition on the United States’ waiver of sovereign
immunity, that fact alone would not render it “jurisdictional”
for purposes of deciding whether the Irwin presumption
applies.

Second, the government argues that, even if § 6532(c) is
not jurisdictional, Irwin’s presumption may be applied only
if the claim asserted against the government is analogous to
a claim that could be asserted against a private party.  We
held that such a requirement exists in Rouse v. United States
Department of State, 567 F.3d 408, 416 (9th Cir. 2009),
relying in part on dicta in United States v. Brockamp,
519 U.S. 347, 349–50 (1997).  Although the government
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argues otherwise, Rouse is not in tension with the result we
reached in Supermail Cargo and Capital Tracing.  The search
for a private-suit analogue is conducted at a “high level of
generality,” Rouse, 567 F.3d at 416 (internal quotation marks
omitted), and here such an analogue is easy to identify. 
Volpicelli’s wrongful levy suit seeks the return of money that
he contends the IRS unlawfully took from him.  That claim is
akin to the traditional common law torts of conversion and
trespass to chattels, claims that have long been asserted
against private parties.  See In re Emery, 317 F.3d 1064, 1069
(9th Cir. 2003); Restatement (Second) of Torts §§ 222, 222A
(1965).

Finally, the government contends that, even if the Irwin
presumption applies to § 6532(c), three Supreme Court
decisions require us to hold that the presumption has been
rebutted, contrary to the conclusion we reached in Supermail
Cargo and Capital Tracing.  After carefully reviewing the
cases the government cites, we don’t see anything in them
that would allow us to overrule our prior decisions.

The first and best case for the government is Brockamp. 
There, the Court applied Irwin’s presumption in deciding
whether the time limits set by 26 U.S.C. § 6511 for filing tax
refund suits may be equitably tolled.  As to that limitations
period, the Court concluded that Irwin’s presumption had
been rebutted, relying on a combination of factors.  The Court
stressed that § 6511 sets forth its time limits in “unusually
emphatic form” and in a “highly detailed technical manner,
that, linguistically speaking, cannot easily be read as
containing implicit exceptions.”  519 U.S. at 350.  The statute
itself specified at least six exceptions to the filing deadline,
and equitable tolling was not among them.  Id. at 351–52. 
Section 6511 also reiterated the applicable time limits “in
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both procedural and substantive forms,” such that granting
equitable tolling would “require tolling, not only procedural
limitations, but also substantive limitations on the amount of
recovery”—a kind of tolling for which the Court could find
no direct precedent.  Id. at 352.

Section 6532(c) does not share these characteristics. 
True, its limitations period is set forth in emphatic
language—“no suit or proceeding . . . shall be begun after the
expiration of 9 months from the date of the levy”—but that
language does not strike us as “unusually” emphatic.  It
seems no more emphatic than the language of the
Antiterrorism and Effective Death Penalty Act’s limitations
period, 28 U.S.C. § 2244(d), which provides that “[a] 1-year
period of limitation shall apply to an application for a writ of
habeas corpus”—language that the Court has said “reads like
an ordinary, run-of-the-mill statute of limitations.”  Holland
v. Florida, 560 U.S. 631, 647 (2010).  Nor is the language of
§ 6532(c) highly detailed or technical; in fact, it’s just the
opposite.  See note 2 above.  The limitations period it
establishes is purely procedural and has no substantive impact
on the amount of recovery.  And § 6532(c) does not contain
numerous exceptions, as does § 6511.  It has just one
exception (if it can even be called that), which extends the
limitations period if the plaintiff seeks administrative review
before filing suit.  26 U.S.C. § 6532(c)(2).  Given the stark
differences between § 6511 and § 6532(c), we are not
persuaded that Brockamp has effectively overruled Supermail
Cargo and Capital Tracing.

 The government urges us to place overriding weight on
one similarity that § 6511 and § 6532(c) do share:  Both are
found in the tax code.  The government contends this shared
feature is significant because the Brockamp Court observed,
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in the course of explaining why Congress did not intend to
allow equitable exceptions to § 6511’s filing deadline, that
“[t]ax law, after all, is not normally characterized by case-
specific exceptions reflecting individualized equities.” 
519 U.S. at 352.  The Court may in time decide that Congress
did not intend equitable tolling to be available with respect to
any tax-related statute of limitations.  But that’s not what the
Court held in Brockamp.  It instead engaged in a statute-
specific analysis of the factors that indicated Congress did not
want equitable tolling to be available under § 6511.  The
Court later made clear in Holland that the “‘underlying
subject matter’” of § 6511—tax law—was only one of those
factors.  560 U.S. at 646 (quoting Brockamp, 519 U.S. at
352).  As we have explained, the other factors on which the
Court relied are not a close enough fit with § 6532(c) to
render Brockamp controlling here.

The government next relies on United States v. Beggerly,
524 U.S. 38 (1998), where the Court held that Irwin’s
presumption was rebutted with respect to the limitations
period set by 28 U.S.C. § 2409a for claims under the Quiet
Title Act.  Key to the Court’s analysis of that statute were two
factors absent from § 6532(c).  First, the Quiet Title Act’s 12-
year limitations period was “unusually generous.”  524 U.S.
at 48.  The same cannot be said of § 6532(c)’s relatively
stingy 9-month limitations period.  Second, Congress had
“already effectively allowed for equitable tolling” by
providing that the 12-year limitations period does not begin
to run until the plaintiff “‘knew or should have known of the
claim of the United States.’”  Id. (quoting 28 U.S.C.
§ 2409a(g)).  Allowing equitable tolling on additional
unenumerated grounds, the Court reasoned, was unwarranted. 
Id. at 49.  No similar allowance for equitable tolling is built
into the limitations period prescribed by § 6532(c).  Thus, we
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find nothing in Beggerly’s reasoning that has effectively
overruled our decisions in Supermail Cargo and Capital
Tracing.

The government cites Sebelius v. Auburn Regional
Medical Center, 133 S. Ct. 817 (2013), as a third case in
which the Court held that Irwin’s presumption had been
rebutted.  We read the case differently.  The time limit at
issue there involved “an agency’s internal appeal deadline,”
not a time limit for filing suit in court.  Id. at 827.  The Court
concluded that “the equitable tolling presumption our Irwin
decision approved for suits brought in court does not
similarly apply to administrative appeals of the kind here
considered.”  Id. at 828–29.  Instead of holding that Irwin’s
presumption had been rebutted, the Court determined that the
presumption did not apply in the first place.  The Court’s
holding does not undermine, much less overrule, our
decisions in Supermail Cargo and Capital Tracing because
§ 6532(c) involves a limitations period to which Irwin’s
presumption does apply.3

In sum, none of the Supreme Court’s intervening
decisions is clearly irreconcilable with our 1995 precedents. 
We reaffirm our prior holding that the limitations period set
by 26 U.S.C. § 6532(c) is not jurisdictional and may be
equitably tolled.  Supermail Cargo, 68 F.3d at 1206 n.2,
1207.  Because the district court dismissed Volpicelli’s suit

   3 We recognize that other circuits have held that § 6532(c)’s limitations
period is not subject to equitable tolling.  See Becton Dickinson & Co. v.
Wolckenhauer, 215 F.3d 340, 351–52 (3d Cir. 2000) (collecting cases). 
Even if we agreed with the reasoning of those circuits (which we don’t),
we would not be free to follow those decisions rather than our own
binding precedent.

  Case: 12-15029, 01/30/2015, ID: 9402230, DktEntry: 70-1, Page 11 of 12



VOLPICELLI V. UNITED STATES12

without determining whether he has established grounds for
equitable tolling, we leave that question for the district court
to resolve in the first instance on remand.

REVERSED AND REMANDED.
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