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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

 
No. 14-3267 

 
ANGELA LAVI MOTTAHEDEH, 

as Trustee of the Trust Agreement Dated 
November 8, 1993, 

 
Plaintiff-Appellant 

 
v. 
 

UNITED STATES OF AMERICA, 
 

Defendant-Appellee 
 

ON APPEAL FROM THE JUDGMENT OF  
THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF NEW YORK 
 

BRIEF FOR THE APPELLEE 
 

JURISDICTIONAL STATEMENT 

Angela Lavi Mottahedeh (“Mottahedeh”), acting in her capacity as 

trustee, filed this I.R.C. § 7426, wrongful levy action against the United 

States on July 23, 2012.  (A. 216.)1  Mottahedeh claimed that, on 

October 15, 2009, the Internal Revenue Service (“IRS”) had wrongfully 
                                      

1 “A.” references are to the pages of the Appendix.  “I.R.C.” 
references are to the Internal Revenue Code of 1986 (26 U.S.C.). 
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levied on stock belonging to the trust to satisfy the unpaid federal taxes 

of her father, Parviz Lavi (“Lavi”).  (A. 92, 94, 216-218.) 

The Government moved to dismiss on the ground that Mottahedeh 

had not filed her suit within nine months of the levy, as required by 

I.R.C. § 6532(c), with the consequence that this action was barred by 

sovereign immunity and subject to dismissal for lack of jurisdiction.  (A. 

16, 18-22.)  As discussed infra, pp. 14-18, the Government maintains, as 

it did below (A. 16, 18-22, 207-214), that the timely commencement of a 

wrongful levy action is a jurisdictional prerequisite for suing the United 

States.  Since Mottahedeh filed this suit over two years after the 

expiration of the limitations period, the District Court lacked 

jurisdiction to entertain it.2 

The District Court (Judge Denis R. Hurley) agreed with the 

Government and issued a published opinion (33 F. Supp. 3d 210) 

dismissing Mottahedeh’s suit for lack of jurisdiction because it was 

untimely.  (A. 8-14.)  On July 31, 2014, the court entered a final 

                                      
2 In general, 28 U.S.C. § 1346(e) gives the district courts 

jurisdiction over wrongful levy suits.  The district courts also have 
jurisdiction to determine if they have jurisdiction over a claim.  In re 
Zyprexa Prods. Liab. Litig., 594 F.3d 113, 126 (2d Cir. 2010). 



-3- 

12301560.3 

judgment that disposed of all of the parties’ claims.  (A. 15.)  

Mottahedeh timely filed a notice of appeal on August 28, 2014, within 

60 days after the judgment.3  (A. 2.)  28 U.S.C. § 2107(b); Fed. R. App. 

P. 4(a)(1)(B).  This Court has jurisdiction pursuant to 28 U.S.C. § 1291. 

STATEMENT OF THE ISSUE 

Whether the District Court correctly held that this wrongful levy 

action against the Government was barred by the statute of limitations, 

I.R.C. § 6532(c). 

STATEMENT OF THE CASE 

A. Introduction 

Mottahedeh filed this wrongful levy suit to challenge the IRS’s 

efforts to collect the 1978, 1979, and 1980 income taxes of her father, 

Parviz Lavi.  (A. 92, 94, 216-230.)  As of March 2010, Lavi owed over 

                                      
3 Attorney Michael Levine has represented Mottahedeh, as 

trustee, throughout this litigation.  The notice of appeal, however, was 
signed by “Angela Lavi Mottahedeh (ML),” as “Plaintiff Pro Se,” but 
care of Levine’s law firm.  (A. 2.)  A pro se litigant cannot represent a 
trust.  Knoefler v. United Bank of Bismarck, 20 F.3d 347, 347-48 (8th 
Cir. 1994); C.E. Pope Equity Trust v. United States, 818 F.2d 696, 
697-98 (9th Cir. 1987).  Any defect of signature in the notice of appeal, 
however, can be remedied by the filing of an amended notice of appeal.  
Becker v. Montgomery, 532 U.S. 757, 760, 767-68 (2001); Greiner v. 
Wells, 417 F.3d 305, 317 n.12 (2d Cir. 2005). 
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$2.7 million in income taxes and accrued interest for those years.  (See 

A. 206.)  This appeal is merely the latest chapter in the Government’s 

long-running efforts to collect those taxes.  Although Lavi’s taxes cannot 

be challenged in this wrongful levy suit (see I.R.C. § 7426(a), (c)), 

opinions of this Court and other courts provide information useful to 

establishing the context of this appeal. 

On July 7, 1992, the Tax Court entered a decision determining 

that Lavi had a deficiency of $138,266 in his 1978 taxes.  There was no 

appeal from that decision, and, with interest, Lavi owed $578,374 as of 

December 1992.  A decade later, on November 27, 2002, after Lavi had 

failed to fully pay his 1978 taxes, the Government filed a collection suit 

in the Eastern District of New York.  The district court granted 

summary judgment to the United States, and this Court affirmed on 

February 13, 2006.  United States v. Lavi, 168 Fed. Appx. 454 (2d Cir. 

2006), aff’g 2006 WL 1305288 (E.D.N.Y. 2006) & 2004 WL 2482323 

(E.D.N.Y. 2004).  Lavi continued to challenge the IRS’s efforts to collect 

his 1978 taxes, but the Tax Court rebuffed that effort, and this Court 

affirmed the Tax Court on May 1, 2009.  Lavi v. Commissioner, 326 Fed. 

Appx. 587 (2d Cir. 2009). 
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For 1979 and 1980, Lavi and the IRS stipulated to a settlement in 

July 1995, but there was a computational dispute that the Tax Court 

resolved in the Government’s favor on March 16, 1998.  Lavi appealed, 

and this Court affirmed the Tax Court on September 24, 1999.  Lavi v. 

Commissioner, 198 F.3d 234 (2d Cir. 1999) (Table, text available at 

1999 WL 822527), aff’g T.C. Memo. 1998-103, 1998 WL 113927.  As 

noted above, those taxes remained outstanding over a decade later in 

March 2010. 

B. The Old Cedar stock, the creation of the trust, and 
Mottahedeh’s first wrongful levy suit 

In 1990, Lavi acquired 19 shares of stock in the Old Cedar 

Development Corporation.  (A. 89-90.)  In 1993, Lavi created an 

irrevocable trust for the benefit of Mottahedeh and her brothers 

(Edmund and Edward Lavi), and he appointed Mottahedeh as the 

trustee.  (A. 9, 92-108, 225.)  In 1998, Lavi assigned his entire interest 

in the Old Cedar stock to the trust.  (A. 9, 117-121, 125-126, 226-227.)  

Old Cedar transferred the stock to Mottahedeh as trustee, and it issued 

a new share certificate to her.  (A. 9, 226; see A. 121.) 

On February 11, 2009, in an effort to collect Lavi’s unpaid taxes 

for 1978, the IRS served a notice of levy on Mottahedeh as trustee of the 
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trust and a transferee of Lavi.  (A. 10, 74, 83.)  The notice described the 

property subject to the levy as follows (A. 83): 

This levy attaches to, and requires you to turn over to 
the United States all property on which there is a lien 
for the payment of the tax liability reference above.  
This property includes the 19 Shares of Old Cedar 
Development Corporation transferred to you as Trustee 
by Parviz Lavi. 

On August 19, 2009, the IRS sent a letter to Mottahedeh’s counsel 

stating that the IRS had obtained possession of the Old Cedar stock and 

was planning to sell it.  (A. 85-87.) 

On August 27, 2009, Mottahedeh timely filed a wrongful levy suit 

challenging the February 2009 levy to collect Lavi’s 1978 taxes 

(E.D.N.Y – No. 09cv3729).  (A. 10, 73-78, 198.)  In her complaint, 

Mottahedeh alleged that the Old Cedar stock belonged to her as trustee, 

not to Lavi.  (A. 73-74, 76-77.)  She sought, inter alia, an injunction 

blocking the sale of the stock, a judgment that the stock belonged to her 

as trustee, and the return of the stock.  (A. 76-78.)  The District Court 

denied the injunction, and Mottahedeh voluntarily dismissed her suit 

on September 16, 2009.  (A. 10-11, 199, 202.) 



-7- 

12301560.3 

C. The instant suit 

On October 15, 2009, the IRS served on Mottahedeh a second 

notice of levy and seizure of the Old Cedar stock in an effort to collect 

Lavi’s 1979 and 1980 taxes.  (A. 9, 217-218, 227-228.)  Soon thereafter, 

the IRS notified Old Cedar that it had seized the certificate for the 

19 shares of stock.  (A. 228.)  On March 30, 2010, in preparation for 

selling the stock to collect Lavi’s taxes, the IRS prepared a minimum 

bid worksheet.  (A. 206.)  Mottahedeh paid the IRS $2,915,000 in 

satisfaction of Lavi’s entire tax liability, which payment allegedly was 

made on July 28, 2010.  (A. 218, 229-30.)  On September 2, 2010, the 

IRS issued a notice of public auction sale proposing to sell the Old 

Cedar stock on September 29, 2010.  (A. 204, 218, 228.)  The IRS, 

however, did not sell the stock but instead returned it to Mottahedeh.  

(Br. 12 n.3.)  On July 23, 2012, she filed the instant wrongful levy suit 

seeking to recover the $2,915,000, plus interest.  (A. 216-230.) 

The Government moved to dismiss the complaint pursuant to 

Federal Rule of Civil Procedure 12(b)(1) for lack of jurisdiction, or, in 

the alternative, under Rule 12(b)(6) failure to state a claim upon which 

relief can be granted.  (A. 16, 22.)  The Government explained that the 
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United States could be sued only to the extent that Congress had 

enacted a statute waiving sovereign immunity.  (A. 19-20.)  The 

Government stated that one of the conditions of the waiver permitting 

wrongful levy suits under I.R.C. § 7426 is that the complaint must be 

filed within nine months after the levy, as required by I.R.C. § 6532(c).  

(A. 20-21.)  Because Mottahedeh had filed her wrongful levy suit on 

July 23, 2012, more than two years and nine months after the 

October 15, 2009 levy at issue, the Government requested that the 

District Court dismiss the suit for lack of jurisdiction or for failure to 

state a claim.  (Ibid.) 

Mottahedeh opposed the Government’s motion to dismiss and filed 

a cross-motion to amend her complaint to add a cause of action for a tax 

refund.  (A. 17, 24-49.)  Mottahedeh argued that:  (i) her present 

wrongful levy suit was timely based on her timely-filed previous 

wrongful levy suit; (ii) the statute of limitations for a wrongful levy suit 

does not begin to run until the IRS sells the levied-upon property; 

(iii) she should be allowed to amend her complaint to state a claim for 

refund of the approximately $3 million that she paid in satisfaction of 

Lavi’s taxes; and (iv) the statute of limitations should be equitably 
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tolled because the IRS’s notices allegedly were misleading.  (A. 38-49.)  

The Government replied that:  (i) Mottahedeh’s prior suit had no 

bearing on the timeliness of her present suit; (ii) the statute of 

limitations for wrongful levy suits runs from the date of the levy; (iii) a 

wrongful levy suit is the exclusive remedy for a third party challenging 

a levy to collect a taxpayer’s taxes; and (iv) there is no basis for 

equitably tolling the statute of limitations for wrongful levy actions.  (A. 

207-214.) 

The District Court granted the Government’s motion to dismiss 

for lack of jurisdiction and denied Mottahedeh’s motion to file an 

amended complaint.  (A. 8-15.)  The court agreed with the Government 

that Mottahedeh had filed her complaint more than two years too late, 

and it explained that, in suits against the United States, a plaintiff ’s 

failure to file timely deprives the court of jurisdiction.  (A. 10 & n.1.)  

The court rejected Mottahedeh’s argument that her prior suit 

challenging the February 2009 levy, which she voluntarily dismissed on 

September 16, 2009, could save her present suit challenging a levy 

issued on October 15, 2009, viz., a month after her voluntary dismissal.  

(A. 10-11.)  The District Court next rejected Mottahedeh’s argument 
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that the statute of limitations for a wrongful levy suit does not begin to 

run until the seized property is sold because the courts have repeatedly 

interpreted “the date of the levy” for statute of limitations purposes as 

the date that the possessor of the property receives the notice of levy.  

(A. 11-12.) 

The District Court denied Mottahedeh’s request for leave to 

amend her complaint to add a claim for a refund because her exclusive 

remedy was a wrongful levy suit under I.R.C. § 7426.  The court relied 

on EC Term of Years Trust v. United States, 550 U.S. 429 (2007), in so 

holding.  (A. 12-13.)  Finally, the District Court rejected Mottahedeh’s 

argument that inconsistencies in IRS notices regarding the amount of 

Lavi’s tax liabilities warranted equitable tolling of the wrongful levy 

statute of limitations.  (A. 13-14.)  The court reasoned that Mottahedeh 

had not cited any authority demonstrating that I.R.C. § 6532(c) 

contains an implied equitable tolling exception, and the court was not 

aware of any case in the Second Circuit in which a court had equitably 

tolled the nine-month limitations period for a wrongful levy suit.  (A. 

14.)  The District Court also relied on the Supreme Court’s observation 

in EC Term of Years Trust, supra, that the nine-month limitations 
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period is applied strictly so that the IRS can learn promptly of third-

party challenges and not suspend its efforts to collect the taxpayer’s 

taxes.  (A. 14.) 

The District Court entered a judgment dismissing Mottahedeh’s 

complaint, and this appeal followed.  (A. 2, 15.) 

SUMMARY OF ARGUMENT 

Mottahedeh’s wrongful levy action is time-barred because she filed 

her complaint more than two years after the expiration of the nine-

month statute of limitations for bringing a wrongful levy action.  Since 

the IRS served the notice of levy on Mottahedeh on October 15, 2009, 

she had to commence a wrongful levy action by mid-July 2010.  The 

action she commenced on July 23, 2012, was untimely. 

Mottahedeh’s prior wrongful levy action, in which she timely 

challenged an earlier levy, has no bearing on the timeliness of the 

present action.  Because each act to collect a tax is a discrete act giving 

rise to an independent cause of action, the two notices of levy gave rise 

to two, independent claims, each with its own nine-month period for 

commencing suit.  Thus, a plaintiff who has dismissed an earlier suit 

must timely file a new suit.   
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Mottahedeh’s argument that the statute of limitations does not 

begin to run until the levied-upon property has been sold is refuted by 

the plain statutory language, which identifies “the date of the levy” as 

the date of accrual of a wrongful levy cause of action.  I.R.C. § 6532(c).  

Furthermore, this Court has held that “service of the notice of levy on 

the possessor of the property triggers the running of the statute of 

limitations for purposes of section 6532(c).”  Beresford Williams v. 

United States, 947 F.2d 37, 39 (2d Cir. 1991). 

Mottahedeh cites no legal authority in support of her argument 

that inconsistencies in IRS notices regarding the amount of Lavi’s tax 

liabilities warrant equitable tolling of the nine-month statute of 

limitations.  The law is to the contrary.  In Beresford Williams, this 

Court characterized the nine-month statute of limitations as 

jurisdictional.  That alone is enough to defeat Mottahedeh’s argument.  

Moreover, Mottahedeh would not be entitled to equitable tolling on the 

facts of this case because she was not diligent in protecting her rights, 

and nothing hindered her ability to file a timely wrongful levy suit. 

The District Court did not abuse its discretion in denying 

Mottahedeh’s motion for leave to amend her complaint to state a claim 
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for the refund of her payment of Lavi’s taxes.  The Supreme Court’s 

opinion in EC Term of Years Trust establishes that a wrongful levy suit 

is the exclusive remedy for a third party after the IRS issues a levy.  

Moreover, Mottahedeh would not be entitled to a refund in any event 

because she failed to follow the procedures established by I.R.C. 

§§ 6325(b)(4) and 7426(a)(4), which were enacted to create a remedy for 

third-party property owners who seek to remove a tax lien on their 

property. 

The District Court’s dismissal of Mottahedeh’s case for lack of 

jurisdiction is correct and should be affirmed. 

ARGUMENT 

I 

The District Court correctly held that this wrongful 
levy action against the Government was time-barred 

Standard of review 

This Court reviews de novo dismissals for lack of subject matter 

jurisdiction or for failure to state a claim.  Lucas v. United States, 775 

F.3d 544, 547 (2d Cir. 2015). 
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A. This wrongful levy action is time-barred because 
Mottahedeh filed her complaint more than two years 
after the expiration of the statute of limitations 

Following assessment and demand for payment of a taxpayer’s 

unpaid tax liabilities, a lien for the taxes automatically arises in favor 

of the United States on all property or rights to property belonging to 

the taxpayer, and continues until the tax liability is satisfied or the 

statute of limitations bars collection.  I.R.C. §§ 6303, 6321, 6322.  The 

IRS may enforce that federal tax lien through an administrative levy on 

the taxpayer’s property or rights to property.  I.R.C. § 6331; see 

EC Term of Years Trust v. United States, 550 U.S. 429, 430-31 (2007).  

The term “levy” includes the power of distraint and seizure by any 

means.  I.R.C. § 6331(b). 

“The underlying principle justifying the administrative levy is the 

need of the government promptly to secure its revenues.”  United States 

v. National Bank of Commerce, 472 U.S. 713, 721 (1985) (internal 

quotation marks omitted).  The administrative levy is a provisional 

remedy that brings the levied property into the constructive possession 

of the Government and protects the Government against diversion or 
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loss while the rights of other claimants to the property are being 

resolved.  Id. at 720-21. 

Under I.R.C. § 7426, Addendum, infra, a third party (i.e., not the 

taxpayer) claiming an interest in property that the IRS has levied upon 

may commence a wrongful levy action against the Government in 

federal district court to dispute the levy.  E.g., EC Term of Years Trust, 

550 U.S. at 431.  A wrongful levy suit “may be brought without regard 

to whether such property has been surrendered to or sold by the [IRS].”  

I.R.C. § 7426(a)(1).  Relief available in such a suit includes:  (i) an 

injunction to prevent the enforcement of the levy or the sale of seized 

property; (ii) an order that the property be returned; (iii) a judgment for 

the amount of money levied upon; and (iv) if the property was sold, a 

judgment for the greater of the amount received by the Government in 

the sale or the fair market value of the property immediately before the 

levy.  I.R.C. § 7426(b). 

The United States cannot be sued except in accordance with the 

terms of a specific waiver of sovereign immunity granted by Congress, 

and compliance with the terms of the waiver is necessary for subject 

matter jurisdiction to exist.  United States v. Nordic Village, Inc., 
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503 U.S. 30, 33-34 (1992); United States v. Dalm, 494 U.S. 596, 608 

(1990); Beresford Williams v. United States, 947 F.2d 37, 39 (2d Cir. 

1991).  Waivers of sovereign immunity must be strictly construed in 

favor of the Government.  Nordic Village, 503 U.S. at 33-34, 37; United 

States v. Lori Williams, 514 U.S. 527, 531 (1995).  “A statute of 

limitations requiring that a suit against the Government be brought 

within a certain time period is one of those terms,” and courts “must be 

careful not to interpret it in a manner that would extend the waiver 

beyond that which Congress intended.”  Dalm, 494 U.S. at 608 (internal 

quotation marks omitted).  “Accordingly, the statute of limitations may 

operate in suits against the United States not only as an affirmative 

defense, but also may deprive a court of subject matter jurisdiction over 

an action that is not timely filed.”  Beresford Williams, 947 F.2d at 39 

(citation omitted). 

Congress imposed a short wrongful levy statute of limitations 

after hearing testimony that the seizure of property is likely to suspend 

further collection actions, making it essential for the IRS promptly to 

learn of and to resolve third-party claims to the property.  EC Term of 

Years Trust, 550 U.S. at 432.  Section 6532(c)(1), Addendum, infra, 
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generally provides that “no suit or proceeding under section 7426 shall 

be begun after the expiration of 9 months from the date of the levy.”4 

The “date of the levy” is the date that the person in possession of 

the property being levied upon receives the notice of levy.  “Because 

intangible property is not susceptible of physical seizure, posting, or 

tagging, levy upon it is effected by serving the appropriate form upon 

the party holding the property or rights to property.”  G.M. Leasing 

Corp. v. United States, 429 U.S. 338, 350 (1977) (citing Treas. Reg. (26 

C.F.R.) § 301.6331-1(a)(1) (levy on securities “may be made by serving a 

notice of levy on any person in possession of, or obligated with respect 

to, property or rights to property subject to levy”)).  See also Treas. Reg. 

§ 301.6331-1(c) (when notice of levy served by mail, the date and time of 

delivery “is the date and time the levy is made”). 

Consistent with that authority, this Court has held that “service of 

the notice of levy on the possessor of the property triggers the running 

                                      
4 If the third party files with the IRS a request for the return of 

the property, the nine-month period is extended for a period of 
12 months from the date of filing of such request or of six months from 
its denial, whichever period is shorter.  I.R.C. § 6532(c)(2).  There was 
no administrative request in this case. 
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of the statute of limitations for purposes of section 6532(c).”  Beresford 

Williams, 947 F.2d at 39; see also Winebrenner v. United States, 924 

F.2d 851, 855 & n.5 (9th Cir. 1991) (date of the levy is date “on which 

the person possessing the property was notified of the seizure”); State 

Bank of Fraser v. United States, 861 F.2d 954, 967 (6th Cir. 1988) 

(service of notices of levy on accounts receivable debtors commenced 

running of statute of limitations); Meminger v. United States, 1993 WL 

17311 at *3 (S.D.N.Y. 1993) (collecting cases); American Honda Motor 

Co. v. United States, 363 F. Supp. 988, 991-93 (S.D.N.Y. 1973). 

In this case, Mottahedeh was the trustee of the trust that claimed 

ownership of the Old Cedar stock.  (A. 92-93.)  The IRS served the 

notice of levy on her on October 15, 2009, but she waited over two years 

and nine months to file her wrongful levy complaint on July 23, 2012.  

(A. 216, 218.)  Because Mottahedeh filed her complaint over two years 

too late, the District Court correctly dismissed her suit for lack of 

jurisdiction.  (A. 10 n.1, 14-15.)  And as we demonstrate below, her 

arguments to the contrary are meritless. 
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B. Mottahedeh’s prior wrongful levy suit regarding an 
earlier levy cannot save her present, untimely suit 
regarding a later levy 

Mottahedeh argues that her present wrongful levy suit should be 

treated as timely because she filed, and then dismissed, a wrongful levy 

suit challenging a previous levy on the Old Cedar stock.  (Br. 12, 14-21.)  

The prior notice of levy was served on February 11, 2009.  (A. 10, 74, 

83.)  On August 27, 2009, Mottahedeh filed her first wrongful levy suit 

to challenge that levy, but, upon being denied injunctive relief, she 

voluntarily dismissed her suit on September 16, 2009.  (A. 10-11, 73-78, 

198-199, 202.) 

As the District Court correctly stated, there is no authority for 

Mottahedeh’s argument that a prior, dismissed suit pertaining to an 

earlier levy can excuse a plaintiff from having to comply with the 

statute of limitations with respect to a later suit filed in response to a 

later levy.  (A. 10-11.)  Indeed, Mottahedeh’s argument is contrary to 

the extant authority. 

Each of the IRS’s acts to collect a tax is a discrete act giving rise to 

an independent cause of action.  Kovacs v. United States, 614 F.3d 666, 

676 (7th Cir. 2010) (I.R.C. § 7433 suit for damages untimely as to some, 
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but not as to other, collection attempts).  Thus, the two notices of levy 

served on Mottahedeh gave rise to two, independent causes of action, 

each with its own nine-month statute of limitations beginning on the 

date of service of its respective notice of levy.  The earlier suit regarding 

the earlier levy was independent of, and could not save, the instant, 

untimely suit regarding the later levy. 

Even for the same cause of action, moreover, a dismissal without 

prejudice is not without consequence.  If a suit is dismissed and refiled, 

the new suit must satisfy the statute of limitations.  Tuke v. United 

States, 76 F.3d 155, 156 (7th Cir. 1996); Mendez v. Elliot, 45 F.3d 75, 78 

(4th Cir. 1995); see also United States v. Taylor, 487 U.S. 326, 342 

(1988) (dismissal without prejudice of criminal indictment forces 

Government to obtain new indictment and exposes prosecution to 

dismissal on statute of limitations grounds).  That the earlier suit put 

the defendant on notice of the plaintiff ’s cause of action is of no 

moment.  If the refiling of the same suit must fall within the statute of 

limitations from the original injury, then, a fortiori, the filing of a new 
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suit on an independent cause of action must fall within the statute of 

limitations for its injury.5 

C. The sale of the seized property is irrelevant to the 
accrual of a wrongful levy cause of action 

Mottahedeh’s argument (Br. 13, 21-25, 31-32) that a wrongful levy 

cause of action does not accrue until the sale of the property levied upon 

is meritless.  As discussed above, I.R.C. § 6532(c) identifies “the date of 

the levy” as the date of accrual of a wrongful levy action.  See I.R.C. 

§ 6532(c) (“[N]o suit or proceeding under section 7426 shall be begun 

after the expiration of 9 months from the date of the levy or agreement 

giving rise to such action.”). 

Indeed, I.R.C. § 7426(a) permits a wrongful levy action to be 

brought regardless of whether property has been sold by providing —  

If a levy has been made on property or property has 
been sold pursuant to a levy, any person (other than the 
person against whom is assessed the tax out of which 
such levy arose) who claims an interest in or lien on 
such property and that such property was wrongfully 

                                      
5 Mottahedeh argues that the Government should not have levied 

on the Old Cedar stock, but instead should have filed a collection suit in 
state or federal court.  (Br. 4, 7-8, 10, 17-18, 20.)  This allegation is 
irrelevant to the only issue before this Court — the timeliness of the 
wrongful levy action. 
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levied upon may bring a civil action against the United 
States. . . .  [Emphasis added.] 

And I.R.C. § 7426(b) authorizes several types of relief when the 

property levied upon has not been sold.  For example, “[i]f a levy or sale 

would irreparably injure rights in property which the court determines 

to be superior to rights of the United States in such property, the court 

may grant an injunction to prohibit the enforcement of such levy or to 

prohibit such sale.”  I.R.C. § 7426(b)(1).  If the court determines that the 

property in question has been wrongfully levied upon, it may order the 

return of the property, if the Government is in possession of it, or grant 

a judgment for the amount of money levied upon.  I.R.C. § 7426(b)(2)(A) 

& (B).  These provisions would make no sense if a wrongful levy action 

did not accrue until the date of sale of the property upon which a levy 

was made.6 

                                      
6 Mottahedeh argues, however, that the date of accrual of a 

wrongful levy cause of action should vary, depending on the relief 
sought.  For example, if the third party seeks injunctive relief, the 
wrongful levy cause of action would accrue on the date of the notice of 
levy, but if the third party seeks to recover the value of the property 
sold, the wrongful levy cause of action would not accrue until the date of 
sale.  (Br. 22-23.)  There is no statutory or case support for this 
argument. 

(continued…) 
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Consistently with the statutory provisions, this Court has held 

that “service of the notice of levy on the possessor of the property 

triggers the running of the statute of limitations for purposes of section 

6523(c).”  Beresford Williams, 947 F.2d at 39.  So have several district 

courts.  See, e.g., American Honda Motor Co., 363 F Supp. at 993 (“the 

levy was made when the notice of levy was served on Chase.”).  And as 

the District Court noted in this case (A. 11), when the district court in 

Austin & Laurato7 directly addressed the issue when a wrongful levy 

suit accrues, it adopted the Government’s position that the statute of 

limitations begins to run when the notice of levy is served on the entity 

in possession of the property subject to the levy.  2012 WL 5907066 at 
                                      
(…continued) 

Indeed, the district court in American Honda Motor Company 
rejected as “unworkable” a similar proposal under which each creditor’s 
claim accrued only when it received notice of the levy, possibly yielding 
multiple nine-month periods.  363 F. Supp. at 992.  Also, as Mottahedeh 
admits, her theory would put a plaintiff who is denied an injunction “in 
the impossible position of being unable to sue for damages unless and 
until the government gets around to actually selling the property,” and 
“[i]f the Government continues to hold onto the property for ten years, 
the property owner would be deprived of its use, yet have no means by 
which it could sue for damages during that period.”  (Br. 23.) 

7 Austin & Laurato, P.A. v. United States, 2012 WL 5907066 (M.D. 
Fla. 2012), reh’g denied, 2013 WL 623897 (M.D. Fla. 2013), aff’d, 
539 Fed. Appx. 957 (11th Cir. 2013), cert. denied, 134 S. Ct. 1311 (2014). 
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*5-*6.  It concluded “that the clear language of the statute and 

regulation, coupled with the absence of any persuasive authority to the 

contrary, mandates the starting date urged by the government — the 

date the recipient receives the notice of levy.”  Id. at *6.  Austin & 

Laurato, on which Mottahedeh relies (Br. 21-22, 24-25), thus does not 

support her argument.8 

Neither does EC Term of Years Trust, on which Mottahedeh also 

relies.  (Br. 21-22, 25 n.8, 31-32.)  The time of accrual of a wrongful levy 

suit was not at issue in that case; EC Term of Years Trust presented the 

question whether a third party who had missed the nine-month 

deadline for a wrongful levy action could still challenge the levy through 

a refund suit.  550 U.S. at 430.  Mottahedeh, however, relies (Br. 21-22) 

on the second paragraph from the Court’s opinion in EC Term of Years 

Trust, 550 U.S. at 430-31 (emphasis added): 

                                      
8 Mottahedeh also cites (Br. 21) the unpublished magistrate 

judge’s report in Iantosca v. Benistar Admin. Servs., Inc., 2011 WL 
3155649 at *3 (S.D. Ind. 2011), objections overruled, 2012 WL 392994 at 
*1-*2 (S.D. Ind. 2012).  Iantosca was not a wrongful levy case.  The 
court there held that a Government subpoena issued to a bank to obtain 
financial records was not a levy to collect taxes. 
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The Internal Revenue Code provides that “[i]f any 
person liable to pay any tax neglects or refuses to pay 
the same after demand, the amount . . . shall be a lien 
in favor of the United States upon all property and 
rights to property, whether real or personal, belonging 
to such person.”  26 U.S.C. § 6321.  “A federal tax lien, 
however, is not self-executing,” and the IRS must take 
“[a]ffirmative action . . . to enforce collection of the 
unpaid taxes.”  United States v. National Bank of 
Commerce, 472 U.S. 713 (1985).  One of its “principal 
tools,” ibid., is a levy, which is a “legally 
sanctioned seizure and sale of property,” Black’s 
Law Dictionary 926 (8th ed. 2004); see also 
§ 6331(b) (“The term ‘levy’ as used in this title includes 
the power of distraint and seizure by any means”). 

This paragraph was an introductory paragraph that provided context 

through a broad-brush overview of the legal landscape.  Nothing 

indicates that the Court intended its brief survey of tax liens and levies 

to change the law of accrual.  The passage relied on by Mottahedeh is 

simply an insufficient foundation to support the structure that she 

attempts to build upon it. 

D. The doctrine of equitable tolling is inapplicable 

1. Introduction 

Mottahedeh contends that the inconsistencies in IRS notices 

concerning the total amount of Lavi’s tax liabilities warrant equitable 

tolling of the statute of limitations for her wrongful levy suit, so that it 

would not have expired until July 28, 2012, which is two years after her 
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payment of Lavi’s taxes.  (Br. 13-14, 34-36.)  She cites no authority in 

support of her position.  As we demonstrate below, the law is to the 

contrary. 

2. The nine-month period for commencing a 
wrongful levy action is jurisdictional and cannot 
be equitably tolled 

When statutes of limitations seek “to achieve a broader system-

related goal,” such as “limiting the scope of a governmental waiver of 

sovereign immunity,” the Court “has often read the time limits of these 

statutes as more absolute” and referred to such limits as 

“‘jurisdictional.”  John R. Sand & Gravel v. United States, 552 U.S.130, 

133-34 (2008).  A statute of limitations that is jurisdictional cannot be 

waived, and courts are forbidden “to consider whether certain equitable 

considerations warrant extending a limitations period.”  Ibid. 

In Beresford Williams, this Court held that the nine-month period 

for bringing a wrongful levy action is jurisdictional.  In that case, 

Williams alleged a wrongful levy regarding money seized by the New 

York City Police Department and turned over to the IRS to satisfy a 

levy for another person’s taxes.  947 F.2d at 38.  Williams filed an 

administrative claim for the return of the money, but he erroneously 
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denominated the claim as a claim for a tax refund.  Id. at 38-39.  

Compounding that error, the IRS treated the claim as a refund claim, 

and it denied the claim with a notice stating that Williams had two 

years to file a suit to recover the money.  Ibid.  See I.R.C. § 6532(a)(1) 

(two years from notice of disallowance to file a refund suit).  Williams 

filed his suit within two years after the notice of disallowance, but the 

district court dismissed the suit for lack of jurisdiction because Williams 

had filed it more than six years after the notice of levy.  Ibid. 

This Court affirmed, agreeing with the district court that the nine-

month statute of limitations was jurisdictional.  Beresford Williams, 

947 F.2d at 39-40.  Of particular relevance here, the Court rejected 

Williams’s argument “that, by issuing to him a Notice of Disallowance 

which provided that a taxpayer has two years to file a civil suit 

challenging the disallowance of a refund, the IRS ‘deceived an unwary 

taxpayer.’”  Id. at 40.  As the Court explained, “the mistaken 

advisement by the IRS does not require that Williams’ action be allowed 

to proceed, since subject matter jurisdiction may not be created by 

estoppel or consent of the parties.”  Ibid. 
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By that ruling, this Court precluded the application of equitable 

tolling to wrongful levy suits.  That ruling is consistent with the rulings 

of the majority of the courts that have considered this issue.  See Becton 

Dickinson & Co. v. Wolckenhauer, 215 F.3d 340, 353 (3d Cir. 2000) 

(“failure to file a timely wrongful levy claim prior to the expiration of 

the time limitation in section 6532(c) deprives the district court of 

subject matter jurisdiction”); Miller v. Tony & Susan Alamo Found., 

134 F.3d 910, 916 (8th Cir. 1998) (since “[t]he Millers do not dispute 

they failed to assert a timely § 7426(a)(1) wrongful levy claim on the 

Fort Smith/Nashville property . . . the Millers’ claim to the Fort 

Smith/Nashville property is outside the subject-matter jurisdiction of 

the district court”); Amwest Sur. Ins. Co. v. United States, 28 F.3d 690, 

691 (7th Cir. 1994) (affirming dismissal of complaint “for lack of subject 

matter jurisdiction because Amwest had failed to bring its action within 

nine months from the date of the levy as required by 26 U.S.C. 

§ 6532(c)(1)”); Dieckmann v. United States, 550 F.2d 622, 623 (10th Cir. 

1977) (“it was proper for defendants to raise the nine-month limitation 

under section 6532 in a motion to dismiss for lack of subject matter 

jurisdiction”).  See also Ohio Nat’l Life Ins. Co. v. United States, 922 
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F.2d 320, 324 (6th Cir. 1990) (“prerequisites to suit described in 

section 6532’s ‘general rule’ are jurisdictional” (footnote omitted)); 

Compagnoni v. United States, 173 F.3d 1369, 1370 n.3 (11th Cir. 1999).  

Contra Volpicelli v. United States, 2015 WL 400552 at *2-*5 (9th Cir. 

2015) (statute of limitations in I.R.C. § 6532(c) not jurisdictional). 

3. Even if I.R.C. § 6532(c) is a nonjurisdictional 
statute of limitations subject to a presumption in 
favor of equitable tolling, that presumption has 
been rebutted with respect to that statute 

In Irwin v. Department of Veterans Affairs, 498 U.S. 89, 94-96 

(1990), the Supreme Court held that a presumption in favor of equitable 

tolling applies to suits against the Government in the same way that it 

applies to suits against private parties.  This presumption is rebuttable 

and accordingly “not conclusive.”  John R. Sand & Gravel, 552 U.S. at 

137.  Thus, if this Court holds that I.R.C. § 6532(c) is a nonjurisdictional 

statute of limitations subject to Irwin’s presumption in favor of 

equitable tolling, it must determine whether that presumption has been 

rebutted in this case.  See, e.g., Sebelius v. Auburn Regional Medical 

Center, 133 S. Ct. 817, 825-26 (2013). 

Several Supreme Court cases have held the presumption to be 

rebutted.  See United States v. Beggerly, 524 U.S. 38, 48-49 (1998) 
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(statute of limitations for quiet title action, 28 U.S.C. § 2409(a), could 

not be equitably tolled); United States v. Brockamp, 519 U.S. 347 (1997) 

(period for filing tax refund claim set forth in I.R.C. § 6511 could not be 

equitably tolled); Lampf, Pleva, Lipkind, Prupis & Petigrow v. 

Gilbertson, 501 U.S. 350, 363 (1991) (equitable tolling inapplicable to 

statute of limitations contained in § 10(b) of Securities Exchange Act of 

1934). 

The Irwin presumption is also rebutted with respect to I.R.C. 

§ 6532(c), because, inter alia, tax collection does not “pertain[ ] to an 

area of the law where equity finds a comfortable home.”  Holland v. 

Florida, 560 U.S. 631, 647 (2010).  “Tax law, after all, is not normally 

characterized by case-specific exceptions reflecting individualized 

equities.”  Brockamp, 519 U.S. at 352.  This observation is especially 

true for tax collection in general and administrative levies in particular, 

where the need for promptness is paramount.  As the Supreme Court 

explained in EC Term of Years Trust, 550 U.S. at 431-32: 

The demand for greater haste when a third party 
contests a levy is no accident; as the Government 
explained in the hearings before passage of the 
[Federal Tax Lien] Act [of 1966], “[s]ince after seizure 
of property for nonpayment of taxes [an IRS] district 
director is likely to suspend further collection activities 
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against the taxpayer, it is essential that he be advised 
promptly if he has seized property which does not 
belong to the taxpayer.”  Hearings on H.R. 11256 and 
H.R. 11290 before the House Committee on Ways and 
Means, 89th Cong., 2d Sess., 57-58 (1966) (written 
statement of Stanley S. Surrey, Assistant Secretary of 
the Treasury). . . . 

As the Third Circuit stated, “Were we to hold that section 6532(c) can 

be equitably tolled, we would delay the final disposition of competing 

claims . . . and would jeopardize, perhaps even destroy, the IRS’s ability 

to impose a levy on other assets owned by a delinquent taxpayer.”  

Becton Dickinson, 215 F.3d at 351. 

As the Third Circuit correctly held, the Irwin presumption has 

been rebutted with respect to I.R.C. § 6532(c), and that statute is not 

subject to equitable tolling even if it is not jurisdictional.  Becton 

Dickinson, 215 F.3d at 348-51; see also Four Rivers Invs., Inc. v. United 

States, 77 Fed. Cl. 592, 595-99 (2007) (agreeing with Becton Dickenson), 

aff’d, 330 Fed. Appx. 919 (Fed. Cir. 2009).  Contra Volpicelli, 2015 WL 

400552 at *2-*5. 

4. Mottahedeh does not qualify for equitable tolling 
in any event 

Because statutes of limitations protect important social interests 

like certainty, accuracy, and repose, equitable tolling is considered to be 
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a drastic remedy applicable only in rare and exceptional circumstances.  

A.Q.C. ex rel. Castillo v. United States, 656 F.3d 135, 144 (2d Cir. 2011); 

Zerilli-Edelglass v. New York City Transit Auth., 333 F.3d 74, 80 (2d 

Cir. 2003).  A plaintiff seeking to invoke equitable tolling must show 

that:  (i) she has been pursuing her rights diligently, and (ii) some 

extraordinary circumstance prevented her from exercising her rights.  

Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005); A.Q.C. ex rel. Castillo, 

656 F.3d at 144; Zerilli-Edelglass, 333 F.3d at 80-81. 

This Court has found such extraordinary circumstances when the 

plaintiff:  (i) was unaware that she had a claim because of misleading 

conduct by the defendant; (ii) had a medical or mental condition that 

prevented her from timely pursuing her claim; (iii) actively pursued her 

remedies, but her pleading was defective or filed in the wrong court; or 

(iv) was faced with a situation in which it would have been impossible 

for a reasonably prudent person to learn of the claim.  Zerilli-Edelglass, 

333 F.3d at 80; Long v. Frank, 22 F.3d 54, 58 (2d Cir. 1994); Miller v. 

ITT Corp., 755 F.2d 20, 24 (2d Cir. 1985).  Cf. I.R.C. § 6511(h) (running 

of limitations period for filing a refund claim suspended only for 

individuals who are “financially disabled” due to a verifiable physical or 
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mental impairment expected to be fatal or to persist for over 12 months, 

except that there is no suspension when a guardian can act for the 

individual). 

Such circumstances are not present here.  As the recipient of two 

notices of levy, Mottahedeh obviously knew of the levies.  (A. 74, 83, 

218.)  And having timely commenced her first wrongful levy suit (A. 

73-78), she knew that her remedy for the second levy was a wrongful 

levy suit.  She has not alleged any medical or mental conditions that 

prevented her from timely commencing suit.  Nor has she alleged that 

she actively but incorrectly pursued her remedies.  The uncertainty 

regarding the amount of Lavi’s tax liability, upon which Mottahedeh 

relies (Br. 13-14, 34-36), is not an extraordinary circumstance under 

this Court’s decisions that would warrant equitable tolling.  Indeed, the 

actual amount of a taxpayer’s tax liability is irrelevant to a wrongful 

levy action, the gravamen of which is the Government’s seizure of 

property allegedly belonging to a third party.  I.R.C. § 7426(a), (c).  In 

sum, nothing hindered Mottahedeh from filing a second, timely 

wrongful levy suit in response to the second levy.  To the contrary, she 

sat on her rights and waited over two years and nine months before 
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filing this suit.  (A. 216.)  Having shown neither diligence nor an 

extraordinary circumstance, Mottahedeh is not entitled to equitable 

tolling. 

II 

The District Court did not abuse its discretion in 
denying Mottahedeh’s motion for leave to amend her 
complaint to add a refund claim because her exclusive 
remedy is a wrongful levy suit 

Standard of review 

“We review a district court’s denial of leave to amend for abuse of 

discretion, unless the denial was based on an interpretation of law, such 

as futility, in which case we review the legal conclusion de novo.”  

Panther Partners, Inc. v. Ikanos Commc’ns, Inc., 681 F.3d 114, 119 (2d 

Cir. 2012). 

A. Mottahedeh’s sole remedy is a wrongful levy suit 

Mottahedeh invokes the Supreme Court’s opinion in Lori 

Williams, supra, to argue that she should have been allowed to amend 

her complaint to state a claim for the refund of her payment of Lavi’s 

taxes.  (Br. 13, 26-34.)  The District Court denied Mottahedeh’s 

amendment request based on the Supreme Court’s later holding in EC 

Term of Years Trust, supra, that a wrongful levy suit under I.R.C. 
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§ 7426(a)(1) is the sole remedy of people in Mottahedeh’s situation.  (A. 

12-13.)  See also Wagner v. United States, 545 F.3d 298, 303 (5th Cir. 

2008) (I.R.C. § 7426 “is now the only avenue for third party actions”); 

First Am. Title Ins. Co. v. United States, 520 F.3d 1051, 1053-54 (9th 

Cir. 2008) (same).  As demonstrated below, the court’s determination is 

correct. 

In Lori Williams, incident to a divorce, Williams received her 

husband’s share of the marital home, and she contracted to sell the 

house to a third party.  514 U.S. at 529-30.  One week before the 

closing, the IRS notified Williams of tax liens against her ex-husband, 

which the IRS claimed encumbered the property or the proceeds of the 

sale.  Id. at 530.  So that she could consummate the sale and convey 

clear title to the purchaser, Williams, under protest, paid her ex-

husband’s taxes, and then sued for a tax refund.  Id. at 530-31.  The 

Supreme Court held that, in the circumstances presented, Williams had 

standing to maintain her refund suit.  Id. at 529. 

In reaching its holding, the Supreme Court repeatedly emphasized 

that Williams had no other remedy.  At the beginning of its opinion, the 

Court stated that Williams “had no realistic alternative to payment of a 
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tax she did not owe, and we do not believe Congress intended to leave 

parties in respondent’s position without a remedy.”  Lori Williams, 

514 U.S. at 529 (footnote omitted).  The Court also rejected the three 

remedies suggested by the Government because “none was realistically 

open to Williams.”  Id. at 536.  A quiet title suit under 28 U.S.C. § 2410 

could not be resolved by the deadline for the sale, and a discharge of 

lien under I.R.C. § 6325(b)(3) (allowing a lien to be moved from the 

property to the proceeds) rested within the sole discretion of the IRS.  

Id. at 536-38.  Furthermore, Williams could not file a wrongful levy suit 

under I.R.C. § 7426 because the IRS only had a lien and had not levied 

on the house.  Id. at 536. 

In EC Term of Years Trust, however, the Supreme Court made it 

clear that a refund suit was not available to a third party upon whom 

the Government had served a notice of levy.  In that case, the IRS 

believed that the taxpayers had transferred assets to the trust to evade 

taxes, so it, inter alia, levied upon money in the trust’s bank account.  

550 U.S. at 432.  Almost a year later, the trust filed a wrongful levy 

suit, which the district court dismissed as untimely.  Id. at 432-33.  The 

trust then filed a refund suit, which the district court dismissed, 
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holding that a wrongful levy suit under I.R.C. § 7426 was the trust’s 

sole remedy.  Id. at 433.  The Fifth Circuit affirmed, as did the Supreme 

Court, which held that “[t]he Trust missed the deadline for challenging 

a levy under § 7426(a)(1), and may not bring the challenge as a tax-

refund claim under § 1346(a)(1).”  Id. at 436. 

The Court explained that a precise, detailed statute pre-empts 

more general remedies, especially “when resort to a general remedy 

would effectively extend the limitations period for the specific one.”  

550 U.S. at 433-34.  Applying that principle, the Court stated that 

“Congress specifically tailored § 7426(a)(1) to third-party claims of 

wrongful levy, and if third parties could avail themselves of the general 

tax-refund jurisdiction of § 1346(a)(1), they could effortlessly evade the 

levy statute’s 9-month limitations period thought essential to the 

Government’s tax collection.”  Id. at 434. 

The Supreme Court’s holding in EC Term of Years Trust precludes 

Mottahedeh’s request for leave to amend her complaint to state a refund 

claim.  Like the trust, property held by Mottahedeh was subject to 

collection by an IRS levy.  (A. 218.)  Like the trust, she missed the 

deadline for filing wrongful levy suit.  (See A. 216, 218.)  And, like the 



-38- 

12301560.3 

trust, she cannot revive her challenge in the guise of a refund suit.  EC 

Term of Years Trust, 550 U.S. at 436. 

Mottahedeh argues, however, that her situation is different 

because the IRS had a tax lien against the Old Cedar stock and because 

she paid Lavi’s taxes to remove the lien and to recover the stock.  (Br. 

26-34.)  She further argues that Lori Williams allowed refund suits 

despite existence of other, possible prepayment remedies.  (Br. 28-29, 

31.)  She ignores, however, that the IRS had also filed a lien against the 

EC Term of Years Trust (550 U.S. at 432), and that the Supreme Court 

rejected arguments by the trust almost identical to hers. 

Like Mottahedeh, the trust argued that Lori Williams had 

construed the jurisdictional grant of 28 U.S.C. § 1346(a)(1) broadly 

enough to cover wrongful levy situations.  EC Term of Years Trust, 

550 U.S. at 434.  The Supreme Court rejected that argument, stating 

that “the Trust reads Williams too broadly” because its holding in Lori 

Williams was based “on the specific understanding that no other 

remedy, not even a timely claim under § 7426(a)(1), was open to the 

plaintiff in that case.”  Id. at 434-35.  In contrast, EC Term of Years 

Trust (like this case) involved a levy, and the trust (like Mottahedeh) 
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had the remedy of a timely wrongful levy suit under I.R.C. § 7426.  Id. 

at 435.  The Supreme Court “simply [could] not reconcile the 9-month 

limitations period for a wrongful levy claim under § 7426(a)(1) with the 

notion that the same challenge would be open under § 1346(a)(1) for up 

to four years.”  Ibid. 

Like Mottahedeh, the trust also argued that the wrongful levy and 

refund statutes could be harmonized by construing the nine-month 

deadline for wrongful levy suits to cover actions seeking pre-deprivation 

remedies unavailable under the refund statute.  EC Term of Years 

Trust, 550 U.S. at 435-36.  The Supreme Court rejected that argument 

because it “would violate the clear text of § 7426(a)(1), which on its face 

applies to pre-deprivation and postdeprivation claims alike.”  Id. at 436.  

Because I.R.C. § 7426(a)(1) provides postdeprivation relief to third 

parties in wrongful levy situations, third parties must comply with the 

nine-month deadline.  If they miss that deadline, they “may not bring 

the challenge as a tax-refund claim under § 1346(a)(1).”  Ibid. 
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B. Mottahedeh could not receive a refund under Lori 
Williams in any event because she failed to comply 
with the Code sections enacted in response to that 
case 

Even if a refund remedy were available to Mottahedeh, she is not 

entitled to a refund because she failed to comply with the procedure 

created by Congress to give relief to people like Lori Williams.9  In 1998, 

Congress enacted I.R.C. §§ 6325(b)(4), Addendum, infra, and 7426(a)(4) 

as part of the IRS Restructuring and Reform Act of 1998, Pub. L. No. 

105-206, § 3106, 112 Stat. 685, 732-34.  As explained by the Sixth 

Circuit, “because Congress amended the Internal Revenue Code in 1998 

to provide the specific remedy that the Williams Court had found 

lacking,” it “created the square corners around which [third-party 

plaintiffs] must turn” if they want to remove a tax lien in the absence of 

a levy.  Munaco v. United States, 522 F.3d 651, 654 (6th Cir. 2008). 

In a nutshell, a third-party property owner (i.e., not the taxpayer) 

who wants to remove a tax lien can request — and the IRS must 
                                      

9 Although this argument was not made in the District Court, it is 
axiomatic that a lack of subject matter jurisdiction can be raised at any 
time and that this Court can affirm on any ground supported by the 
record.  Peninsula Asset Mgmt. (Cayman) Ltd. v. Hankook Tire Co., 476 
F.3d 140, 142 (2d Cir. 2007); Oscar Gruss & Son, Inc. v. Hollander, 337 
F.3d 186, 193 (2d Cir. 2003). 
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issue — a certificate discharging the property from the lien once the 

owner deposits with the IRS an amount equal to the value of the lien on 

the property as determined by the IRS or posts an acceptable bond.  

I.R.C. § 6325(b)(4)(A), (D).  The IRS will issue a refund or release the 

bond to the extent that the taxpayer’s taxes can be collected from other 

sources or the lien is worth less than originally determined.  I.R.C. 

§ 6325(b)(4)(B).  Upon the issuance of the certificate of discharge, I.R.C. 

§ 7426(a)(4) grants the property owner 120 days to sue in a district 

court for a determination whether the value of the interest of the IRS in 

the property (if any) is less than the value originally determined by the 

IRS.  “No other action may be brought by such person for such a 

determination.”  I.R.C. § 7426(a)(4). 

The appellate courts that have considered this issue have 

uniformly held that a plaintiff in a Lori Williams situation can no 

longer bring an ordinary refund suit under 28 U.S.C. § 1346(a)(1).  

Instead, they concluded that a complaint must be dismissed for lack of 

jurisdiction or for failure to state a claim unless the plaintiff complied 

with the procedures established by I.R.C. §§ 6325(b)(4) and 7426(a)(4).  

Portsmouth Ambulance, Inc. v. United States, 756 F.3d 494, 498-504 
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(6th Cir. 2014) (lack of jurisdiction); Wagner, 545 F.3d at 300, 302-03 

(lack of jurisdiction); Cryster v. United States, 274 Fed. Appx. 555, 557 

n.5 (9th Cir. 2008) (failure to state a claim); Munaco, 522 F.3d at 652-57 

(lack of jurisdiction); First Am. Title Ins. Co., 520 F.3d at 1053-54 (relief 

available only under § 7426).  See also Four Rivers Invs., 77 Fed. Cl. at 

600-04 (lack of jurisdiction). 

In the instant case, Mottahedeh has offered only general 

assurances that she complied with the procedures to obtain an ordinary 

refund under 28 U.S.C. § 1346(a)(1).  (A. 46 n.8; Br. 26, 30 n.9; see also 

A. 13 n.3.)  There is no indication that she complied with the procedures 

mandated by I.R.C. §§ 6325(b)(4) and 7426(a)(4).  Therefore, 

Mottahedeh would not be entitled to a refund even if a wrongful levy 

suit under I.R.C. § 7426(a)(1) was not her only remedy.  Accordingly, 

the District Court did not abuse its discretion in denying her motion for 

leave to amend her complaint. 
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CONCLUSION 

The judgment of the District Court dismissing this suit for lack of 

jurisdiction because it was untimely is correct and should be affirmed. 

Respectfully submitted, 
 

CAROLINE D. CIRAOLO 
  Principal Deputy Assistant Attorney General 
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STATUTORY ADDENDUM 

§ 6325.  Release of lien or discharge of property. 

  .  .  .  . 

(b) Discharge of property. — 

  .  .  .  . 

(4) Right of substitution of value. —  

(A) In general. — At the request of the owner of any 
property subject to any lien imposed by this chapter, the 
Secretary shall issue a certificate of discharge of such 
property if such owner —  

(i) deposits with the Secretary an amount of 
money equal to the value of the interest of the United 
States (as determined by the Secretary) in the 
property; or  

(ii) furnishes a bond acceptable to the Secretary 
in a like amount.  

(B) Refund of deposit with interest and release of 
bond. — The Secretary shall refund the amount so 
deposited (and shall pay interest at the overpayment rate 
under section 6621), and shall release such bond, to the 
extent that the Secretary determines that —  

(i) the unsatisfied liability giving rise to the lien 
can be satisfied from a source other than such 
property; or  

(ii) the value of the interest of the United States 
in the property is less than the Secretary’s prior 
determination of such value.  
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(C) Use of deposit, etc., if action to contest lien 
not filed. — If no action is filed under section 7426(a)(4) 
within the period prescribed therefor, the Secretary shall, 
within 60 days after the expiration of such period —  

(i) apply the amount deposited, or collect on such 
bond, to the extent necessary to satisfy the unsatisfied 
liability secured by the lien; and  

(ii) refund (with interest as described in 
subparagraph (B)) any portion of the amount deposited 
which is not used to satisfy such liability.  

(D) Exception. — Subparagraph (A) shall not apply if 
the owner of the property is the person whose unsatisfied 
liability gave rise to the lien.  

 
§ 6532.  Periods of limitation on suits. 

.  .  .  . 

(c) Suits by persons other than taxpayers. — 

(1) General rule. — Except as provided by paragraph (2), 
no suit or proceeding under section 7426 shall be begun after the 
expiration of 9 months from the date of the levy or agreement 
giving rise to such action. 

(2) Period when claim is filed. — If a request is made for 
the return of property described in section 6343(b), the 9-month 
period prescribed in paragraph (1) shall be extended for a period of 
12 months from the date of filing of such request or for a period of 
6 months from the date of mailing by registered or certified mail 
by the Secretary to the person making such request of a notice of 
disallowance of the part of the request to which the action relates, 
whichever is shorter. 
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§ 7426.  Civil actions by persons other than taxpayers. 

(a) Actions permitted. — 

(1) Wrongful levy. — If a levy has been made on property 
or property has been sold pursuant to a levy, any person (other 
than the person against whom is assessed the tax out of which 
such levy arose) who claims an interest in or lien on such property 
and that such property was wrongfully levied upon may bring a 
civil action against the United States in a district court of the 
United States.  Such action may be brought without regard to 
whether such property has been surrendered to or sold by the 
Secretary. 

(2) Surplus proceeds. — If property has been sold 
pursuant to a levy, any person (other than the person against 
whom is assessed the tax out of which such levy arose) who claims 
an interest in or lien on such property junior to that of the United 
States and to be legally entitled to the surplus proceeds of such 
sale may bring a civil action against the United States in a district 
court of the United States. 

(3) Substituted sale proceeds. — If property has been 
sold pursuant to an agreement described in section 6325(b)(3) 
(relating to substitution of proceeds of sale), any person who 
claims to be legally entitled to all or any part of the amount held 
as a fund pursuant to such agreement may bring a civil action 
against the United States in a district court of the United States. 

(4) Substitution of value. — If a certificate of discharge is 
issued to any person under section 6325(b)(4) with respect to any 
property, such person may, within 120 days after the day on which 
such certificate is issued, bring a civil action against the United 
States in a district court of the United States for a determination 
of whether the value of the interest of the United States (if any) in 
such property is less than the value determined by the Secretary.  
No other action may be brought by such person for such a 
determination. 
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(b) Adjudication. — The district court shall have jurisdiction to 
grant only such of the following forms of relief as may be appropriate in 
the circumstances: 

(1) Injunction. — If a levy or sale would irreparably injure 
rights in property which the court determines to be superior to 
rights of the United States in such property, the court may grant 
an injunction to prohibit the enforcement of such levy or to 
prohibit such sale.  

(2) Recovery of property. — If the court determines that 
such property has been wrongfully levied upon, the court may —  

(A) order the return of specific property if the United 
States is in possession of such property;  

(B) grant a judgment for the amount of money levied 
upon; or  

(C) if such property was sold, grant a judgment for an 
amount not exceeding the greater of —  

(i) the amount received by the United States from 
the sale of such property, or  

(ii) the fair market value of such property 
immediately before the levy.  

For the purposes of subparagraph (C), if the property was declared 
purchased by the United States at a sale pursuant to section 
6335(e) (relating to manner and conditions of sale), the United 
States shall be treated as having received an amount equal to the 
minimum price determined pursuant to such section or (if larger) 
the amount received by the United States from the resale of such 
property.  

(3) Surplus proceeds. — If the court determines that the 
interest or lien of any party to an action under this section was 
transferred to the proceeds of a sale of such property, the court 
may grant a judgment in an amount equal to all or any part of the 
amount of the surplus proceeds of such sale.  
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(4) Substituted sale proceeds. — If the court determines 
that a party has an interest in or lien on the amount held as a 
fund pursuant to an agreement described in section 6325(b)(3) 
(relating to substitution of proceeds of sale), the court may grant a 
judgment in an amount equal to all or any part of the amount of 
such fund.  

(5) Substitution of value. — If the court determines that 
the Secretary’s determination of the value of the interest of the 
United States in the property for purposes of section 6325(b)(4) 
exceeds the actual value of such interest, the court shall grant a 
judgment ordering a refund of the amount deposited, and a 
release of the bond, to the extent that the aggregate of the 
amounts thereof exceeds such value determined by the court.  

(c) Validity of assessment. — For purposes of an adjudication 
under this section, the assessment of tax upon which the interest or lien 
of the United States is based shall be conclusively presumed to be valid. 

(d) Limitation on rights of action. — No action may be 
maintained against any officer or employee of the United States (or 
former officer or employee) or his personal representative with respect 
to any acts for which an action could be maintained under this section. 

(e) Substitution of United States as party. — If an action, 
which could be brought against the United States under this section, is 
improperly brought against any officer or employee of the United States 
(or former officer or employee) or his personal representative, the court 
shall order, upon such terms as are just, that the pleadings be amended 
to substitute the United States as a party for such officer or employee 
as of the time such action was commenced upon proper service of 
process on the United States. 

(f) Provision inapplicable. — The provisions of section 7422(a) 
(relating to prohibition of suit prior to filing claim for refund) shall not 
apply to actions under this section. 
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(g) Interest. — Interest shall be allowed at the overpayment rate 
established under section 6621 —  

(1) in the case of a judgment pursuant to subsection 
(b)(2)(B), from the date the Secretary receives the money 
wrongfully levied upon to the date of payment of such judgment;  

(2) in the case of a judgment pursuant to subsection 
(b)(2)(C), from the date of the sale of the property wrongfully 
levied upon to the date of payment of such judgment; and  

(3) in the case of a judgment pursuant to subsection (b)(5) 
which orders a refund of any amount, from the date the Secretary 
received such amount to the date of payment of such judgment.  

(h) Recovery of damages permitted in certain cases. —  

(1) In general. — Notwithstanding subsection (b), if, in any 
action brought under this section, there is a finding that any 
officer or employee of the Internal Revenue Service recklessly or 
intentionally, or by reason of negligence, disregarded any 
provision of this title the defendant shall be liable to the plaintiff 
in an amount equal to the lesser of $1,000,000 ($100,000 in the 
case of negligence) or the sum of —  

(A) actual, direct economic damages sustained by the 
plaintiff as a proximate result of the reckless or intentional 
or negligent disregard of any provision of this title by the 
officer or employee (reduced by any amount of such damages 
awarded under subsection (b)); and  

(B) the costs of the action.  

(2) Requirement that administrative remedies be 
exhausted; mitigation; period. — The rules of section 7433(d) 
shall apply for purposes of this subsection.  

(3) Payment authority. — Claims pursuant to this section 
shall be payable out of funds appropriated under section 1304 of 
title 31, United States Code.  
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(i) Cross reference. — 

For period of limitation, see section 6532(c).  
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