
is not necessarily true: Mere proximity will not turn a rule that speaks in

nonjurisdictional terrns into a jurisdictional hurdle." Id. at 651. In Gonzalez,

a provision that did not speak in jurisdictional terms was held not

jurisdictional, despite its presence in the same United States Code section as

provisions that spoke in jurisdictional terms.

This Court in Pollock also did not have the benefit of the Suprerne

Court's 2013 opinion in Auburn, which held that a single sentence that

contained a jurisdictional grant "if" three conditions were met - one of

which was a filing deadline - did not require that the filing deadline in the

sentence itself be treated as jurisdictional. Auburn, supra, at 825 ("Last

Term [i.e., in Gonzalez], we rejected a similar proximity-based argurnent.").

Petitioner recognizes that the statute in Auburn can be distinguished from

section 6015(e)(1)(A) in that the former does not contain the word

"jurisdiction", while the latter does. However, the Supreme Court in Auburn

acknowledged that the first two parts of the sentence involved provided

"jurisdictional requirements"; Auburn, s_u_p_ra, at 825. So, this appears to be a

distinction without a difference.

A second support for this Court's ruling in P_ollocls was stated as

follows:

We ourselves have already analyzed a very similar question
about section 6330's 30-day deadline for filing petitions to challenge
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the Commissioner's determinations on how to collect unpaid taxes. In
Boyd v. Comrnissioner, 124 T.C. 296, 303 (2005), affd. 451 F.3d 8
(l" Cir. 2006), we affirrned our decision in Jones v. Commissioner,
T.C. Memo. 2003-29, holding that section 6330(d)(1) is a
jurisdictional deadline that can't be extended. And that section has
language quite sirnilar to section 6015(e)(1)(A) 's:

Sec. 6330(d). Proceeding After Hearing. --

(1) Judicial review of deterrnination. -- The person rnay, within
30 days of a determination under this section, appeal such
determination to the Tax Court (and the Tax Court shall have
jurisdiction with respect to such matter). [Emphasis added.]
[132 T.C. at 31 (emphasis in original)]

Petitioner agrees that sections 6330(d)(1) and 6015(e)(1)(A) use very

sirnilar language. They both contain a single sentence (1) describing the

subject matter of a Tax Court action and (2) providing a time for filing that

action. Sandwiched into both sentences, in a parenthetical, is an apparent

jurisdictional grant to the Tax Court. Both statutes were initially enacted in

the same legislation. It is inconceivable that, applying current Supreme

Court case law, section 6015(e)(1)(A)'s tirne period could properly be held

to be nonjurisdictional and subject to equitable tolling, while the opposite

results obtain for section 6330(d)(1)'s time period. However, this just begs

the question of whether this Court's holdings that section 6330(d)(1)'s time

period is jurisdictional and not subject to equitable tolling can be squared

with current Supreme Court case law. Clearly, they cannot be so squared

and are similarly ripe for reconsideration and overruling.
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Notably, neither in Boyd v. Commissioner, 124 T.C. 296, 303 (2005),

affd. 451 F.3d 8 (l" Cir. 2006), nor in Jones v. Cornmissioner, T.C. Merno.

2003-29, did the Tax Court discuss any post-1997 Supreme Court case

authority in coming to their holdings. Further, given the dates of those Tax

Court opinions, they do not reflect the many subsequent Supreme Court

opinions that bear directly on their holdings. Petitioner has diligently

searched all opinions of this Court on the issue of whether section

6330(d)(1)'s time period is jurisdictional or subject to equitable tolling, and

even as late as today, none has ever discussed the post-2004 Supreme Court

opinions discussed in this rnernorandum of law. Nor has any appellate court

ever ruled on the issue of whether recent Supreme Court case law requires

the period in section 6330(d)(1) be treated as jurisdictional or not.

Moreover, in Boyd, this Court merely cited Jones for its holding. For

the proposition that the time period cannot be equitably tolled, Jones cited to

United States v. Brockarnp, 519 U.S. 347 (1997) (which will be discussed in

detail below) and to prior CDP and deficiency jurisdiction opinions. As will

be discussed in the next section of this memorandum, unlike for sections

6330(d)(1) and 6015(e)(1)(A)'s tirne periods, there is good reason to think

that deficiency jurisdiction tirne periods are jurisdictional.

32



Finally, counsel for the petitioner in this case wish to inform the Court

that they are also counsel of record for the Harvard Federal Tax Clinic, for

which they recently filed an amicus memorandum of law in a case pending

in this Court before Judge Lauber, Guralnik v. Commissioner, Docket No.

4358-15L. In Guralnik, one issue is whether a day on which the Tax Court's

Clerk's Office was closed because of snow is a legal holiday under section

7503, making a CDP petition filed the day after the closure timely. The

Harvard Federal Tax Clinic has been permitted by Judge Lauber to submit

an amicus memorandum of law suggesting that the Court avoid the section

7503 ruling and simply hold that, based on current Supreme Court case law,

the time period to file a CDP petition is not jurisdictional and is subject to

equitable tolling. Substantial portions of the arguments rnade in that

memorandum have been repeated in this rnernorandum. Petitioner

recornmends that this Court coordinate its ruling herein with that of Judge

Lauber in Guralnik.

The entire balance of the P_ollock ruling on whether the section

6015(e)(1)(A) time period is jurisdictional reads as follows:

Courts also commonly distinguish statutes of limitation frorn
jurisdictional deadlines by the complexity of a statute's language.
Brockamp, 519 U.S. at 350-51. Finding that section 6511-- a statute
that on its face doesn't contain the word "jurisdiction" or other
jurisdictional terms -- did not allow for equitable tolling, the Supreme
Court stated that

33



[o]rdinarily limitations statutes use fairly simple language,
which one can often plausibly read as containing an irnplied
"equitable tolling" exception. * * * But § 6511 uses language
that is not simple. It sets forth its limitations in a highly detailed
technical manner, that, linguistically speaking, cannot easily be
read as containing implicit exceptions * * *

Id. at 350 (citation omitted). The Court also pointed out that section
6511 "sets forth explicit exceptions to its basic time lirnits," a list
which doesn't include equitable tolling. Id. at 351. The presence of
such detailed statutory rules is a sign that "Congress did not intend
courts to read other unrnentioned, open-ended, 'equitable' exceptions
into the statute that it wrote." Id. at 352.

Statutes of limitation, on the other hand, have no such
jurisdictional identifiers, and courts construe them with a presumption
that they were written against a backdrop of legal default rules and
doctrines that they can legitimately apply when the statute is silent
and the facts of a particular case warrant it. And one of these default
rules, as the Supreme Court recently clarified, is a rebuttable
presumption in favor of equitable tolling's availability in suits brought
by a private party against the Governrnent. John R. Sand & Gravel
Co., 128 S. Ct. at 755-56..

For exarnple, the Supreme Court has ruled that the limitations
period -- found at 42 U.S.C. sec. 405(g) -- for those appealing a denial
of Social Security benefits is a statute of lirnitations and courts rnay
use equitable tolling when appropriate. Bowen v. City of New York,
476 U.S. 467, 480 (1986). But the statute being construed there did
not use any jurisdictional terms, explicitly provided discretion to the
Commissioner of Social Security to extend the 60-day filing deadline,
and lacked any other indication that Congress wouldn't want courts to
apply equitable-tolling doctrine. I_d.; see Jackson v. Astrue, 506 F.3d
1349, 1353 (11* Cir. 2007).

We think that section 6015 is rnore like section 6511 or 6330 than the
statute at issue in Bowen -- as we've noted, section 6015 uses the word
"jurisdiction" and it's part of a system of detailed rules on requests for
relief and appeals frorn their denial. There are also no explicit
reservations of discretion to extend the deadline. We conclude that
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this is not a "close case," and hold instead that section 6015(e)(1)(A)
's 90-day limit is jurisdictional and therefore doesn't allow for
equitable tolling, even though such a result may be very harsh for
Pollock. [Pollock, supra, at 31-32 (footnote omitted)]

The above quotation appears to reflect what, in retrospect, appears to

be a somewhat understandable misreading of Brockamp and its

interpretation of section 6511. Brockamp will be discussed extensively in a

later section of this memorandum that solely deals with whether, if section

6015(e)(1)(A) contains a nonjurisdictional time period, current Supreme

Court and appellate case law indicates that the period is, or is not, subject to

equitable tolling.

In Brockamp, the Supreme Court, in 1997, held that, assuming the

Irwin presumption in favor of equitable tolling could apply to the section

6511 period for filing a tax refund claim with the IRS, the Irwin presumption

was rebutted because of various features of the statute. Only in more recent

years - perhaps only because of Auburn - has it become clear that the

Supreme Court requires two separate inquiries in deciding whether tolling

can be allowed: First, a court must decide whether a statute is jurisdictional,

since jurisdictional statutes can never be tolled. Second, the court must

decide how a nonjurisdictional statute fares under the Irwin presumption.

The Suprerne Court in recent years has acknowledged its often

imprecise use of the word "jurisdiction" in pre-2004 opinions. Kontrick,
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supra, at 454-455. That irnprecision is more than made evident in

Brockamp, which nowhere calls the period in section 6511 "jurisdictional";

indeed, the Brockamp opinion, like the statute it interprets, does not even

contain the words "jurisdiction" or "jurisdictional". Brockamp proceeds on

the assumption that section 651 l 's time period is not jurisdictional in the

recent sense of the word. Otherwise, the Brockarnp opinion should have

been only one sentence long: "Since section 651l's time period is

jurisdictional, and jurisdictional time periods cannot be equitably tolled,

section 651l's time period cannot be equitably tolled."

Further imprecision about section 6511's time period can be found in

the earlier, pre-Irwin, opinion in United States v. Dalm, 494 U.S. 596

(1990), where the Court addressed an issue involving equitable recoupment

in tax cases. There, the Court wrote: "For the District Court to have

jurisdiction over her suit for refund, Dalm was required to file a claim for

refund of the tax within three years of the time the gift tax return was filed or

two years of the tirne the tax was paid, whichever period expires later. See

§§ 6511(a), 7422(a)." Id. at 609. This sentence appears to declare tirnely
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filing of a tax refund claim as a jurisdictional requirement of a refund suit in

district court, yet this staternent in Dalrn was wholly ignored in Brockamp.3

After, in retrospect, not-surprisingly confusing what the issue really

was in Brockarnp, the Court in Pollock simply described the reasons why the

Irwin presumption was overcome as to what the Supreme Court there must

have considered a nonjurisdictional statute of limitations. Those reasons,

however, have nothing to do with whether the tirne period in Brockamp was

"jurisdictional" in the sense used by the Supreme Court in its most recent

opinions. And those reasons dictate nothing about whether the section

3 Perhaps the Dalm apparent holding that the section 6511 time period was
jurisdictional was ignored because it was what the Supreme Court in the
1990s began calling a "drive-by jurisdictional ruling". This passage from
Arbaugh v. Y & H Corp., 546 U.S. 500 (2006), is worth quoting:

On the subject-rnatter jurisdiction/ingredient-of-clairn-for-relief
dichotomy, this Court and others have been less than rneticulous.
"Subject matter jurisdiction in federal-question cases is sornetimes
erroneously conflated with a plaintiff's need and ability to prove the
defendant bound by the federal law asserted as the predicate for relief
-- a merits-related deterrnination." 2 J. Moore et al., Moore's Federal
Practice § 12.30[1], p. 12-36.1 (3d ed. 2005) (hereinafter Moore).
Judicial opinions, the Second Circuit incisively observed, "often
obscure the issue by stating that the court is dismissing 'for lack of
jurisdiction' when some threshold fact has not been established,
without explicitly considering whether the distnissal should be for
lack of subject matter jurisdiction or for failure to state a clairn." Da
Silva, 229 F.3d at 361. We have described such unrefined dispositions
as "drive-by jurisdictional rulings" that should be accorded " no
precedential effect" on the question whether the federal court had
authority to adjudicate the claim in suit. Steel Co., 523 U.S., at 91.
[Id. at 511.]
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6015(e)(1)(A) tirne lirnit is jurisdictional. Indeed, in 2015, in deciding that

the statute in Wong was not jurisdictional (rejecting the government contrary

argument), the Supreme Court cited rnany opinions, but not Brockamp, since

Brockamp does not address how a court decides whether a statute is

jurisdictional. Likewise, in 2013, in Auburn, Brockamp was not discussed

in Part II. of the opinion (dealing with whether the time period in the statute

was jurisdictional), but was discussed in Part III. of the opinion (dealing

with whether, even though not jurisdictional, the time period was subject to

equitable tolling).

The Pollock opinion seerns to conflate the two stages of the equitable

tolling inquiry into one stage, essentially classify any non-tollable time

period as jurisdictional. Now, after Auburn, that is clearly wrong.

The final error in Pollock is the following quotation that is part of

what underpins this Court's holding that the section 6015(e)(1)(A) time

period is jurisdictional. In the last paragraph quoted above, the Pollock

opinion observed that section 6015(e)(1)(A) is "part of a systern of detailed

rules on requests for relief and appeals from their denial. There are also no

explicit reservations of discretion to extend the deadline." P_ollock, s_up_ra, at

32. In Wong, decided by the Supreme Court in 2015 (post-Pollock), the

statute at issue was the FTCA, and the tirne periods involved were both the
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time period in which to file an administrative clairn against a federal agency

and a time period in which to file a district court suit if the agency turned the

claim down. It could just as easily be said of the statute involved in Wong

that it is "part of a system of detailed rules on requests for relief and appeals

from their denial. There are also no explicit reservations of discretion to

extend the deadline." Yet, the Supreme Court did not rnention either of

these facts as suggestive of a ruling one way or another on whether the time

periods were jurisdictional or subject to equitable tolling. In Wong, the

Court held the tirne periods not jurisdictional and subject to equitable tolling.

This is just another way that Pollock is incornpatible with current Supreme

Court case law and another reason for why Pollock should be overruled.

D. A Holding that the 90-day Period to File a Section 6015(e)
Petition is Not Jurisdictional Would Not Compel This Court
to Hold that the 90-day Period in Which to File a Deficiency
Petition Under Section 6213(a) is Not Jurisdictional.

Doubtless, this Court will be concerned about the effect of the ruling

requested by petitioner on the jurisdictional nature of the 90-day period in

which to file a petition for redetermination of a deficiency under section

6213(a). However, a ruling for the petitioner here would not necessarily

cause a sirnilar ruling that the 90-day period in section 6213(a) is not

jurisdictional.
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First, there are substantial language differences between section

6213(a) and section 6015(e)(1).

Second, there is perhaps a clear statement that Congress did not intend

for a person who has filed a late deficiency petition in the Tax Court to be

held to have lost his case on the merits because the section 6213(a) period is

treated as a statute of lirnitations defense by respondent. Section 7459(d)

provides, in relevant part:

If a petition for a redetermination of a deficiency has been filed by the
taxpayer, a decision of the Tax Court dismissing the proceeding shall
be considered as its decision that the deficiency is the arnount
determined by the Secretary. An order specifying such amount shall
be entered in the records of the Tax Court . . . unless the dismissal is
for lack ofjurisdiction.

It has long been stated, in many opinions, that if a person's case is dismissed

frorn the Tax Court for lack ofjurisdiction because of a late-filed deficiency

petition, that person can pay the tax, file a refund claim, and sue for a refund

in district court or the Court of Federal Claims to obtain de novo review of

the merits of the deficiency. See, e.g., Budlong v. Commissioner, 58 T.C.

850, 854n.2 (1972); McCormick v. Comrnissioner, 55 T.C. 138, 142 n.5

(1970). Arguably, section 7459(d) was adopted with that interpretation in

mind. A ruling that filing a deficiency petition late was not a jurisdictional

defect would mean that, if the Tax Court granted a rnotion to dismiss the

deficiency petition for failure to state a clairn upon which relief could be
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granted because of the taxpayer's late filing, then, under section 7459(d),

that would be a decision on the merits upholding the correctness of the

deficiency, and the deficiency's correctness could not later be litigated by

thereafter paying the tax, filing a refund clairn, and suing for a refund in

district court or the Court of Federal Claims. Such a holding would be

incompatible with almost 100 years of precedent in courts lower than the

Suprerne Court.4

Doubtless, Congress has relied on the 90-day period in section

6213(a) being jurisdictional in its legislating all these many years since the

Tax Court's predecessor was created in 1924. Congress explicitly did so in

enacting § 3463 of the IRS Restructuring and Reform Act of 1998, Pub. L.

105-206, which provided:

(a)In General. -- The Secretary of the Treasury or the Secretary's
delegate shall include on each notice of deficiency under section 6212
of the Internal Revenue Code of 1986 the date deterrnined by such
Secretary (or delegate) as the last day on which the taxpayer may file
a petition with the Tax Court.

(b) Later Filing Deadlines Specified on Notice of Deficiency To
Be Binding. -- Subsection (a) of section 6213(relating to restrictions

4 The absence of a provision like section 7459(d) applicable to section
6015(e)(1) or 6330(d)(1) proceedings has been specifically noted by this
Court when holding that, in contrast to deficiency cases - where the
petitioner cannot withdraw her petition; Estate of Ming v. Commissioner, 62
T.C. 519 (1974) - a petitioner can withdraw a petition under section
6015(e); Davidson v. Commissioner, 144 T.C. 273 (2015); or section
6330(d). Wagner v. Commissioner, 118 T.C. 330 (2002).

41



applicable to deficiencies; petition to Tax Court) is amended by
adding at the end the following new sentence: "Any petition filed with
the Tax Court on or before the last date specified for filing such
petition by the Secretary in the notice of deficiency shall be treated as
timely filed.".

(c) Effective Date. -- Subsection (a) and the arnendment made by
subsection (b) shall apply to notices rnailed after December 31, 1998.

In both the House and Senate initial reports on this legislation, Congress

wrote:

Present Law

Taxpayers must file a petition with the Tax Court within 90 days after
the deficiency notice is mailed (150 days if the person is outside the
United States) (sec. 6213). If the petition is not filed within that time
period, the Tax Court does not have jurisdiction to consider the
petition.

Reasons for Change

The Committee believes that taxpayers should receive assistance in
determining the time period within which they must file a petition in
the Tax Court and that taxpayers should be able to rely on the
computation of that period by the IRS.

H. Rept. 105-364 (Part 1) at 71, 1998-3 C.B. 373, 443 (emphasis added); S.

Rept. 105-174 at 90, 1998-3 C.B. 537, 626 (emphasis added). Accord H.R.

(Conf.) Rept. 105-599 at 289, 1998-3 C.B. 747, 1043-1044.

Thus, Congress has relied on section 6213(a)'s filing period being

jurisdictional in deciding to arneliorate one adverse consequence of that

status - the inability to equitably toll the period if the taxpayer files late
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because she is misled by the filing date stated by the IRS in the notice of

deficiency.

II. The 90-day Period to File a Section 6015(e) Petition in This Court
is Subject to Equitable Tolling in Appropriate Cases. This is an
Appropriate Case for Equitable Tolling.

Below is a discussion of the issue of equitable tolling in general and in

the context of this case. This discussion is intended to show the Court that

there is good grounds for holding that the time period in section 6015(e)(1)

is subject to equitable tolling, though the Court need not reach this issue

irnmediately, since this issue only may arise after this Court rules that the

time period is not jurisdictional. If the time period is not jurisdictional, then

the Court should invite respondent to file a motion to amend his answer, if

he desires, to raise the affirrnative defense that the statute of limitations in

section 6015(e)(1) was not complied with.

Petitioner will oppose the granting of any such motion, arguing

prejudice for raising the statute of lirnitations defense at that late date. The

only way to prove that petitioner was orally given misleading and incorrect

advice about the filing period frorn respondents' Appeals Officer would be

to schedule a hearing at which petitioner and the Appeals Officer would

testify about conversations amongst them before the petition was filed. By

the time any such hearing would be held, the conversations that would be the
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subject of the testimony would be about two years old, and memories may

have faded - making it impossible for the petitioner to satisfactorily prove

the defense of equitable tolling that petitioner would raise in response to

respondent pleading non-compliance with the 90-day statute of limitations.

Nevertheless, petitioner encourages this Court to also currently issue

an opinion stating that the section 6015(e)(1) time period can be equitably

tolled, at least in theory, since it is the normal practice of courts to issue joint

rulings on whether a tirne period is jurisdictional and can be equitably tolled

prior to taking evidence as to whether the facts in a case actually justify

tolling. For example, in two cases in the Ninth Circuit where plaintiffs

sought tolling of what they contended was a nonjurisdictional statute of

limitations - the 9-month period at section 6532(c) in which to bring a

wrongful levy action - the court decided both that the statute was

nonjurisdictional and was subject to equitable tolling before the court

rernanded the cases for hearings into whether the plaintiffs could prove the

alleged facts justifying tolling. Volpicelli v. United States, s_upra (where the

case was heard in the Ninth Circuit on facts alleged in papers, which facts

were not yet in evidence and had not been tested at a hearing); S_upermail

Cargo, Inc. v. United States, 68 F.3d 1204, 1205 (9* Cir. 1995) ("For

purposes of this appeal, and thus for purposes of this opinion, we assurne
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that the allegations contained in the complaint are true and view those

allegations in the light most favorable to the plaintiff.") Judicial resources

would doubtless be conserved by deciding now not only that this Court has

jurisdiction, but that equitable tolling is theoretically possible if the facts

alleged by the petitioner are proved after a hearing.

A. While the Irwin Presumption in Favor of Equitable Tolling
Does Not Apply to All Tribunals, It Would Likely Be Held
to Apply to the Tax Court, Since the Tax Court Has Large
Numbers of Individual Pro Se Petitioners.

The Auburn Court established that the Irwin presumption in favor of

equitable tolling does not apply to all tribunals. In Auburn, the Court found

the 180-day statutory deadline for Medicare providers to file for a hearing in

a Provider Reimbursement Review Board was not subject to equitable

tolling. 133 S. Ct. at 828-829. The Auburn Court noted that it generally

applied the Irwin presumption in favor of equitable tolling to filing deadlines

in Federal courts and had never before applied the Irwin presumption to an

agency's internal appeal deadline. Id. at 827. The Auburn Court

distinguished the statute at issue from the types of "remedial" statutory

schemes where the Irwin presumption has been applied, including schemes

which are "'unusually protective of claimants'" and schemes where

"'laymen, unassisted by trained lawyers, initiate the process.'" Auburn at

828 (citations omitted). Instead, the Auburn court pointed out that the
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statutory scheme in question involved "'sophisticated' institutional providers

assisted by legal counsel" that were "repeat players who elect to participate

in the Medicare system . . . ." Id. (citation omitted). The Court thus found

that the Irwin presumption did not apply to "administrative appeals of the

kind here considered." Auburn at 828-29.

It would be a mistake to interpret Auburn too broadly, as the Court did

not hold that Irwin never applied in non-Article III entities - just that Irwin

did not apply in the particular type of administrative scheme that involved

sophisticated, well-represented, repeat-playing parties who elect to

participate in the system. As Justice Sotomayor clarified in her concurrence

in Auburn,

[T]he Court's decision in this case does not establish that
equitable tolling principles are irrelevant to internal
administrative deadlines in all, or even most, contexts. The
Court is correct that our equitable tolling cases have typically
involved deadlines to bring suit in federal court. Ante, at 827.
But we have never suggested that the presumption in favor of
equitable tolling is generally inapplicable to administrative
deadlines. Cf. Henderson v. Shinseki, 562 U.S. , -, n.
4, 131 S.Ct. 1197, 1206 n. 4 (2011) (noting that the
Government did not dispute whether the statutory filing
deadline in the Article I Veterans Court was subject to equitable
tolling if the deadline was nonjurisdictional); United States v.
Brockamp, 519 U.S. 347, 350-353 (1997) (assuming without
deciding that the Irwin presumption applied to administrative
tax refund claims but finding based on statutory text, structure,
and the underlying subject matter that tolling was unavailable);
see also ante, at 827 (discussing Brockamp ). And we have
previously applied the Irwin presumption outside the context of
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filing deadlines in Article III courts. See Young v. United
States, 535 U.S. 43, 49-53 (2002) (applying the presumption to
a limitations period in bankruptcy proceedings); cf. Zipes v.
Trans World Airlines, Inc., 455 U.S. 385, 392-398 (1982)
(holding that the statutory time limit for filing charges with the
Equal Employment Opportunity Commission was "not a
jurisdictional prerequisite to suit in federal court, but a
requirement that, like a statute of limitations, is subject to
waiver, estoppel, and equitable tolling"). [Id. at 829
(Sotomayor, J., concurring)]

Post-Auburn, the Supreme Court has continued to find deadlines in

non-Article III tribunals subject to the Irwin presumption. Last year, in

Wong, the Court held that the time for filing an administrative claim with a

Federal agency was subject to the Irwin presumption. 135 S.Ct. at 1627.

The Court in Wong applied the Irwin presumption to a 2-year period in

which to file an FTCA claim with the appropriate federal agency and found

such period could be equitably tolled. Wong at 1633.

Furthermore, the considerations that caused the Auburn Court to find

Irwin inapplicable there do not apply to the Tax Court. Auburn may dictate

that the Irwin presumption does not apply in the kinds of administrative

tribunals where sophisticated, well-represented parties litigate. However,

the Tax Court is not that kind of tribunal, as a majority of taxpayers file p_ro

g section 6015(e) petitions in this Court. Unlike filing in the boards

involved in Auburn, section 6015(e) cases in the Tax Court do not typically

involve large corporations that are well-represented by counsel. Special
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Trial Judge Panuthos was quoted last year as stating that over 72% of Tax

Court petitioners in pending cases were pro se. David van den Berg, "ABA

Meeting: Low-Income Clinic Representation Levels Constant", Tax Notes

Today, 2015 TNT 91-13 (May 12, 2015). The Tax Court has substantially

more pro se litigants than the Federal district courts, where pro se plaintiffs

accounted for only 10.3% of the non-prisoner civil filings for the fiscal year

ending September, 30 2014. See United States Courts, Table C-13 -U.S.

District Courts -Civil Judicial Business (September 14, 2014), available at

http://www.uscourts.gov/statistics/table/c-13/judicial-business/2014/09/30.

Given that a majority of section 6015(e) case litigants are pro se, the

facts which supported the inapplicability of Irwin in Auburn do not apply in

the present case. Thus, nothing precludes applying the Irwin presumption in

favor of equitable tolling to the time deadline contained in section

6015(e)(1).

B. Section 6015(e)(1)'s Time Period is More Like the Time
Periods Involved in Holland and Volpicelli Than the Time
Period Involved in Brockamp.

In United States v. Brockamp, supra, in 1997, the Supreme Court

faced the issue of whether the 3-year time limit for filing an administrative

tax refund claim in section 6511 was subject to equitable tolling. Without

discussing whether the time period was jurisdictional, the Court held that,
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even if the Irwin presumption applied to this time period, a combination of

factors rebutted any presumption that equitable tolling could apply: (1) the

time limits were set forth in an "unusually emphatic form," (2) the statute set

forth the limitations in a "highly detailed technical manner," which could not

be read as containing an implicit equitable tolling exception, and which

reiterated the limitations period in multiple subsections, (3) the statute

specified numerous exceptions to the filing deadline, and equitable tolling

was not among such exceptions, (4) the granting of equitable tolling would

require tolling substantive limitations on the amount of recovery, for which

there was no direct precedent, and (5) granting equitable tolling could create

serious administrative problems by forcing the IRS to respond to large

numbers of late claims. Brockamp, at 350-353.

More recently in Holland v. Florida, 560 U.S. 631 (2010) - a case

decided after this Court's Pollock opinion - the Supreme Court revisited

Brockamp in addressing whether the 1-year statute of limitations for asking

a federal district court to engage in habeas corpus review of a state death

penalty conviction was subject to equitable tolling. Holland at 634. In

distinguishing the statute at issue from section 6511 involved in Brockamp,

the Court found that the presumption in favor of equitable tolling was not

rebutted because (1) the language of the limitations provision ("[a] 1-year
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period of limitation shall apply to an application for writ of habeas corpus")

was not unusually emphatic, (2) the statute did not "reiterate" its time

limitation, (3) the one exception the statute enunciated (tolling during state

collateral review proceedings) was a necessary procedural measure to

account for exhaustion of state remedies and so did not preclude equitable

tolling, (4) the application of equitable tolling would not affect the substance

of a habeas petitioner's claim, (5) the subject matter at issue, habeas corpus,

pertains to an area in which equitable considerations often factor, unlike the

area of tax collection. Holland at 635, 646-647. The Court also noted that,

whereas already generous limitations periods may factor in overcoming the

Irwin presumption, see United States v. Beggerly, 524 U.S. 38, 48 (1998)

(12-year period), the limitations period of one year was not particularly long.

Holland,_at 647. Importantly, the Court also established that a statute

enacted post-Irwin, such as the particular habeas statute, was subject to a

"reinforced" Irwin presumption, since Congress was likely aware at

enactment that courts would apply the Irwin presumption when interpreting

the statute. Holland, at 646 ("The presumption's strength is yet further

reinforced by the fact that Congress enacted AEDPA after this Court decided

Irwin and therefore was likely aware that courts, when interpreting
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AEDPA's tirning provisions, would apply the presurnption.") (citation

omitted).

Further, while the Supreme Court stated in Irwin that the rebuttable

presumption in favor of equitable tolling should apply to litigation against

the government "in the same way that it is applicable to private suits"; Irwin,

supra, 498 U.S. at 95 (1990); since Irwin, the Supreme Court has clarified

that its holding in Irwin does not "demand[] a private analogue" for its

presumption to apply to suits against the government. Scarborough v.

Principi, 541 U.S. 401, 422 (2004). In Scarborough, the Court explained:

Litigation against the United States exists because Congress has
enacted legislation creating rights against the Government, often in
matters peculiar to the Government's engagement with private
persons. . . . Because many statutes that create claims for relief against
the United States or its agencies apply only to Government
defendants, Irwin's reasoning would be diminished were it instructive
only in situations with a readily identifiable private-litigation
equivalent. [Id.]

Accordingly, the fact that there is no private-litigation equivalent to section

6015(e) proceedings in Tax Court is irrelevant to the required application in

this case of the Irwin presumption in favor of equitable tolling.

Similar to the Supreme Court's approach in Holland, last year, the

Ninth Circuit, in Volpicelli v. United States, compared the 9-month

limitations period in which to file a wrongful levy suit to the Brockamp

factors in determining whether the Irwin presumption in favor of equitable
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tolling was rebutted. 777 F.3d at 1045-1046. The court found that the Irwin

presumption had not been rebutted because (1) the language of the statute

(that "no suit or proceeding . . . shall be begun after the expiration of 9

months from the date of the levy") was not unusually emphatic, (2) the

statute was not highly detailed or technical, (3) the statute contained only

one exception that extended the limitations period, rather than numerous

exceptions, (4) the limitations period had no impact on substantive recovery,

and (5) the tax-related nature of the statute was only one factor weighing

against equitable tolling, and that factor was overcome by the other factors

which weighed in favor of equitable tolling. Volpicelli at 1045-1046. The

Ninth Circuit further noted that the 9-month limitation period was "relatively

stingy" compared to the generous period of 12 years in Beggerly that the

Supreme Court found was a factor in rebutting the Irwin presumption

therein. Volpicelli, at 1046.

The Irwin presumption is not rebutted in the instant case because the

90-day limitation period of section 6015(e)(1)(A) shares more similarities

with the statutes in Holland and Volpicelli than with the statute in

Brockamp. The Irwin presumption is not rebutted because (1) the language

of section 6015(e)(1)(A) is not unusually emphatic, since it utilizes the less

directive "may" instead of the "shall" contained in the limitations periods
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involved in Brockamp, Holland, and Volpicelli, (2) the statutory language is

not "highly technical or detailed," and the statute does not reiterate the

limitations period in other procedural or substantive sections, (3) the statute

contains no exceptions to its limitations period and is therefore even further

apart from Brockamp than either Holland or Volpicelli,5 which had statutes

with one exception each, (4) the limitations period has no impact on

substantive recovery because the amount of contestable unpaid tax or refund

is not linked to the 90-day limitations period, unlike in Brockamp where the

potential recoverable refund was limited to any tax paid within the three year

limitations period, and (5) if the tax-related nature of section 6015(e)(1)(A)

is considered a factor weighing against the Irwin presumption, as in Holland

where the presence of such factor was not dispositive, the tax-related nature

should be weighed lightly as the serious administrative problems envisioned

by Brockamp are less probable in the instant case.

Although the Brockamp Court also expressed concern about the IRS

managing over 90 million refund claims annually and being overwhelmed if

the Court allowed equitable tolling of the refund claim deadline, this is in

sharp contrast to the relatively low number of section 6015(e) cases filed in

5 It is true that the recent amendment of 6015(e) adds a single bankruptcy-
related exception to the statute, but this exception applies only prospectively,
not to this case.
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this Court, and the even lower number of section 6015(e) cases this Court

dismisses for lack ofjurisdiction. While this Court does not publish regular

statistics on the number of section 6015(e)(1)(A) cases that are filed each

year, employees at the Court informed Prof. Scott Schumacher "that for the

fiscal year ending September 30, 2009, the Tax Court received 544 petitions

involving section 6015 issues, 426 of which were filed pro se". Scott

Schumacher, "Innocent Spouse, Administrative Process: Time for Reform",

Tax Notes Today, 2011 TNT 3-3 (Jan. 5, 2011), at n. 24. Assuming the

number of section 6015(e) cases filed each year has not materially changed,

then a good guess is that, annually, no more than 10% of such cases (i.e., 54)

are dismissed for lack ofjurisdiction. Section 6015(e) cases can be

dismissed for lack ofjurisdiction either on the ground (1) that no notice of

determination was ever issued after a Form 8857 was filed and considered

(or filing of the Tax Court petition is premature, since 6 months have not yet

elapsed since the Form 8857 was filed), or (2) because the 90-day filing

period in section 6015(e) (1)(A) expired before the Tax Court petition was

filed. If half of the estimated dismissals were for missing the 90-day period,

that would be 27 dismissals. Petitioners alleging extraordinary facts

justifying equitable tolling of the 90-day period would likely be a small

subset of those 27 petitions, and would hardly overwhelm this Court, since
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this Court already spends careful time looking into the circumstances of

every case where a petition is alleged to have been filed untimely.

Additionally, the short deadline of 90 days in section 6015(e)(1)(A)

weighs in favor of applying the Irwin presumption. In stark contrast to the

12-year period which the Supreme Court found to factor against the Irwin

presumption in Beggerly, the limitations period of 90 days is far less than

thel-year limitations period and 9-months limitations period in Holland and

Volipcelli, respectively.

Furthermore, pursuant to Holland, the Irwin presumption in favor of

equitable tolling for the section 6015(e)(1)(A) period is "reinforced" because

that section was enacted more than 7 years after the 1990 Irwin decision.

Holland, at 646. Therefore, Congress is presumed to have drafted section

6015(e)(1)(A) with the knowledge that courts would apply the Irwin

presumption in interpreting the statute.

C. The Fact That Section 6015(e)(1) is Found in the Tax Code
Does Not Preclude Equitable Tolling.

Although the government routinely argues, since Brockamp, that there

can be no equitable tolling in the Tax Code, this argument has been

impliedly rejected by the Supreme Court in Holland and outright rejected in

two circuit courts.
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In Holland, the Court noted that the fact that the limitations period at

issue was found in an area of law familiar with equitable relief "reinforced"

the Irwin presumption, but did not state that such was a dispositive factor.

Holland at 647. Moreover, the Supreme Court did not say in Holland that

there was no Irwin presumption in a non-equitable area. Implicit in the

"reinforced" Irwin presumption for an equitable area is just a regular Irwin

presumption for an area that is not equitable. Therefore, even if the presence

of section 6015(e)(1) in the Tax Code does not reinforce the Irwin

presumption, it does not abolish the presumption, either.

Furthermore, two circuits directly addressing whether Brockamp

precludes the application of the Irwin presumption to any statute in the Tax

Code have answered this question in the negative:

In Flight Attendants Against UAL Offset v. Commissioner, 165 F.3d

572 (7th Cir. 1999) (involving the time period to file a section 7476

declaratory judgment petition in the Tax Court), Judge Posner, in dicta,

contended that the government was incorrectly asking him to broaden the

narrow, statute-specific conclusion reached by Brockamp to exclude all time

periods in the Tax Code from equitable tolling. Flight Attendants at 577.

However, Judge Posner stated that Brockamp was not so broadly written,

and instead, he interpreted Brockamp as based upon specific emphatic
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statutory language in section 6511 and the potential administrative

complexities that would result from equitable tolling of that particular statute

of limitations. Flight Attendants at 577.

Similarly, in Volpicelli, the Ninth Circuit explicitly (i.e., not in dicta)

rejected the government's argument that there is no equitable tolling in the

Tax Code:

The government urges us to place overriding weight on
one similarity that § 6511 and § 6532(c) do share: Both are
found in the tax code. The government contends this shared
feature is significant because the Brockamp Court observed, in
the course of explaining why Congress did not intend to allow
equitable exceptions to § 651l's filing deadline, that "[t]ax law,
after all, is not normally characterized by case-specific
exceptions reflecting individualized equities." 519 U.S. at 352.
The Court may in time decide that Congress did not intend
equitable tolling to be available with respect to any tax-related
statute of limitations. But that's not what the Court held in
Brockamp. It instead engaged in a statute-specific analysis of
the factors that indicated Congress did not want equitable
tolling to be available under § 6511. The Court later made clear
in Holland that the "'underlying subject matter'" of § 6511-
tax law-was only one of those factors. 560 U.S. at 646, 130
S.Ct. 2549 (quoting Brockamp, 519 U.S. at 352). As we have
explained, the other factors on which the Court relied are not a
close enough fit with § 6532(c) to render Brockamp controlling
here. [777 F.3d at 1046]

Further, B_rockam_p was wrong to say, in 1997, that tax law was not an

equitable area. The Court in B_roclsamp failed to focus on the sub-area of tax

law that it said was involved in that case, "tax collection". Brockamp, 519

U.S. at 352. There had long been a significant number of equitable
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determinations in tax collection (as opposed to tax computation). For

exarnple, there was, by 1997:

1. equitable recoupment; see Stone v. White, 301 U.S. 532 (1937);

Bull v. United States, 295 U.S. 247 (1935);

2. an equitable exception to the section 7421 anti-injunction act;

Enochs v. Williams Packing & Navigation Co., 370 U.S. 1 (1962);

3. the right of district courts to "exercise a degree of equitable

discretion in section 7403 [tax lien foreclosure] proceedings";

United States v. Rodgers, 461 U.S. 677, 709 (1983);

4. the right of the government, under section 6901(a), to assess and

collect "liability, at law or in equity, of a transferee ofproperty";

s e, gg., United States v. Bess, 357 U.S. 51 (1958) (a suit in

equity);

5. an innocent spouse provision, adopted in 1971, where the statute

directed relief from liability if a number of conditions were met,

including that "taking into account all . . . facts and circumstances,

it is inequitable to hold the other spouse liable for the deficiency in

tax"; former section 6013(e)(1)(C), as originally adopted by § 1,

Pub. L. 91-679;
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6. an estimated tax penalty containing a provision for a waiver "with

respect to any underpayment to the extent the Secretary determines

that by reason of casualty, disaster, or other unusual circumstance

the imposition of such addition to tax would be against equity and

good conscience"; section 6654(e)(3)(A); see Tax Court opinions

granting the waiver in equitable cases of serious illness (AIDS)

and/or mental disability in Meyer v. Commissioner, T.C. Memo.

2003-12; Shaffer v. Commissioner, T.C. Memo.1994-618; and

Carnahan v. Commissioner, T.C. Memo. 1994-163; and

7. section 6404(e), which allowed the IRS to abate interest

attributable to an error or delay of an IRS officer or employee in

performing a ministerial or managerial act. When enacting this

provision, Congress said it did "not intend that this provision be

used routinely to avoid payment of interest." S. Rept. 99-313 at

208, 1986-3 (Vol. 3) C.B. 1, 208. Rather, Congress intended the

section to be used in instances in which an error or delay in

performing a ministerial act resulted in the imposition of interest,

and the failure to abate the interest "would be widely perceived as

grossly unfair;" id. -- i.e., where it would be perceived as

inequitable.
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Even more importantly, in the year after Brockamp, Congress enacted

four provisions in the IRS Restructuring and Reform Act of 1998 that

brought tens of thousands of new equitable determinations to tax collection:

1. Congress partially legislatively overrode Brockamp by enacting

section 6511(h) providing for tolling of the section 6511 refund

clairn periods in cases where the taxpayer could demonstrate

financial disability. § 3202, Pub. L. 105-206.

2. Paired with the enactment of section 6511(h), Congress repealed

the prior innocent spouse provision and replaced it with a new

section 6015 providing expanded relief, including at subsection (f),

relief from underpayments or understatements merely on the

taxpayer's showing that it would be inequitable not to provide

relief. § 3201, Pub. L. 105-206.

3. Congress enacted new standards and procedures for offers-in-

compromise ("OICs") under section 7122 by which taxpayers and

the IRS may compromise assessed tax liabilities with finality. §

3462, Pub. L. 105-206. Language in the Conference Committee

Report encouraged the IRS to consider "factors such as equity,

hardship and public policy where a compromise of an individual

taxpayer's income tax liability would promote effective tax
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administration". H.R. (Conf.) Rept. 105-599 at 289, 1998-3 C.B.

at 1043. Even beyond evaluating these "effective tax

administration" OICs for equity, the IRS' evaluation of the much

more common "doubt as to collectability" OICs is "characterized

by case-specific [considerations] reflecting individualized

equities". Brockamp at 352.

4. Congress enacted CDP; § 3401(b), Pub. L. 105-206; which allows

the taxpayer to raise before Appeals both "appropriate spousal

defenses"; section 6330(c)(2)(A)(i); - i.e., section 6015 relief- and

OICs; section 6330(c)(2)(A)(iii); both of which may involve

equitable determinations. CDP also requires the Appeals Officer

to consider, in all cases, "whether any proposed collection action

balances the need for the efficient collection of taxes with the

legitimate concern of the person that any collection action be no

more intrusive than necessary." Section 6330(c)(3)(C). The

balancing test is essentially an equitable determination.

Indeed, the many equitable determinations added by Congress in 1998

bothered a prorninent tax professor, who wrote, complainingly:

Congress made the wrong choice in creating these grounds [for
equitable relief in innocent spouse, CDP, and OICs]. It forgot that
costs as well as benefits must be considered. As said, the benefits
were expected to be and apparently have been, for the rare cases. In
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securing those rare benefits, there were costs in many more cases:
expended administrative resources that could have been applied to
much greater effect elsewhere in the tax system. In short, the game
was not worth the candle. At a time when the IRS is otherwise
squeezed for resources, it is unwise, on balance, to expend its
available resources on these residual, equitable categories.

Steve Johnson, "Symposium: Tax Compliance: Should Congress Reform the

1998 Reform Act: The 1998 Act and the Resources Link Between Tax

Compliance and Tax Simplification", 51 Kan. L. Rev. 1013, 1059 (2003).

While petitioner does not share Professor Johnson's concern, petitioner

certainly does agree with him that CDP is one of the new areas of the Tax

Code in which "equity finds a comfortable home". Holland at 647.

As noted above, the Supreme Court has said that the Irwin

presumption is "reinforced" when an area containing the time deadline is

equitable. Holland at 646 (habeas corpus). Accord Young v. United States,

535 U.S. 34, 50 (2002) (Young was a case in which the IRS argued for

equitable tolling in the face of a statutory scheme that appeared to frustrate

its collection efforts when taxpayers filed multiple bankruptcy petitions; the

Court found that the Irwin presumption "is doubly true when [Congress] is

enacting lirnitations periods to be applied by bankruptcy courts, which are

courts of equity"). In fact, that should be the situation here, as this Court has

already recognized that section 6015 relief is clearly an equitable area of the

Tax Code (perhaps unlike some other areas). Hall v. Commissioner, 135
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T.C. 374, 380 (2010) (holding invalid a regulation setting a 2-year time limit

for requesting relief under section 6015(f); "Specifying a period not

provided in the statute overrides all the other potential causes of inequity and

is fundamentally inconsistent with the language and purpose of the

statute."). See also, Id. at 383-387 and n.5 (Wells, J. concurring) ("I believe

that the regulation, which provides no exceptions to the 2-year period for

extraordinary circumstances, is contrary to the concept of 'equitable

tolling'."; "Even if the period of lirnitations in sec. 1.6015-5(b)(1), Income

Tax Regs., is valid, I believe that such a period of limitations would be

subject to the 'doctrine' of equitable tolling. In that regard, the 'doctrine' of

equitable tolling may apply if the litigant can prove that (1) the litigant has

been pursuing the litigant's rights diligently, and (2) that some extraordinary

circumstance stood in the litigant's way and prevented timely filing. The

facts before us include a statement that petitioner was advised by respondent

that she still had two years to make her claim.") Thus, far from Brockamp's

dictating no tolling anywhere in the Tax Code, since innocent spouse relief

is an equitable area within the Tax Code, a time period within section 6015

(like the 90-day filing period here involved) should get a further reinforced

Irwin presumption beyond the reinforced presumption that already should
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apply because section 6015(e)(1)'s time limit was enacted after the Supreme

Court issued Irwin.

D. The Defendant Having Misled the Plaintiff as to a Filing
Date is Ordinarily Considered a Ground for a Court to
Impose Equitable Tolling.

In Mannella v. Commissioner, 631 F.3d 115 (3d Cir. 2011), although

the court held that the regulation challenged in IIall, supra, was valid, the

court remanded the case to the Tax Court with instructions to determine if

the doctrine of equitable tolling should apply to the 2-year period set out in

the regulation. In doing so, the Third Circuit made the common observation

that "[t]here may be equitable tolling (1) where the defendant has actively

misled the plaintiff respecting the plaintiff's cause of action; (2) where the

plaintiff in sorne extraordinary way has been prevented from asserting his or

her rights; or (3) where the plaintiff has timely asserted his or her rights

mistakenly in the wrong forum." Idd. at 125 (internal quotation marks and

citation omitted).

In Glus v. Brooklyn, 359 U.S. 231 (1959), the Supreme Court held

that a defendant could be estopped from arguing that the plaintiff had

brought his Federal Employers' Liability Act claim late under the statute of

limitations if the plaintiff could prove at a hearing that, as he alleged, the

defendant or his employees misled the plaintiff into the late filing. Calling
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the doctrine of estoppel it applied in this case "older than the country itself";

id. at 234; the Court wrote:

To decide the case we need look no further than the maxim that
no man may take advantage of his own wrong. Deeply rooted in our
jurisprudence, this principle has been applied in many diverse classes
of cases by both law and equity courts and has frequently been
employed to bar inequitable reliance on statutes of lirnitations. In
Schroeder v. Young, 161 U.S. 334, this Court allowed a debtor to
redeern property sold to satisfy a judgrnent, after the statutory tirne for
redemption had expired although the statute granting the right to
redeem also limited that right as to time. The Court held that the
purchasers could not rely on the limitation because one of them had
told the debtor "that he would not be pushed, that the statutory time to
redeem would not be insisted upon, and [the debtor] believed and
relied upon such assurance." The Court pointed out that in "such
circumstances the courts have held with great unanimity that the
purchaser is estopped to insist upon the statutory period,
notwithstanding the assurances were not in writing and were made
without consideration, upon the ground that the debtor was lulled into
a false security." 161 U.S., at 344. [Idd. at 232-233 (footnotes
omitted)].

In Miller v. United States, 500 F.2d 1007 (2d Cir. 1974) - decided by

the court to which this case is appealable - the taxpayers signed a waiver of

formal notification of claim disallowance under section 6532(a)(3), which

triggered the start of a 2-year period in which they could bring suit on their

tax refund claim. Before they had filed suit, the IRS (erroneously) later sent

them a formal notification of claim disallowance, which, under section

6532(a)(1), started its own 2-year period running. The notification stated

that the taxpayers had 2 years from the date of the notice in which to file.
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The taxpayer brought suit within 2 year of the date of the notice, but more

than 2 years after they signed the waiver of notification of clairn

disallowance. The Second Circuit cited, among other things, the doctrine of

estoppel in holding that the taxpayers' suit was timely.

These opinions establish that, if the petitioner can make out a case that

either the notice of determination itself (thorough bad drafting) or an IRS

employee (through oral statements) rnisled her into filing her section 6015(e)

action one day late, then the doctrine of equitable tolling should apply to

make her filing timely.

CONCLUSION

This Court should reconsider its dismissal of this case for lack of

jurisdiction and rule, instead, that section 6015(e)(1)'s tirne limit is not

jurisdictional, but a statute of limitations subject to equitable tolling under

the right facts. Thereafter, this Court should invite respondent, if he

chooses, to file a motion to raise a statute of limitations defense in an

amended pleading. If respondent should seek to raise the statute of

limitations as an affirmative defense, then the taxpayer intends to oppose

that motion on the grounds of prejudice. If the motion for leave to amend is

granted, then the taxpayer will seek to file a reply raising the issue of

equitable tolling as a defense to the statute of limitations, and a hearing
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should be scheduled to take evidence on facts going to the issue of whether

the taxpayer was misled by respondent into filing late.
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