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UNITED STATES TAX COURT

LINDA JEAN MATUSZAK, )
)

Petitioner, )
v. ) Docket No. 471-15

)
COMMISSIONER OF INTERNAL REVENUE, )

)
Respondent. )

MEMORANDUM OF LAW IN SUPPORT OF PETITIONER'S
MOTION TO VACATE ORDER OF DISMISSAL FOR LACK OF

JURISDICTION

SUMMARYOFARGUMENT

In 2004, the Suprerne Court began narrowing its definition of what is

"jurisdictional" to usually include only statutory prescriptions delineating

the classes of cases (subject-matter jurisdiction) and the persons (personal

jurisdiction) falling within a court's adjudicatory authority. In a series of

opinions issued between 2004 and 2015, the Suprerne Court has made clear

its current position: that time periods in which to file in court are only rarely

jurisdictional.
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In 2009, in the midst of the Suprerne Court's change of view, this

Court held that the 90-day period in section 6015(e)¹ in which to file a Tax

Court petition was jurisdictional and not subject to equitable tolling. Pollock

v. Commissioner, 132 T.C. 21 (2009). Pollock's reasoning has been

completely undermined by subsequent Supreme Court opinions, such that it

is clear now that under the current opinions (which the Suprerne Court has

held apply retroactively), that time period is both not jurisdictional and is

subject to equitable tolling. No appellate court has ever ruled one way or the

other on whether the 90-day time period is jurisdictional or subject to

equitable tolling.2

' Unless otherwise indicated, all section references are to the Internal
Revenue Code.
2 During the briefmg phase, the DOJ conceded the Eleventh Circuit appeal
of Pollock after it unexpectedly dropped pursuing the taxpayer for the
disputed liabilities. See United States v. Pollock, 105 A.F.T.R.2d 303 (S.D.
Fla. 2009). The issue was also presented in Gormeley v. Commissioner,
T.C. Memo. 2009-252, which was appealed to the Third Circuit, but the DOJ
abandoned defending that appeal after the Tax Court, in a related
proceeding, ruled that the IRS had never issued a valid notice of deficiency
to the taxpayer on which the assessment sought to be collected had been
based. See Gormeley v. Commissioner, Tax Court Docket No. 29079-09
(order of dismissal for lack ofjurisdiction, dated March 16, 2010). In
another case, the issue of whether the time period was jurisdictional and/or
subject to equitable tolling was presented to the Fifth Circuit, but the court
avoided ruling on the issue when it held that the notice of determination was
not initially sent to the taxpayer's last known address, so the suit was timely.
Terrell v. Commissioner, 625 F.3d 254, 258 n.1 (5th Cir. 2010).
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Further, petitioner's allegations in this case - that an IRS ernployee

misled her as to the filing date, causing her to miss the filing date by one day

- if proved, should give rise to a holding that the time period to file in this

case was extended one day by the doctrine of equitable tolling. Thus, her

filing was timely.

ARGUMENT

I. The 90-day Period to File a Section 6015(e) Petition in This Court
is a Nonjurisdeitional Statute of Limitations.

A. Under Current Supreme Court Case Law, Filing Deadlines
Are Now Only Rarely Jurisdictional.

In Irwin v. Dept. of Veterans Affairs, 498 U.S. 89 (1990), the

Supreme Court noted that it had not been entirely consistent in its holdings

about whether time lirnits to sue the federal government in court were

subject to exceptions for equitable tolling. So, in Irwin, the Court laid down

a new rebuttable presumption that equitable tolling should apply:

A waiver of sovereign immunity "'cannot be implied but must
be unequivocally expressed.'" United States v. Mitchell, 445 U.S.
535,538 (1980) (quoting United States v. King, 395 U.S. 1, 4 (1969)).
Once Congress has rnade such a waiver, we think that making the rule
of equitable tolling applicable to suits against the Governrnent, in the
sarne way that it is applicable to private suits, amounts to little, if any,
broadening of the congressional waiver. Such a principle is likely to
be a realistic assessment of legislative intent as well as a practically
useful principle of interpretation. We therefore hold that the same
rebuttable presumption of equitable tolling applicable to suits against
private defendants should also apply to suits against the United States.
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Congress, of course, may provide otherwise if it wishes to do so. [Id.,
at 95-96]

The next major developrnent after Irwin came in 2004, when the

Supreme Court observed that it and other courts had been too careless in

using the word "jurisdictional" to apply to pretty much any mandatory

provision of a law or rule in court cases - especially rules providing time

deadlines.

Courts, including this Court, it is true, have been less than
meticulous in this regard; they have more than occasionally used the
term "jurisdictional" to describe emphatic time prescriptions in rules
of court. "Jurisdiction," the Court has aptly observed, "is a word of
many, too many, meanings." Steel Co. v. Citizens for Better
Environment, 523 U.S. 83, 90 (1998) (internal quotation marks
omitted). For example, we have described Federal Rule of Civil
Procedure 6(b), on time enlargernent, and correspondingly, Federal
Rule of Criminal Procedure 45(b), on extending tirne, as "mandatory
and jurisdictional." United States v. Robinson, 361 U.S. 220, 228-229
(1960). But see Carlisle v. United States, 517 U.S. 416, 419-433
(1996) (holding that, over the prosecutor's objection, a court may not
grant a postverdict motion for a judgment of acquittal filed one day
outside the time limit allowed by Fed. Rule Crim. Proc. 29(c); this
Court did not characterize the Rule as "jurisdictional"); Taylor v.
Freeland & Kronz, 503 U.S. 638, 642-646 (1992) (similar ruling
regarding Fed. Rule Bkrtcy. Proc. 4003(b)). "[C]lassify[ing] time
prescriptions, even rigid ones, under the heading 'subject matter
jurisdiction'" can be confounding. Carlisle, 517 U.S. at 434 (Ginsburg,
J., concurring). Clarity would be facilitated if courts and litigants used
the label "jurisdictional" not for claim-processing rules, but only for
prescriptions delineating the classes of cases (subject-matter
jurisdiction) and the persons (personal jurisdiction) falling within a
court's adjudicatory authority. [Kontrick v. Ryan, 540 U.S. 443, 454-
455 (2004)]
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Kontrick held nonjurisdictional a bankruptcy rule that provided a time limit

in which a creditor could make a clairn arguing against the debtor's

discharge on account of the debtor's allegedly having engaged in fraudulent

transfers. In reaching its holding that the bankruptcy rule was a

nonjurisdictional claims processing rule, the Court noted that only Congress

could establish the jurisdictional requirements of a bankruptcy suit or a

district court suit, and that neither bankruptcy rules nor the Federal Rules of

Civil Procedure ("FRCP") can create or withdraw jurisdiction. Id. at 453-

454. This latter holding demonstrates that unless section 6015(e)(1) itself

makes the filing deadline jurisdictional, Tax Court Rules 13(c) and 320(b)

cannot make that deadline jurisdictional. Rule 13(c) states, in relevant part:

"Timely Petition Required: In all cases, the jurisdiction of the Court also

depends on the timely filing of a petition. . . . [W]ith respect to

determination of relief from joint and liability (sic) actions, see Code section

6015(e) . . . ." Rule 320(b) states: "Jurisdiction: The Court shall have

jurisdiction of an action for determination of relief from joint and several

liability on a joint return under this Title when the conditions of Code

section 6015(e) have been satisfied."

Up until recently, there had been a little confusion over whether there

are really two inquiries involved in deciding whether a time period is subject
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to equitable tolling. In Sebelius v. Auburn Regional Medical Center, 133 S.

Ct. 817 (2013), the Court made clear that there are indeed two inquiries:

First, a court must ask whether a time period is jurisdictional; if

jurisdictional, it can never be tolled. Second, the Irwin presumption in favor

of equitable tolling applies, if at all, only to nonjurisdictional time periods.

In its rnost recent opinion on whether a filing deadline is jurisdictional

or subject to equitable tolling, United States v. Wong, 135 S. Ct. 1625

(2015), the Court surnmarized its current case law on jurisdiction as follows:

[T]he Government rnust clear a high bar to establish that a
statute of lirnitations is jurisdictional. In recent years, we have
repeatedly held that procedural rules, including tirne bars, cabin a
court's power only if Congress has "clearly state[d]" as much.
Sebelius v. Auburn Regional Medical Center, 568 U.S. , , 133
S. Ct. 817, 824 (2013) (quoting Arbaugh v. Y & H Corp., 546 U.S.
500, 515 (2006); see Gonzalez [v. Thaler], 565 U.S., at - , 132
S. Ct. 641 [(2012)]. "[A]bsent such a clear staternent, . . . 'courts
should treat the restriction as nonjurisdictional.'" Auburn Regional.
568 U.S., at - , 133 S. Ct. 817, 824 (quoting Arbaugh, 546 U.S.,
at 516). That does not mean "Congress must incant magic words."
Auburn Regional. 568 U.S., at , 133 S. Ct. 817, 824. But
traditional tools of statutory construction must plainly show that
Congress imbued a procedural bar with jurisdictional consequences.

And in applying that clear statement rule, we have made plain
that rnost tirne bars are nonjurisdictional. See, e.g., it, at ___, 133 S.
Ct. 817, 825 (noting the rarity ofjurisdictional time limits). Time and
again, we have described filing deadlines as "quintessential clairn-
processing rules," which "seek to prornote the orderly progress of
litigation," but do not deprive a court of authority to hear a case.
Henderson v. Shinseki, 562 U.S. 428, 435 (2011); see Auburn
Regional. 568 U.S., at , 133 S. Ct. 817, 825; Scarborough v.
Principi, 541 U.S. 401, 413 (2004). That is so, contrary to the
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dissent's suggestion, see post, at , - , 191 L. Ed. 2d, at 551,
554-555, even when the tirne lirnit is important (most are) and even
when it is framed in rnandatory terms (again, rnost are); indeed, that is
so "however emphatic[ally]" expressed those terms may be.
Henderson, 562 U.S., at 439 (quoting Union Pacific R. Co. v.
Locornotive Engineers, 558 U.S. 67, 81 (2009). Congress must do
something special, beyond setting an exception-free deadline, to tag a
statute of limitations as jurisdictional and so prohibit a court from
tolling it. [Id. at 1632]

In Wong, the Court wrote: "This Court has often explained that

Congress's separation of a filing deadline frorn a jurisdictional grant

indicates that the time bar is not jurisdictional." Id. at 1633 (citations

omitted). "The converse, however, is not necessarily true: Mere proximity

will not turn a rule that speaks in nonjurisdictional terrns into a jurisdictional

hurdle." Gonzalez v. Thaler, 132 S. Ct. 641, 651 (2012). In Gonzalez, two

subsections and one paragraph of 28 U.S.C. § 2253 concerned the

jurisdiction of district courts in habeas review. Another paragraph within

the same section ((c)(3)) provided that "[t]he certificate of appealability

under paragraph (1) shall indicate which specific issue or issues satisfy the

showing required by paragraph (2)." The Court in Gonzalez refused to

consider the requirernent of paragraph (c)(3) jurisdictional, even though it

was adjacent to several jurisdiction-related provisions within the sarne

section of the United States Code.
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In Lippolis v. Commissioner, 143 T.C. 393 (2014), this Court relied

on the Suprerne Court's recent non-tax case law on what is jurisdictional

(including the quote above from Gonzalez) to hold that, even though the Tax

Court's whistleblower award jurisdiction was located at section 7623(b)(4),

an additional requirement related to such a suit - i.e., that the amount of

liability on which the whistle was being blown exceed $2 million - that was

contained in section 7623(b)(5) was not jurisdictional, despite its proxirnity

to the jurisdiction-granting paragraph.

Three recent opinions of the Supreme Court each have held that a time

limit to file was not jurisdictional. These opinions illustrate how the

Supreme Court applies its recent case law to particular statutes. Indeed, with

the exception of two opinions that will be discussed below, every opinion

decided by the Supreme Court since 2004, when the Court curtailed its

previous expansive view ofjurisdiction, has come down on the side of

holding the statutory tirne period involved not jurisdictional. Thus, we have

to date no examples of where the Supreme Court has found that statutory

words "clearly state[d]" Congress' intent that the norrnal rule that filing

deadlines are not jurisdictional had been overruled. This shows how rare

and hard it would be for the governrnent to demonstrate such a clear

8



statement that the filing deadline contained in section 6015(e)(1) is

jurisdictional.

Henderson v. Shinseki, 562 U.S. 428 (2011), involved a pro se veteran

who, allegedly because of his disability, late-filed his appeal in the Court of

Appeals for Veterans Claims ("Veterans Court"). The statute at issue

creating the filing deadline was located at 38 U.S.C. § 7266(a) and stated:

"In order to obtain review by the Court of Appeals for Veterans Clairns of a

final decision of the Board of Veterans' Appeals, a person adversely affected

by such decision shall file a notice of appeal with the Court within 120 days

after the date on which notice of the decision is mailed pursuant to section

7104(e) of this title." In reaching its holding that the time period was not

jurisdictional, the Court, among other things (1) noted that a separate

statutory provision existed elsewhere that gave the Veterans Court

jurisdiction over such appeals (a provision that did not have a time lirnit in

it) and (2) distinguished authorities involving appeals from Article III

district courts to Circuit Courts of Appeals. The Supreme Court noted that

the Veterans Court was an Article I court and that Congress had constructed

a forgiving special administrative process for veterans claims - one

solicitous of veterans. Id. at 436-441. The Court also noted that veterans

could apply for benefits at any time; id. at 440 ("a veteran seeking benefits

9



need not file an initial clairn within any fixed period after the alleged onset

of disability or separation frorn service"): and wrote that "rigid jurisdictional

treatrnent" of the 120-day filing period would "clash sharply" with this and

other features of the veterans benefits review scheme. Id. at 440-441.

The Article I Veterans Court is a court of lirnited jurisdiction, like the

Tax Court. Yet, that did not stop the Supreme Court in Henderson from

holding that the time lirnit to file in such court was not jurisdictional. Thus,

the observation that the Tax Court is a court of limited jurisdiction really is

irrelevant to determining whether a filing period in the Tax Court is

jurisdictional.

Sebelius v. Auburn Regional Medical Center, 133 S. Ct. 817 (2013),

involved the 180-day time period that hospitals and other Medicare

providers had to file under 42 U.S.C. § 1395oo(a)(3) in an adrninistrative

tribunal if they had cornplaints about a Medicare interrnediary's payments to

them for services they rendered to Medicare-eligible individuals. Various

Medicare providers argued that the government had hidden from thern

certain inforrnation on how it calculated reirnbursements (inforrnation that

turned up many years after the tirne period to file had passed and which

showed that the government had made clear errors in its calculations). In

10



Auburn, subsection (a) of the statute was a single long sentence interrupted

by paragraph and subparagraph syrnbols, reading as follows:

Any provider of services which has filed a required cost report within
the time specified in regulations may obtain a hearing with respect to
such cost report by a Provider Reimbursernent Review Board
(hereinafter referred to as the "Board") which shall be established by
the Secretary in accordance with subsection (h) and (except as
provided in subsection (g)(2)) any hospital which receives payments
in arnounts cornputed under subsection (b) or (d) of section 1886 and
which has submitted such reports within such time as the Secretary
may require in order to make payment under such section rnay obtain
a hearing with respect to such payment by the Board, if--

(1) such provider--
(A)

(i) is dissatisfied with a final determination of the
organization serving as its fiscal intermediary
pursuant to section 1816 as to the amount of total
program reimbursernent due the provider for the
items and services furnished to individuals for
which payment rnay be made under this for the
period covered by such report, or
(ii) is dissatisfied with a final deterrnination of the
Secretary as to the amount of the payrnent under
subsection (b) or (d) of section 1886,

(B) has not received such final deterrnination from such
interrnediary on a timely basis after filing such report,
where such report cornplied with the rules and
regulations of the Secretary relating to such report, or
(C) has not received such final determination on a timely
basis after filing a supplernentary cost report, where such
cost report did not so comply and such supplementary
cost report did so comply,

(2) the arnount in controversy is $ 10,000 or more, and
(3) such provider files a request for a hearing within 180 days
after notice of the intermediary's final determination under
paragraph (1)(A)(i), or, with respect to appeals under paragraph
(1)(A)(ii), 180 days after notice of the Secretary's final
determination, or with respect to appeals pursuant to paragraph
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(1)(B) or (C), within 180 days after notice of such
determination would have been received if such deterrnination
had been made on a timely basis.

The Court appointed an arnicus to argue that the 180-day period was

jurisdictional, since neither party wanted to argue that position. But, the

Court then rejected the argument made by the amicus regarding the

jurisdictional nature of the 180-day period. The Court wrote:

Amicus urges that the three requirements in § 1395oo(a) are
specifications that together define the limits of the PRRB's
jurisdiction. Subsection (a)(1) specifies the claims providers may
bring to the Board, and subsection (a)(2) sets forth an amount-in-
controversy requirement. These are jurisdictional requirements,
arnicus asserts, so we should read the third specification, subsection
(a)(3)' s 180-day lirnitation, as also setting a jurisdictional
requirement.

Last Terrn, we rejected a similar proxirnity-based argument.
[133 S. Ct. at 825]

The Court pointed out that subsection (a) did not contain words sirnilar to

"shall file a notice of appeal" - words insufficient even in Henderson to

cause the time period there to be jurisdictional - but rather contained the

much rnilder words "may obtain a hearing" by the Board regarding its

reimbursernent amount if "such provider files a request for a hearing within

180 days after notice of the intermediary's final determination." I_d. at 824-

825. The Court did not think this overcame the usual rule that filing

deadlines are not jurisdictional.
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Wong is the most recent opinion involving time periods alleged to be

subject to equitable tolling. Wong involved two time periods in the Federal

Tort Claims Act ("FTCA"): the 2-year period in which to file an

administrative claim with the agency who allegedly committed the tort and

the 6-month period in which to bring a district court suit after the agency's

denial of the claim. Both such periods were located in a provision

containing very mandatory-sounding language. 28 U.S.C. § 2401(b)

provides: "[A] tort clairn against the United States shall be forever barred

unless it is presented in writing to the appropriate Federal agency within two

years after such claim accrues or unless action is begun within six months

after the date of mailing, by certified or registered mail, of notice of final

denial of the claim by the agency to which it was presented." The

government argued that both time periods were jurisdictional because of the

ernphatic language "forever barred" and because the FTCA deadline statute

words were drafted at times when Congress would likely have assumed that

the Court would interpret such language as jurisdictional. The Court,

however, found that both time periods were not jurisdictional and were

subject to equitable tolling.

The Court in Wong pointed out that "[t]he 'shall be forever barred'

formulation was a comrnonplace in federal lirnitations statutes for rnany
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decades surrounding Congress's enactrnent of the FTCA" and that the

"forever barred" language appeared in the Clayton Act, but the Court had

previously found that the Clayton Act's time period could be equitably

tolled. 135 S. Ct. at 1634-1635. The Court also declined to adopt a rule that

looked to what Congress might have thought when it enacted the words of

limitation. That is, the Court refused to apply Irwin prospectively only to

statutes written after the Court enunciated the presumption in favor of

equitable tolling. Wong at 1636-1638. The Court also pointed out that the

jurisdictional grant to district courts to hear FTCA suits was elsewhere at 28

U.S.C. § 1346(b)(1) ("district courts . . . shall have exclusive jurisdiction"

over tort claims against the United States). "Nothing conditions the

jurisdictional grant on the lirnitations periods, or otherwise links those

separate provisions." Wong at 1633.

Finally in Wong, the governrnent argued that the FTCA was designed

to fill a gap in the Tucker Act, and the Court in John R. Sand & Gravel Co.

v. United States, 552 U.S. 130 (2008), had held to be jurisdictional the 6-

year period at 28 U.S.C. § 2501 to bring suit in the Court of Federal Claims

under the Tucker Act. The governrnent argued in Wong that, with sirnilar

language in both §§ 2401(b) and 2501, the two sections should both be held

jurisdictional. The Court, however, disagreed, pointing out that its John R.
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Sand holding was not based on application of its current principles on what

is jurisdictional, but was decided purely on a stare decisis basis. The Court

in John R. Sand did not want to upset over 100 years of Supreme Court

precedent holding § 2501 jurisdictional - precedent on which Congress may

have relied in later legislating. Since the Court had never before interpreted

§ 2401(b), there were no stare decisis reasons to interpret similar language

similarly, and the Court refused to do so. Wong, at 1635-1636.

John R. Sand is one of only two Suprerne Court opinions since 2004

in which the Court found a filing period to be jurisdictional. The other was

Bowles v. Russell, 551 U.S. 205 (2007). In Bowles, the Supreme Court held

that the tirne at 28 U.S.C. § 2107(c) in which to file an appeal from a Federal

district court to a Circuit Court of Appeals was jurisdictional. As in John R.

Sand, the Court in Bowles so found, however, not as a result of applying

current principles on what language is jurisdictional, but purely on stare

decisis grounds. For approximately 100 years, the Court had held such time

period to file a notice of appeal in an Article III Circuit Court jurisdictional.

Before turning to applying this current Supreme Court case law

outside the tax area to section 6015(e)(1), it is worth noting that the Courts

of Appeals have also begun to apply such non-tax Supreme Court case law

to the Tax Code (as this Court also did recently in Lippolis).
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In Keohane v. United States, 669 F.3d 325 (D.C. Cir. 2012), a

taxpayer brought suit against the government too late under the statute, and

the district court dismissed the case for lack ofjurisdiction. Section 7433(a)

provides a civil action in district court for damages for certain unauthorized

collection actions. Under section 7433(d)(3), "an action to enforce liability

created under this section rnay be brought without regard to the amount in

controversy and may be brought only within 2 years after the date the right

of action accrued." The D.C. Circuit agreed that suit was brought too late,

but insisted on changing the basis of the distnissal as frorn lack of

jurisdiction (FRCP 12(b)(1)) to failure to state a claim upon which relief

could be granted (FRCP 12(b)(6)). The D.C. Circuit wrote: "We don't think

Section 7433(d)(3) qualifies as jurisdictional under the Supreme Court's

current tests." 699 F.3d at 330 (citations omitted).

In A.I.M. Controls v. Commissioner, 672 F.3d 390 (5th Cir. 2012),

the Fifth Circuit distinguished Henderson v. Shinseki and held that the 60-

day period under section 6226(b)(1) in which a notice partner may bring a

TEFRA partnership action in either the Tax Court, a district court, or the

Court of Federal Claims is jurisdictional and not subject to equitable tolling.

For a criticism of most of the opinion's reasoning, but alternative reasoning

on why the court still reached the correct result, see Carlton M. Smith,
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"Cracks Appear in the Code's 'Jurisdictional' Time Provisions", 137 Tax

Notes 511, 520 (Oct. 29, 2012), 2012 TNT 210-4 (Oct. 30, 2012) at Part

III.B.

Volpicelli v. United States, 777 F.3d 1042 (9th Cir. 2015), involved a

young man who claimed that while he was a rninor his property had been

wrongfully levied on by the IRS and used to pay his father's taxes. As soon

as the young man reached the age of majority, he brought suit against the

government in district court under section 7426. Section 6532(c) provides a

9-month period in which to bring a wrongful levy suit, and the young rnan's

suit had been brought about 8 years beyond that period. So, he argued that

the 9-month period was not jurisdictional and was subject to equitable

tolling. In an opinion going through many of the Supreme Court opinions

discussed in this memorandum, the Ninth Circuit recently agreed that the

time period was not jurisdictional and that the period could be equitably

tolled under the right facts. A major reason for the court's holding as to the

jurisdictional issue was that the jurisdictional grant to the district court for

wrongful levy suits was far away from the 9-month time period. 28 U.S.C. §

1346(e) provided the district court's jurisdictional grant.
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In surn, there is no reason for this Court to ignore current non-tax

Supreme Court case law on what is jurisdictional when interpreting a

provision of the Internal Revenue Code.

B. Under Current Supreme Court Case Law, the 90-day
Period to File a Section 6015(e) Petition is Not
Jurisdictional.

Applying current Suprerne Court case law outside the tax area, it is

quite clear that the 90-day period in which to file an appeal in this Court

under section 6015(e) is not jurisdictional. An analysis must first begin with

the statute and its legislative history.

As originally enacted by § 3201(a) of the IRS Restructuring and

Reforrn Act of 1998, Pub. L. 105-206, section 6015 contained the following

provision at subsubsection (e)(1)(A):

(A) In General.-- The individual may petition the Tax Court (and
the Tax Court shall have jurisdiction) to determine the appropriate
relief available to the individual under this section if the petition is
filed during the 90-day period beginning on the day on which the
Secretary mails by certified or registered rnail a notice to such
individual of the Secretary's deterrnination of relief available to the
individual. Notwithstanding the preceding sentence, an individual
may file petition at any tirne after the date which is 6 rnonths after the
date such election is filed with the Secretary and before the close of
the 90-day period.

The legislative history of this section says nothing about whether the time

period in which to file is jurisdictional. H. Rept. 105-364 (Part 1) at 60-62,
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1998-3 C.B. 373, 432-434; S. Rept. 105-174 at 56, 1998-3 C.B. 537, 592;

H.R. (Conf.) Rept. 105-599 at 249-255, 1998-3 C.B. 747, 1003-1009.

In 2000, Congress, enacted § 313(a)(3)(B), Pub. L. 106-554, which

revised section 6015(e)(1)(A) to read as follows:

(A) In general. In addition to any other remedy provided by law,
the individual may petition the Tax Court (and the Tax Court shall
have jurisdiction) to determine the appropriate relief available to
the individual under this section if such petition is filed--

(i) at any tirne after the earlier of--

(I) the date the Secretary mails, by certified or registered
rnail to the taxpayer's last known address, notice of the
Secretary's final determination of relief available to the
individual, or

(II) the date which is 6 months after the date such election
is filed with the Secretary, and

(ii) not later than the close of the 90th day after the date
described in clause (i)(I).

In the Conference Report on the legislation, the reasons for the changes are

described as follows:

Non-exclusivity ofjudicial remedies.-Some have suggested
that the IRS Restructuring Act administrative and judicial process for
innocent spouse relief was intended to be the exclusive avenue by
which relief could be sought. The bill clarifies Congressional intent
that the procedures of section 6015(e) were intended to be additional,
non-exclusive avenues by which innocent spouse relief could be
considered.

Time for filing a petition with the Tax Court.-As enacted, the
time period for seeking a redeterrnination in the Tax Court of innocent
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spouse relief begins on the date of the detenmination as opposed to the
day after the determination. This period is one day shorter than that
generally applicable to petition the Tax Court with respect to a
deficiency notice (sec. 6213) and the period during which collection
activities are prohibited and the limitations period is suspended. The
bill clarifies the computation of this period and conforms it to the
generally applicable 90-day period for petitioning the Tax Court.
Conforming amendments are made as to the period for which
collection activities are prohibited and collections lirnitations
suspended. [H.R. (Conf.) Rept. 106-1033 at 1023, 2000-3 C.B. 304,
353.]

Nothing in the report indicates that the 90-day period is jurisdictional.

In December 2006, Congress wanted to overrule the result of the

following opinions that had held, earlier in the year, that the Tax Court

lacked jurisdiction under section 6015(e)(1) to decide issues concerning the

taxpayer's entitlement to relief "requested" under subparagraph (f)

(equitable relief). Ewing v. Cornmissioner, 439 F.3d 1009 (9th Cir. 2006);

Bartrnan v. Commissioner, 446 F.3d 785 (8th Cir. 2006); and Billings v.

Comrnissioner, 127 T.C. 7 (2006). So, Congress arnended section

6015(e)(1)'s introductory language to include a jurisdictional grant to rule

on (f) relief and rnade a conforrning amendrnent to section

6015(e)(1)(A)(i)(II) that inserted "or request is rnade" after "election is

filed". Tax Relief and Healthcare Act of 2006, § 408(a) and (b)(1), Pub. L.

109-432, Div. C. When introducing S. 3523 earlier in the year, which
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eventually became this provision, Senator Feinstein did not rnention the 90-

day period. 152 Cong. Rec. S5962.

Finally, although the amendment is not applicable to this petition, in

December 2015, Congress prospectively amended section 6015(e) to add a

new paragraph (6) that coordinates bankruptcy suits with the section

6015(e)(1)(A) time period. By § 424(a), Pub. L. 114-113, Div. Q, Congress

added the new paragraph, which provides:

(6) Suspense of Running of Period for Filing Petition in Title 11
Cases.-In the case of a person who is prohibited by reason of a case
under title 11, United States Code, from filing a petition under
paragraph (1)(A) with respect to a final determination of relief under
this section, the running of the period prescribed by such paragraph
for filing such a petition with respect to such final determination shall
be suspended for the period during which the person is so prohibited
frorn filing such a petition, and for 60 days thereafter.

The legislative history of this last amendment does not term the 90-day

period "jurisdictional", but instead calls the 90 days a "period of

limitations". Joint Committee on Taxation, "Technical Explanation of the

Protecting Americans From Tax Hikes Act of2015, House Amendment #2

to the Senate Amendment to H.R. 2029 (Rules Committee Print 114-40)",

JCX-144-15 (Dec. 17, 2015) at p. 255 ("The provision adds to existing rules

a suspension of the running of a period of limitations on filing a petition as

described in section 6015(e) for a taxpayer who is prohibited from filing

such a petition under U.S.C. Title 11.").
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Now to begin the analysis of section 6015(e)(1)'s time period:

Under current Supreme Court case law, "most time bars are

nonjurisdictional" Wong, supra, at 1632. But, there are two exceptions to

this rule:

One exception is that the Supreme Court will ignore its current

"nonjurisdictional" thinking if there is a long line of Suprerne Court

precedents that have interpreted the exact provision involved in the case as

jurisdictional. See Bowles v. Russell, supra ; John R. Sand & Gravel Co. v.

United States, supra. This exception does not apply here, since, in the over

17 years since section 6015(e) was first enacted, the Supreme Court has

never interpreted the provision.

Another exception to the usual rule that time periods are not

jurisdictional is that Congress rnay override the usual by making a clear

statement indicating otherwise. However, "Congress must do something

special, beyond setting an exception-free deadline, to tag a statute of

limitations as jurisdictional and so prohibit a court frorn tolling it." Wong,

supra, at 1632.

The jurisdictional grant to this Court to hear stand-alone innocent

spouse cases appears to be set forth in section 6015(e)(1). But, this may not

be accurate. The Internal Revenue Code has a provision at section 7442,
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entitled "Jurisdiction", which provides, in relevant part: "The Tax Court and

its divisions shall have such jurisdiction as is conferred on them by this title .

. . ." Arguably, this is the jurisdictional grant, which is found far from the

time deadline in section 6015(e)(1). If section 7442 is not considered the

true jurisdictional grant for the Tax Court to hear all of its cases, then the

provision would be superfluous - a reading of a statute that is disfavored.

As indicated by the Supreme Court authorities cited above, including

Henderson, supra, at 439-440, and Wong, supra, at 1633, separation of a

tirne deadline from the jurisdictional grant is a strong indicator that the tirne

deadline is not jurisdictional. The situation presented in this case may be

analogous to that presented in Volpicelli v. United States, supra, at 1044,

where the Ninth Circuit held that the jurisdictional grant to the district courts

to hear wrongful levy suits was at 28 U.S.C. § 1346(e), whereas the tirne

period involved was at section 6532(c). However, section 7426 also appears

to give district courts jurisdiction over wrongful levy suits, since it describes

the parameters of such suits, including discussion of the "jurisdiction" of the

district courts in subsection (b). Thus, it may be rnore appropriate to hold

that the United States Code section directed to "jurisdiction" (here, section

7442) is the true jurisdictional grant for Tax Court stand-alone innocent

spouse proceedings, not the other Tax Code provision that also describes and
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sets the parameters of the suit and also uses the word "jurisdiction", section

6015(e)(1)(A).

Beyond the location of the jurisdictional grant issue, the Supreme

Court opinion rnost on point for interpreting section 6015(e)(1)(A) is

Auburn. In Auburn, a long sentence contained several jurisdictional-

sounding provisions, including one authorizing filing in an administrative

board. Another clause within the sentence contained a 180-day filing period.

The Suprerne Court found that the filing period, while adjacent to the

jurisdictional-sounding provisions in the sentence, did not clearly state the

period in jurisdictional terms, so was not jurisdictional.

A similar thing could be said about section 6015(e)(1)(A), where a

rnuch shorter sentence at rnost leaves some confusion as to whether the

filing deadline following an apparent parenthetical jurisdictional grant is

itselfjurisdictional. While one could argue that the jurisdictional

parenthetical "(and the Tax Court shall have jurisdiction)" refers both to (1)

the filing of a petition and (2) rigid compliance with the 90-day period

requirement, that is simply one possible interpretation, not a clear statement.

A feature of section 6015 relief bears similarity to the veterans benefit

scheme discussed in Henderson. In the deficiency and CDP systems, the

IRS initiates either the audit or a collection action (lien or proposed levy) on
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its own schedule and through its own notices - notices that the taxpayer

must respond to in fixed times to get court review. By contrast, taxpayers

need not ever seek section 6015 relief and may seek it at virtually any time.

The IRS does not initiate the process; the taxpayer does. For relief from

underpayrnents under section 6015(f), taxpayers rnay submit a Forrn 8857 at

any time after the taxes are assessed and before the statute of lirnitations on

collection has expired. The section 6502 statute of lirnitation is usually at

least 10 years. If a refund is sought of tax paid near the end of the

collections statute of lirnitations, the taxpayer can seek a refund of the

amount paid for a further almost two years under section 6511(a). Notice-

2011-70, 2011-2 C.B. 135. For relief from understatements under section

6015(f), this period in which the taxpayer rnay file a Forrn 8857 can also

precede assessment and start as early as the 30-day letter frorn the

Examination Division proposing audit adjustments. Reg. § 1.6015-5(b)(3)

and (5). As in Henderson, it would be odd for Congress not to be concerned

about how fast a taxpayer requests section 6015(f) relief, but to be rigid in

demanding that, once relief is denied, the 90-day period in which to file is

jurisdictional such that it cannot be excused in cases of extraordinary

circumstances. To paraphrase Henderson, sup_ra, at 441, "rigid jurisdictional
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treatrnent" of the 90-day filing period would "clash sharply" with the time-

relaxed scheme for applying for section 6015(f) relief.

The legislative history of section 6015(e)(1)(A) in its various

incarnations also does not illurninate Congress' thinking as to whether the

90-day period is jurisdictional. However, even if it did, the Suprerne Court

in Wong expressed doubt that legislative history alone could provide the

clear staternent necessary to overcorne the usual nonjurisdictional nature of

filing deadlines. Wong, supra, at 1632 ("Finally, even assuming legislative

history alone could provide a clear statement (which we doubt), none does

so here.")

In surn, under current Supreme Court case law, the 90-day period to

file a stand-alone innocent spouse petition in the Tax Court is not

jurisdictional because there is no clear staternent in the statute that the filing

deadline is jurisdictional.

Beyond possibly allowing for equitable tolling, the consequence of a

holding that the 90-day tirne period is not jurisdictional would be minirnal.

Currently, treating the time period as jurisdictional rneans that respondent,

instead of filing an answer, rnoves to dismiss the petition for lack of

jurisdiction. It also rneans that respondent currently can raise any defect

with filing period compliance at any tirne during the litigation. It also rneans
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that the Court, if it agrees with respondent, enters an order distnissing the

case for lack ofjurisdiction. That allows collection of the liability to

proceed.

By contrast, if the 90-day period were held not jurisdictional,

respondent would file an answer and, if he chose, raise non-cornpliance with

the 90-day statute of limitations as an affirmative defense. That objection

could be made, only as of right, in the answer, but could be made with leave

of the Court later. Or, respondent could raise failure to comply with the 90-

day period in a motion to dismiss for failure to state a claim upon which

relief could be granted. Either way, if the Court agreed that the 90-day

period had not been complied with (and that the facts in the case did not

justify equitable tolling), the Court would simply enter a decision upholding

the notice of deterrnination - the same thing this the Court does when it

grants a motion for summary judgment or a rnotion to disrniss the case for

failure to state a claim upon which relief could be granted. Again, that

would allow collection of the liability to proceed.

C. Tax Court Precedent Holding the 90-day Period for Filing a
Section 6015(e) Petition Jurisdictional No Longer Reflects
Current Supreme Court Case Law on What Is
Jurisdictional.

In the Court's order of distnissal in this case, the Court wrote (p. 3):
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Moreover, even if petitioner received erroneous information
concerning the 90-day period expiration date from an IRS employee
as she alleges, the erroneous legal advice cannot eliminate, by
estoppel or otherwise, the jurisdictional requirement for a timely filed
petition. See Elgart v. Commissioner, T.C. Memo. 1996-379 (and
cases cited therein).

Elgart is a deficiency jurisdiction opinion involving a late-filed petition. As

will be discussed in the following section, there is good grounds for still

thinking that the 90-day period in which to file a deficiency jurisdiction

petition under section 6213(a) is jurisdictional and not subject to equitable

tolling.

A more on point citation would have been to Pollock v.

Commissioner, 132 T.C. 21 (2009), in which this Court specifically faced an

argument that the 90-day period in section 6015(e) was not jurisdictional and

was subject to equitable tolling in light of Supreme Court case law as of the

time of that opinion. This Court in Pollock rejected those argurnents.

This Court could have relied on Pollock in its holding in the order of

dismissal in the instant case. However, as will be shown below, subsequent

Supreme Court opinions have sapped Pollock of its vitality, necessitating

that this Court revisit and overrule Pollock.

In reaching the holding that the section 6015(e) time period was

jurisdictional, Pollock first noted the words of the statute:
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The most irnportant point to notice is that the Code here
actually uses the word "jurisdiction" -- giving us "jurisdiction" if
someone files her petition within the 90-day time lirnit. Statutes
granting a court "jurisdiction" if a case is filed by a stated deadline
look more like jurisdictional time limits. Zipes. 455 U.S. at 393-94.
[Pollock, 132 T.C. at 30]

Petitioner concedes that a statute that has the word "jurisdiction" in it looks

more like a statute that also has a jurisdictional tirne lirnit in it - although

that is not what the cited passage from Zipes v. TWA, 455 U.S. 385 (1982),

deals with. Z_ipes is a case in which the Supreme Court held "that filing a

timely charge of discrimination with the EEOC is not a jurisdictional

prerequisite to suit in federal court, but a requirement that, like a statute of

limitations, is subject to waiver, estoppel, and equitable tolling." Id. at 393.

Among the cited reasons for its holding was that the statute there did not use

the word "jurisdiction" and that a separate statute granted the district courts

jurisdiction. Zipes is often cited by the Suprerne Court for the proposition

that the existence of a jurisdictional grant in a separate provision far away

from the section containing the tirne lirnit suggests that the tirne lirnit is not

jurisdictional. "This Court has often explained that Congress's separation of

a filing deadline from a jurisdictional grant indicates that the time bar is not

jurisdictional." Wong, s_upra, at 1633 (citations omitted).

Pollock did not have the benefit of the 2012 Supreme Court opinion in

Gonzalez v. Thaler, s_up_raa, where the Court wrote: "The converse, however,
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