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IN RE SMITH2

SUMMARY*

Bankruptcy

The panel affirmed the district court’s order reversing the
bankruptcy court and entering summary judgment in favor of
the IRS in a debtor’s adversary proceeding seeking a
determination that his federal income tax liabilities were
dischargeable in bankruptcy.

The panel held that the debtor’s tax liabilities were non-
dischargeable under 11 U.S.C. § 523(a)(1)(B)(i), which
exempts from discharge any debt for a tax with respect to
which a return was not filed.  The panel held that the debtor’s
late-filed Form 1040 did not represent an honest and
reasonable attempt to satisfy the requirements of the tax law,
and he therefore did not file a “return” within the meaning of
§ 523(a)(1)(B)(i).  Agreeing with other circuits, the panel
held that In re Hatton, 220 F.3d 1070 (9th Cir. 2000), which
adopted the Tax Court’s widely-accepted definition of
“return,” applied to the bankruptcy code as since amended.

COUNSEL

Robert L. Goldstein (argued), Law Offices of Robert L.
Goldstein, San Francisco, California, for Plaintiff-Appellant.

Julie C. Avetta (argued) and Ellen Page DelSole, Attorneys;
Tamara W. Ashford, Acting Assistant Attorney General; Tax

   * This summary constitutes no part of the opinion of the court.  It has
been prepared by court staff for the convenience of the reader.
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Division, Department of Justice, Washington, D.C.; for
Defendant-Appellee.

A. Lavar Taylor, Law Offices of Lavar Taylor, Santa Ana,
California, as and for Amicus Curiae.

OPINION

CHRISTEN, Circuit Judge:

Martin Smith did not file a 2001 tax form on time. 
Instead, he filed a Form 1040 seven years after it was due,
and three years after the IRS assessed a deficiency against
him.  Smith later filed for bankruptcy and sought to discharge
his 2001 tax liability.  The bankruptcy court permitted the
discharge, but the district court reversed.  Smith appeals the
district court’s ruling.

FACTUAL AND PROCEDURAL BACKGROUND

After Martin Smith failed to timely file his 2001 tax
forms, the IRS prepared a Substitute for Return or “SFR”
based on information it gathered from third parties.  In March
2006, the IRS mailed Smith a notice of deficiency.  Smith did
not challenge the notice of deficiency within the allotted 90
days and the IRS assessed a deficiency against him of
$70,662.  Three years later, in May 2009, Smith filed a Form
1040 for the year 2001 on which he wrote “original return to
replace SFR.”  On this late-filed form, Smith reported a
higher income than the one the IRS calculated in its
assessment, thereby increasing his tax liability.  The IRS
added the additional arrearage to its assessment.  Two months
after that, in July 2009, Smith submitted an offer in
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IN RE SMITH4

compromise, hoping to resolve his tax liability.  The IRS
rejected his offer.  Smith later lost his job and the IRS
allowed him to pay his tax bill in monthly installments of
$150.

After about five months, Smith declared bankruptcy and
sought to discharge his 2001 tax debt before the bankruptcy
court.  Smith and the IRS agreed that the increase in the
assessment based on Smith’s late-filed form was
dischargeable, but they disputed whether the IRS’s original
$70,662 assessment was also dischargeable.  The bankruptcy
court ruled that it was.  The district court reversed.  Smith
appeals the district court’s ruling.  We have jurisdiction under
28 U.S.C. § 158(d), and we affirm the district court’s order
entering summary judgment in favor of the IRS.

STANDARD OF REVIEW

This court reviews de novo the bankruptcy court’s
interpretation of the bankruptcy code.  In re Hatton, 220 F.3d
1057, 1059 (9th Cir. 2000).  We also review de novo a district
court’s order granting a motion for summary judgment.  Ditto
v. McCurdy, 510 F.3d 1070, 1075 (9th Cir. 2007).

DISCUSSION

The bankruptcy code exempts from discharge “any . . .
debt for a tax . . . with respect to which a return, or equivalent
report or notice, if required . . . was not filed or given.” 
11 U.S.C. § 523(a)(1)(B)(i).  In In re Hatton, we adopted the
Tax Court’s widely-accepted definition of “return.”  220 F.3d
at 1060 (internal citation omitted).  There, we stated that “[i]n
order for a document to qualify as a [tax] return: (1) it must
purport to be a return; (2) it must be executed under penalty
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of perjury; (3) it must contain sufficient data to allow
calculation of tax; and (4) it must represent an honest and
reasonable attempt to satisfy the requirements of the tax law.” 
Id. at 1060–61 (internal citation and quotation marks
omitted).

When we decided Hatton, the bankruptcy code did not
define “return,” id. at 1060, but Congress amended the
bankruptcy code in 2005 and it added a definition.  In
pertinent part, the amendment reads:

For purposes of this subsection, the term
“return” means a return that satisfies the
requirements of applicable nonbankruptcy law
(including applicable filing requirements).

11 U.S.C. § 523(a).

We have not interpreted this new definition, but both
parties and several of our sister circuits agree that Hatton’s
four-factor test still applies, see In re Ciotti, 638 F.3d 276,
280 (4th Cir. 2011); In re Justice, 817 F.3d 738, 740–41 (11th
Cir. 2016); and the Tax Court has not wavered in its
application of this common-law test in the sixteen years since
we decided Hatton.  See, e.g., Estate of Sanders v. Comm’r of
Internal Revenue, 144 T.C. 63 (2015).

The parties’ dispute centers on whether Smith’s filing met
the fourth requirement of the operative test: was his filing “an
honest and reasonable attempt to satisfy the requirements of
the tax law?”  Hatton considered this question under similar
circumstances.  The taxpayer in Hatton failed to file a tax
return and the IRS computed and assessed his tax liability by
creating an SFR.  Hatton, 220 F.3d at 1059.  Throughout the
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process, the IRS sent numerous notices to Hatton, but it
received no responses.  Id.  Hatton finally met with the IRS
more than seven years after the original return was due and
more than four years after the IRS assessed a deficiency.  Id. 
He did not dispute his liability and the IRS agreed to a $200-
a-month payment plan.  Id.  We held that Hatton’s “belated
acceptance of responsibility” was not an honest and
reasonable attempt to comply with the tax code.  Id. at 1061.

Here, Smith failed to make a tax filing until seven years
after his return was due and three years after the IRS went to
the trouble of calculating a deficiency and issuing an
assessment.  Under these circumstances, Smith’s “belated
acceptance of responsibility” was not a reasonable attempt to
comply with the tax code.  Many of our sister circuits have
held that post-assessment tax filings are not “honest and
reasonable” attempts to comply and are therefore not
“returns” at all.  See In re Justice, 817 F.3d at 746; In re
Payne, 431 F.3d 1055, 1057–60 (7th Cir. 2005); In re
Moroney, 352 F.3d 902, 907 (4th Cir. 2003); In re
Hindenlang, 164 F.3d 1029, 1034–35 (6th Cir. 1999).  But see
In re Colsen, 446 F.3d 836, 840–41 (8th Cir. 2006).  We need
not decide the close question of whether any post-assessment
filing could be “honest and reasonable” because these are not
close facts; the IRS communicated with Smith for years
before assessing a deficiency, and Smith waited several more
years before responding to the IRS or reporting his 2001
financial information.

Smith argues that Hatton’s “honest and reasonable”
inquiry requires looking only at the face of the filing, and that
Hatton’s facts are distinguishable because Hatton did not file
a tax form at all.  We disagree.  Hatton focused the “honest
and reasonable” inquiry on the honesty and reasonableness of
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the taxpayer’s conduct, not on any deficiency in the
documents’ form or content.  See Hatton, 220 F.3d at 1061
(“Hatton made every attempt to avoid paying his taxes until
the IRS left him with no other choice.”).  We hold that Hatton
applies to the bankruptcy code as amended, and that Smith’s
tax filing, made seven years late and three years after the IRS
assessed a deficiency against him, was not an “honest and
reasonable” attempt to comply with the tax code.1

AFFIRMED.

   1 The IRS argues that even if Smith’s filing was a return, the deficiency
it assessed against Smith was not a “debt for a tax . . . with respect to
which” a return was filed because Smith had not yet filed anything when
it assessed the deficiency.  We do not reach this argument because we
hold that Smith’s filing was not a return.
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United States Court of Appeals for the Ninth Circuit 
 
 

Office of the Clerk 
95 Seventh Street 

San Francisco, CA 94103 
 
 

Information Regarding Judgment and Post-Judgment Proceedings 
 
 

Judgment 
• This Court has filed and entered the attached judgment in your case. 

Fed. R. App. P. 36.  Please note the filed date on the attached 
decision because all of the dates described below run from that date, 
not from the date you receive this notice. 

 
 

Mandate (Fed. R. App. P. 41; 9th Cir. R. 41-1 & -2) 
• The mandate will issue 7 days after the expiration of the time for 

filing a petition for rehearing or 7 days from the denial of a petition 
for rehearing, unless the Court directs otherwise. To file a motion to 
stay the mandate, file it electronically via the appellate ECF system 
or, if you are a pro se litigant or an attorney with an exemption from 
using appellate ECF, file one original motion on paper. 

 
 

Petition for Panel Rehearing (Fed. R. App. P. 40; 9th Cir. R. 40-1) 
Petition for Rehearing En Banc (Fed. R. App. P. 35; 9th Cir. R. 35-1 to -3) 

 
(1) A. Purpose (Panel Rehearing): 
 • A party should seek panel rehearing only if one or more of the following 
  grounds exist: 

► A material point of fact or law was overlooked in the decision; 
► A change in the law occurred after the case was submitted which 

appears to have been overlooked by the panel; or 
► An apparent conflict with another decision of the Court was not 

addressed in the opinion. 
• Do not file a petition for panel rehearing merely to reargue the case. 

 
 

B. Purpose (Rehearing En Banc) 
• A party should seek en banc rehearing only if one or more of the following 

grounds exist: 
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► Consideration by the full Court is necessary to secure or maintain 
uniformity of the Court’s decisions; or 

► The proceeding involves a question of exceptional importance; or 
► The opinion directly conflicts with an existing opinion by another 

court of appeals or the Supreme Court and substantially affects a 
rule of national application in which there is an overriding need for 
national uniformity. 

 
 
(2) Deadlines for Filing: 

• A petition for rehearing may be filed within 14 days after entry of 
judgment. Fed. R. App. P. 40(a)(1). 

• If the United States or an agency or officer thereof is a party in a civil case, 
the time for filing a petition for rehearing is 45 days after entry of judgment.  
Fed. R. App. P. 40(a)(1). 

• If the mandate has issued, the petition for rehearing should be 
accompanied by a motion to recall the mandate. 

• See Advisory Note to 9th Cir. R. 40-1 (petitions must be received on the 
due date). 

• An order to publish a previously unpublished memorandum disposition 
extends the time to file a petition for rehearing to 14 days after the date of 
the order of publication or, in all civil cases in which the United States or an 
agency or officer thereof is a party, 45 days after the date of the order of 
publication. 9th Cir. R. 40-2. 

 
 
(3) Statement of Counsel 

• A petition should contain an introduction stating that, in counsel’s 
judgment, one or more of the situations described in the “purpose” section 
above exist. The points to be raised must be stated clearly. 

 
 
(4) Form & Number of Copies (9th Cir. R. 40-1; Fed. R. App. P. 32(c)(2)) 

• The petition shall not exceed 15 pages unless it complies with the 
alternative length limitations of 4,200 words or 390 lines of text. 

• The petition must be accompanied by a copy of the panel’s decision being 
challenged. 

• An answer, when ordered by the Court, shall comply with the same length 
limitations as the petition. 

• If a pro se litigant elects to file a form brief pursuant to Circuit Rule 28-1, a 
petition for panel rehearing or for rehearing en banc need not comply with 
Fed. R. App. P. 32. 
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• The petition or answer must be accompanied by a Certificate of Compliance 
found at Form 11, available on our website at www.ca9.uscourts.gov under 
Forms. 

• You may file a petition electronically via the appellate ECF system. No paper copies are 
required unless the Court orders otherwise. If you are a pro se litigant or an attorney 
exempted from using the appellate ECF system, file one original petition on paper. No 
additional paper copies are required unless the Court orders otherwise. 

 
 
Bill of Costs (Fed. R. App. P. 39, 9th Cir. R. 39-1) 

• The Bill of Costs must be filed within 14 days after entry of judgment. 
• See Form 10 for additional information, available on our website at 

www.ca9.uscourts.gov under Forms. 
 
 
Attorneys Fees 

• Ninth Circuit Rule 39-1 describes the content and due dates for attorneys fees 
applications. 

• All relevant forms are available on our website at www.ca9.uscourts.gov under Forms 
or by telephoning (415) 355-7806. 

 
 
Petition for a Writ of Certiorari 

• Please refer to the Rules of the United States Supreme Court at 
www.supremecourt.gov 

 
 
Counsel Listing in Published Opinions 

• Please check counsel listing on the attached decision. 
• If there are any errors in a published opinion, please send a letter in writing 

within 10 days to: 
► Thomson Reuters; 610 Opperman Drive; PO Box 64526; St. Paul, MN 55164-

0526 (Attn: Jean Green, Senior Publications Coordinator); 
► and electronically file a copy of the letter via the appellate ECF system by using 

“File Correspondence to Court,” or if you are an attorney exempted from using 
the appellate ECF system, mail the Court one copy of the letter. 
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Form 10. Bill of Costs ................................................................................................................................(Rev. 12-1-09) 
 

United States Court of Appeals for the Ninth Circuit

BILL OF COSTS

Note: If you wish to file a bill of costs, it MUST be submitted on this form and filed, with the clerk, with proof of 
service, within 14 days of the date of entry of judgment, and in accordance with 9th Circuit Rule 39-1. A 
late bill of costs must be accompanied by a motion showing good cause. Please refer to FRAP 39, 28  
U.S.C. § 1920, and 9th Circuit Rule 39-1 when preparing your bill of costs.

v. 9th Cir. No.

The Clerk is requested to tax the following costs against:

Cost Taxable  
under FRAP 39,  

28 U.S.C. § 1920, 
9th Cir. R. 39-1 

 

REQUESTED 
(Each Column Must Be Completed) 

ALLOWED 
(To Be Completed by the Clerk)

No. of  
Docs.

Pages per 
Doc.

Cost per  
Page*

TOTAL  
COST

TOTAL  
COST

Pages per 
Doc.

No. of  
Docs.

Excerpt of Record

Opening Brief

Reply Brief

$

$

$

$

$

$

$ $

Other**

Answering Brief

$ $

$

$

$

$

$

$

$

$

$

$

$ $TOTAL: TOTAL:

* Costs per page: May not exceed .10 or actual cost, whichever is less. 9th Circuit Rule 39-1. 

Cost per  
Page*

Any other requests must be accompanied by a statement explaining why the item(s) should be taxed
pursuant to 9th Circuit Rule 39-1.  Additional items without such supporting statements will not be 
considered. 

Attorneys' fees cannot be requested on this form.

** Other:

Continue to next page

This form is available as a fillable version at:  
http://cdn.ca9.uscourts.gov/datastore/uploads/forms/Form%2010%20-%20Bill%20of%20Costs.pdf.
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Form 10. Bill of Costs - Continued

I, , swear under penalty of perjury that the services for which costs are taxed 

were actually and necessarily performed, and that the requested costs were actually expended as listed. 

Signature

Date 

Name of Counsel:

Attorney for:

Date Costs are taxed in the amount of $

Clerk of Court

By: , Deputy Clerk

(To Be Completed by the Clerk)

("s/" plus attorney's name if submitted electronically)
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