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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 
 

Civil No. 10-244 
Judge Susan G. Braden 

 
BASR PARTNERSHIP, by and through  

WILLIAM F. PETTINATI, SR.,  
Tax Matters Partner, 

 
        Plaintiff, 
 

v. 
 

THE UNITED STATES, 
 

        Defendant. 
_____________________________ 

 
MOTION OF THE UNITED STATES FOR LEAVE TO CONDUCT LIMITED 

DISCOVERY RELATED TO PLAINTIFF’S MOTION FOR LITIGATION 
COSTS, FOR AN EXTENSION OF TIME WITHIN WHICH THE UNITED 

STATES MAY FILE A RESPONSE TO PLAINTIFF’S MOTION, AND FOR AN 
ORDER LIMITING THE TIME WITHIN WHICH PLAINTIFF MUST 

RESPOND TO DISCOVERY 
_____________________________ 

              
 On March 7, 2016, plaintiff1 filed a motion seeking an award of litigation costs, 

including attorneys’ fees, in the amount of $300,280.69, pursuant to 26 U.S.C § 7430 and 

RCFC 54.  The United States intends to file a response in due course, as permitted by 

RCFC 54(d).  Plaintiff’s motion and memorandum in support thereof, however, raise 

material factual issues with respect to plaintiff’s claim for litigation costs that require 

                                                           
1 The plaintiff in this proceeding is William Pettinati, Sr., the tax matters partner of 
BASR Partnership.  BASR’s other partners are also treated as parties.  26 U.S.C. 
§ 6226(a), (c). 
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limited discovery by the United States before it can file a full and complete response to 

plaintiff’s motion. 

 Therefore, the United States respectfully requests:  (i) leave from the Court to 

conduct limited discovery with respect to plaintiff’s claim for litigation costs (including 

the proposed set of document requests attached to this motion) prior to filing the United 

States’ response to plaintiff’s motion; (ii) to accommodate such limited discovery, a 60-

day extension of time from April 7, 2016, to and including June 6, 2016, within which the 

United States may file a response to plaintiff’s motion for litigation costs; and (iii) an 

order by the Court, pursuant to RCFC 34(b)(2)(A), shortening the time within which 

plaintiff must respond to the United States’ proposed document requests to 14 days after 

service by the United States of such requests on plaintiff.  This is the United States’ first 

request for an extension of time for this purpose.  Plaintiff’s counsel has indicated that he 

objects to an extension of time that would permit defendant to obtain discovery with 

respect to plaintiff’s motion for litigation costs. 

As good cause for granting this motion, the United States further states as follows: 

The discovery required by the United States with 
respect to plaintiff’s claim for litigation costs 

 
Subject to certain limitations, § 7430 permits a discretionary award of litigation 

costs to the prevailing party in a civil tax proceeding brought by or against the United 

States.  § 7430(a), (b).  A “prevailing party” under the statute is a party to the proceeding 

that “has substantially prevailed with respect to the amount in controversy” or “with 

respect to the most significant issue or set of issues presented” and that, in addition, 
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meets certain net worth requirements.  § 7430(c)(4)(A).2  In addition to satisfying the 

prevailing party requirements, a party seeking litigation costs under § 7430 must establish 

that it actually “paid or incurred” such costs.  §§ 7430(a)(2), 7430(c)(1)(B)(iii).  

Litigation costs are “incurred” for purposes of § 7430 when there is a legal obligation to 

pay them.  Estate of Palumbo v. United States, 675 F.3d 234, 239–40 (3d Cir. 2012); 

Morrison v. Commissioner, 565 F.3d 658, 661–62 (9th Cir. 2009); Republic Plaza 

Properties Partnership v. Commissioner, T.C. Memo. 1997-239, 1997 WL 270516, at *3. 

Plaintiff’s motion seeks that an award of litigation costs be made to BASR 

Partnership under § 7430 in the amount of $300,280.69.  The limited discovery sought 

herein by the United States consists of six categories of document requests related to 

plaintiff’s claim, as set forth in the attached set of document requests.  Specifically, 

Request Nos. 1–4 seek discovery about whether BASR Partnership actually paid or 

incurred the litigation costs in issue, as required for an award under § 7430.  Included in 

those requests is the fee agreement for the legal services to which plaintiff’s claim for 

attorneys’ fees relates, as well as invoices billed and proof of payment made with respect 

to those services.  These documents are relevant to whether BASR Partnership was 

legally obligated to pay the litigation costs claimed by plaintiff’s motion.  Discovery into 

this issue is particularly warranted here because the submissions in support of plaintiff’s 

motion seem to indicate that William Pettinati, Sr., and not BASR Partnership, was the 

                                                           
2 Typically, a party shall not be treated as the prevailing party if the United States’ 
position was substantially justified.  § 7430(c)(4)(B).  That general restriction does not 
apply, however, under the qualified offer provisions invoked by plaintiff here.  See 
§§ 7430(c)(4)(E), 7430(g). 
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person obligated to pay any fees.  (See Pl.’s Motion for Litigation Costs, Exhibit B, 

Affidavit of William Pettinati, Sr.) (stating that “I engaged Sutherland Asbill and 

Brennan …”) (emphasis added).  The distinction is significant because plaintiff admits 

that Mr. William Pettinati, Sr., does not satisfy the net worth requirements of § 7430 and 

would therefore not be entitled to an award.  Pl.’s Motion at 6 n.5.  This Court’s rules, 

moreover, specifically contemplate the disclosure of the underlying fee agreement in 

connection with a claim for attorneys’ fees.  See RCFC 54(d)(B)(iv).3 

Request No. 5 seeks the discovery of documents supporting the factual assertions 

in plaintiff’s motion that BASR Partnership and the two Pettinati trusts (which plaintiff 

refers to in his motion as “indirect partners” of BASR Partnership, see Plaintiff’s Motion 

at 4–6 & n.5) satisfy the net worth requirements of § 7430. 

And Request No. 6 seeks information related to plaintiff’s purported justification 

for seeking attorneys’ fees in an hourly amount in excess of the statutory rate.  See Pl.’s 

Motion at 7–9; § 7430(c)(1)(B)(iii). 

The foregoing discovery, at a minimum, is necessary in order for the United States 

to respond to plaintiff’s claim for litigation costs and fees.  Depending on plaintiff’s 

discovery responses and the documents produced, it may also be necessary for the United 

States to conduct limited follow-up depositions in order to understand the information 

produced.  The discovery requested herein by the United States is reasonable and is 

narrowly tailored to areas that require inquiry.  Similar discovery was allowed by the 
                                                           
3 Plaintiff’s counsel did not respond to the informal request made by defendant’s counsel 
to produce the fee agreement for the services to which plaintiff’s claim for attorneys’ fees 
relates. 
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court in First Interstate Bank of Calif. v. Purewell Inv., Inc. of Liberia, 1995 WL 760908, 

at 4–5 (N.D. Calif. 1995), and this Court’s rules and precedent likewise countenance 

appropriate post-trial discovery related to an application for attorneys’ fees.  See, e.g., 

Energy Capital Corp. v. United States, 47 Fed. Cl. 214, 221–22 (2000). 

For the foregoing reasons, the United States respectfully requests that the relief 

requested by this motion be granted. 

      Respectfully submitted, 

      s/ Jacob Christensen                                                 
      JACOB CHRISTENSEN 
      Attorney of Record 
      U.S. Department of Justice 
      Tax Division 
       Court of Federal Claims Section 
      Post Office Box 26 
      Ben Franklin Post Office 
      Washington, D.C. 20044 
      (202) 307-0878 
      jacob.e.christensen@usdoj.gov 
 
      CAROLINE D. CIRAOLO 
        Acting Assistant Attorney General 
      DAVID I. PINCUS 
        Chief, Court of Federal Claims Section 
      BART D. JEFFRESS 
        Trial Attorney 
       
      Attorneys for defendant 
 
      March 16, 2016 
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