
IN THE UNITED STATES COURT OF FEDERAL CLAIMS 

 
Civil No. 10-244 

Judge Susan G. Braden 
 

BASR PARTNERSHIP, by and through  
WILLIAM F. PETTINATI, SR.,  

Tax Matters Partner, 
 

        Plaintiff, 
 

v. 
 

THE UNITED STATES, 
 

        Defendant. 
              

 
PLAINTIFF’S RESPONSE TO DEFENDANT’S MOTION  

FOR ADDITIONAL TIME TO FILE A RESPONSE 
              
 
 Plaintiff, BASR Partnership, objects to the government’s motion for additional time to file 

a response to BASR’s motion for fees in order to conduct limited discovery.  Granting the 

request to allow for discovery is inappropriate at this time because the rules of this Court do not 

provide for discovery at this juncture.      

This Court’s rules clearly delineate the procedures applicable to a motion for attorney’s 

fees.  Once a party files a motion for attorney fees, RCFC 54(d)(2)(D) provides (i) that a 

response may be filed within 28 days after service of the motion, (ii) that a reply to a response 

may be filed within 14 days after service of the response, and then (iii) “[a]fter the filing of a 

response and a reply to a motion for attorney’s fees, the court will enter an order prescribing the 

procedures to be followed.”  (emphasis added).   

That rule provides the most cost effective method to determine factual and legal issues 

raised in a motion for fees.  In its response the government may contest any factual and legal 
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assertions that BASR has alleged in its motion.  In its reply BASR can further substantiate any 

factual assertions the government has challenged and respond to any legal arguments the 

government has raised.  If after reviewing the relevant pleadings the Court requires further 

evidentiary proceedings, it can prescribe such procedures it deems necessary.  RCFC 

54(d)(2)(D)(iii).  Judge Lettow recently followed exactly that procedure to grant part of a motion 

for fees.  See Hyperion, Inc. v. United States, 118 Fed. Cl. 540, 544-45 (2014). 

Discovery at this point would be contrary to the intent of RCFC 54.  For example, RCFC 

54(d)(2)(C) provides that the Court “may decide issues of liability for fees before receiving 

submissions on the value of services.”  (emphasis added).  And RCFC 54(d)(2)(B)(iv) provides 

that a party requesting fees must disclose “the terms of any agreement about fees for the services 

for which the claim is made” if “the Court so orders.”  The government’s contention that it is 

entitled to obtain such information through discovery even before having to respond to the 

motion would make that rule superfluous.   

Still another reason to defer discovery is that BASR may wish to conduct discovery.  

BASR does not know what positions the government will take in responding to the motion for 

fees, but it is certainly possible that BASR could require some discovery once the government 

explains its position.  It would make little sense to allow the government discovery now, and 

then to allow BASR discovery after the government files its response.  It would be far more 

efficient to allow for any discovery once the parties and the Court understand the issues.   

The government cites two cases in support of its claim that it should be allowed to 

conduct discovery.  But what the government fails to mention is that neither case permitted such 

discovery before the government responded to a motion for fees, as the government claims is 

appropriate here.  The first is an unpublished 1995 case from the Northern District of California, 
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which suggests that the government dug very deep in its effort to find some authority for its 

position (and still came up empty).  See First Interstate Bank of Calif. v. Purewell Inv., Inc. of 

Liberia, 1995 WL 760908 at *4-5 (N.D. Cal. 1995).  But that case actually supports BASR.  In 

that case, the court allowed limited discovery into the prevailing party’s net worth and the 

reasonableness of the requested award only after the government had responded to the motion for 

fees and the court had ruled on the legal issues.  Id.  The second is Energy Capital Corp v. 

United States, 47 Fed. Cl. 214 (2000).  In that case, the court actually denied the plaintiff’s 

motion for discovery as being premature because the plaintiff had not yet filed its request for 

fees.  The court explained that once a motion for fees was filed the parties could present evidence 

at an evidentiary hearing, but the court did not even address the timing of discovery – and it 

certainly did not hold that the government is entitled to conduct discovery even before having to 

respond to a motion for fees.  To the contrary, in that case the government argued that any future 

discovery “should be as limited as possible” and the court agreed that the evidentiary hearing 

“should be as limited as possible.”  Id. at 221-22.     

The government’s counsel has represented to BASR’s counsel that it intends to not only 

request documents but also conduct follow up depositions.  If the Court were to allow discovery 

at this stage, BASR would incur potentially needless costs and fees, because the factual issues 

won’t even be relevant if the government successfully disputes liability, and in any event any 

factual issues could potentially be resolved far more efficiently in the response and reply.  

Moreover, some of the discovery requested by the government could not even plausibly be 

relevant to deciding whether the motion for fees should be granted.  For example, the 

government wants BASR to hunt down copies of every check to prove that the fees were paid, 

but recovery under 26 U.S.C. § 7430 is for costs “incurred.”  Indeed, BASR is entitled to “fees 
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for fees,”1 and the costs incurred in responding to this motion have not been paid, but they are 

recoverable.  With that said, the statutory rate and the requested increased rate are far below what 

BASR’s counsel charges, so there is a cost to BASR and its partners for any additional 

discovery.  

To be clear, BASR does not dispute that some targeted discovery might be appropriate in 

this case - what BASR disputes is the government’s claim that it is entitled to discovery 

regarding every factual aspect of plaintiff’s motion before having to respond to that motion.  If 

necessary, the Court may more effectively and efficiently prescribe subsequent procedures 

related to any outstanding factual issue, after both the government’s response and BASR’s reply 

have been filed. 

Finally, if the Court decides to permit front ended discovery, BASR objects to any 

modification of the normal time for responding to such discovery.  The government gives no 

justification for requiring BASR to respond to all of its discovery requests within 14 days.    

For the foregoing reasons, BASR respectfully requests that the Court deny the 

government’s motion.  

Respectfully submitted, 
 
 

s/ Thomas A. Cullinan 
THOMAS A. CULLINAN 
Sutherland Asbill & Brennan LLP  
999 Peachtree Street, NE 
Atlanta, Georgia  30309-3996 
404.853.8075 direct 
404.853.8806 facsimile 
tom.cullinan@sutherland.com 
 

Dated:  March 16, 2016   Attorney for BASR Partnership, 
William F. Pettinati, Sr., Tax Matters Partner 

                                                 
1 26 U.S.C. §7430(c)(1).  See Ragan v. Commissioner, 210 F.3d 514 (5th Cir. 2000) (Ragan II) (finding that a party 
is entitled to fees related to its motion for fees (“fees for fees”)). 
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CERTIFICATE OF SERVICE 
 

 IT IS HEREBY CERTIFIED that service of the foregoing Plaintiff’s Response to 

Defendant’s Motion for Additional Time to File a Response has been made on March 16, 2016 

via the Court’s CM/ECF system to: 

 
Jacob E. Christensen 
U.S. Department of Justice 
Tax Division 
Court of Federal Claims Section 
Post Office Box 26 
Ben Franklin Station 
Washington, DC  20044 
jacob.e.christensen@usdoj.gov 
 

s/ Thomas A. Cullinan 
THOMAS A. CULLINAN  
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