
 
 

IN THE UNITED STATES COURT OF FEDERAL CLAIMS 
 
 

Civil No. 10-244 
Judge Susan G. Braden 

 
BASR PARTNERSHIP, by and through  

WILLIAM F. PETTINATI, SR.,  
Tax Matters Partner, 

 
        Plaintiff, 
 

v. 
 

THE UNITED STATES, 
 

        Defendant. 
              

PLAINTIFF’S REPLY TO DEFENDANT’S OPPOSITION TO PLAINTIFF’S  
MOTION FOR LITIGATION COSTS  

              
 

 Plaintiff, BASR Partnership is entitled to an award of litigation costs pursuant to Internal 

Revenue Code 1986 as amended (“IRC”) § 7430 and Fed. R. Civ. P. 54.  Due to the cost that 

plaintiff’s counsel would have to incur to travel to Washington DC for an oral argument, BASR 

requests that the Court deny the government’s request for oral argument, and instead, if the Court 

desires, hold a teleconference hearing.   

Respectfully submitted, 
 
s/ Thomas A. Cullinan 
THOMAS A. CULLINAN 
Sutherland Asbill & Brennan LLP  
999 Peachtree Street, NE, Suite 2300 
Atlanta, Georgia  30309-3996 
404.853.8075 direct 
404.853.8806 facsimile 
tom.cullinan@sutherland.com 
 

Dated:  May 9, 2016    Attorney for BASR Partnership, 
William F. Pettinati, Sr., Tax Matters Partner
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INTRODUCTION 

The government argues that BASR is not entitled to the requested fees because it 

purportedly did not incur those fees and it was not a prevailing party.  Relevant state law and the 

BASR partnership agreement provide, however, that BASR is legally obligated to repay the costs 

that its partners incurred in defending BASR’s tax return, and it therefore incurred those fees for 

purposes of Section 7430.  Moreover, BASR is a prevailing party because it meets the net-worth 

requirements, it made a qualified offer to settle the case, and the tax liability pursuant to the 

judgment in this proceeding is less than its qualified offer.  

Most of the legal positions taken by the government in its opposition to BASR’s motion 

for fees should be summarily rejected because they conflict with the pertinent Treasury 

regulations or the relevant state law.  For example: 

• The government’s argument that BASR cannot be a prevailing party, at pages 8-9 
of its brief, is directly contrary to Treasury Regulation § 301.7430-5(g)(5) (as 
amended March 1, 2016), which specifically details how a TEFRA partnership 
can meet the net-worth requirements to be considered a prevailing party.  That 
regulation would be superfluous if the government were correct that a TEFRA 
partnership cannot be a prevailing party.   

• The government’s argument that an FPAA is not the functional equivalent of a 
notice of deficiency, at pages 20-24 of its brief, is directly contrary to Treasury 
Regulation § 301.7430-3(c)(3), which states that for the purposes of Section 7430 
“a  notice of final partnership administrative adjustment described in section 
6223(a)(2) will be treated as a notice of deficiency.” 

• The government’s argument that BASR did not “incur” any fees is directly 
contrary to Texas statutory and common law (which is where BASR was 
organized), which makes BASR legally liable for all fees expended by its partners 
in pursuing this litigation on its behalf.  
 

For all of these reasons, BASR should be awarded litigation costs, because it was a 

prevailing party, and the litigation costs were all reasonably incurred in connection with this 

proceeding.  In the alternative, if the Court were to determine that either BASR’s direct partners 

or its indirect partners were the parties to this proceeding, it should still award all or some of the 
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litigation costs (as explained below), because all of the direct partners (i.e., the single-member 

LLCs) and two of the indirect partners incurred the costs and meet the net worth requirement.  

I. BASR is entitled to an award under Section 7430 because it incurred the litigation 
costs, by virtue of the partnership agreement, Texas common law, and Texas 
partnership law.  

The government’s argument that BASR is not entitled to an award of fees because it did 

not engage or “pay” any fees to Sutherland, (see Gov’t Br. 5-12, Apr. 28, 2016, ECF No. 68), is 

a red herring.  That is because Section 7430 allows a prevailing party to recover fees paid or 

incurred.  As the government correctly explains in its brief, “[l]itigation costs are ‘incurred’ 

when there is a legal obligation to pay them.”  (Gov’t Br. 6.)  BASR incurred all of the fees that 

its partners expended for this litigation because it is legally liable to reimburse the partners for 

those fees under Texas state law.  

This case was a partnership-level proceeding brought by BASR’s partners to contest the 

adjustments that the IRS had made to BASR’s 1999 tax return.  Indeed, the caption of this case 

reads: BASR Partnership, by and through William F. Pettinati, Sr., Tax Matters Partner, and the 

government agrees that “William Pettinati Sr. filed the petition in this case, as the tax matters 

partner of BASR, seeking a readjustment of BASR’s partnership items pursuant to § 6226(a).”  

(Gov’t Br. 4.)  The government does not dispute that BASR’s partners engaged Sutherland to 

bring this litigation on BASR’s behalf or that the vast majority of fees paid to Sutherland were 

for the legal services provided in defending BASR’s 1999 partnership tax return.     

BASR incurred the fees that BASR’s partners paid Sutherland because it is legally 

obligated to repay those fees.  It does not matter that BASR did not engage or pay Sutherland.  

What matters is whether BASR is legally obligated to reimburse the persons who did.  “That the 

debt is to a third party who has fronted the fees rather than to the attorneys who provided the 

services fully comports with [Section 7430], which does not specify to whom the debt for 
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reasonable fees must be paid or owed.”  Morrison v. Comm’r, 565 F.3d 658, 662 (9th Cir. 2009).  

Thus, a prevailing party “incurs” fees so long as she is obligated to repay the party who advanced 

the fees on her behalf and – contrary to the government’s position here - not only when she pays 

her attorney directly.  Thompson v. Comm'r, 72 T.C.M. (CCH) 1036, 1996 WL 594106, *5 

(1996). 

The BASR partnership agreement created a legal obligation that BASR repay any legal 

fees and expenses paid on its behalf.  Under Section 2.5 of the partnership agreement, the 

Managing Partner is entitled to “reimbursement for reasonable out-of-pocket expenses incurred 

by him on behalf of the Partnership or in pursuance of his duties as Managing Partner.”  See The 

Partnership Agreement at Exhibit A.  Moreover, the partnership must indemnify each partner for 

expenses including reasonable legal fees and expenses under Section 9.2.  BASR therefore 

incurred the fees at issue, because it was obligated by the partnership agreement to repay its 

partners who advanced the fees to fund this litigation.  

BASR and its partners are also liable to each other under Texas common law and the 

Texas statutory scheme, which govern here because BASR was organized in Texas.  See id. at 

Section 9.11; United States v. Nat'l Bank of Commerce, 472 U.S. 713, 714 (1985) (holding that 

“[i]n applying the Internal Revenue Code, state law controls in determining the nature of the 

legal interest which the taxpayer has in property.”).  Texas common law provides that a 

partnership is legally obligated to its partners who advance legal fees on its behalf.  For example, 

in Long v. Lopez, the partners entered into an oral partnership agreement, which they 

subsequently ended.  Long v. Lopez, 115 S.W.3d 221, 228 (Tex. App. 2003).  A creditor filed a 

claim against the partnership, when the partnership could no longer fulfill an agreement it had 

entered into. One partner defended and ultimately settled the claim. The court found that the 
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partners were jointly and severally liable and ordered the non-paying partner to pay the partner 

who had directly borne the cost his share of the settlement payment and attorneys’ fees.  The 

court found that pursuant to Texas law “[i]f a partner reasonably incurs a liability in excess of the 

amount he agreed to contribute in properly conducting the business of the partnership or for 

preserving the partnership’s business or property, he is entitled to be repaid by the partnership for 

that excess amount.  A partner may sue another partner for reimbursement if the partner has 

made such an excessive payment.”  Id. (internal citations omitted, emphasis added).  Thus, 

BASR was legally obligated to repay its partners who advanced the legal fees to fund this 

litigation defending BASR’s tax return.  Moreover, each of BASR’s partners is legally obligated 

to BASR and to each other for their proportionate shares of those fees.    

Texas partnership law similarly provides that a partner is authorized while winding up the 

partnership’s business to prosecute and defend civil, criminal, or administrative suits.  Tex. Bus. 

Org. Code Ann. §§ 11.052(b), 11.055 and 152.703.   Texas law further provides that a 

partnership such as BASR (which is no longer a going concern) is bound by those actions.  See 

id. at § 152.704.  All partners are then liable to contribute funds in proportion to their partner 

shares to fulfill the partnership’s obligations that arise as a result of those actions.  Tex. Bus. 

Org. Code Ann. §§ 152.705(a), 152.708.  Thus, BASR’s partners incurred a liability on behalf of 

BASR and the other partners when engaging in this proceeding.  Each partner is required to 

contribute to the partnership to cover this obligation, and the partnership is obligated to repay 

each partner for its expenses to the extent that expense exceeds that partner’s proportional share.  

By virtue of Texas partnership law, BASR incurred the litigation costs, because it is obligated to 

repay the partners for their contributions.  
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The government’s “real party in interest” argument is backwards and directly contrary to 

Section 7430.  In Unification Church, for example, the Church did not qualify for an award 

because it had too many employees, and the D.C. Circuit refused to let it qualify for an award 

based on the net worth of its co-plaintiffs (who were not separately liable for any of the fees).   In 

this case, BASR is liable for the fees and it does meet the net worth requirement, and the 

government is arguing that such compliance is somehow vitiated based on the net worth of 

certain of BASR’s partners because they purportedly are the parties who bore the litigation cost.  

That is exactly opposite what the court held in Unification Church: “the court shall consider . . . 

the qualification . . . of those parties that will be themselves liable for fees if court-awarded fees 

are denied.”  (quoted in Gov’t Br. 11.)  Thus, it is entirely appropriate for the Court to consider 

BASR’s qualification for an award.   

The government's argument should also be rejected because it would stand the provisions 

in Section 7430 that allow a partnership to qualify for a fee award on their head.  For example, 

Section 7430 requires a partnership to have a net worth of less than $7 million, but that would be 

irrelevant if the government’s argument here were correct, for a court would always have to test 

the net worth of all of the partnership’s partners – who will always bear the litigation cost as 

partners in the partnership.  In other words, the fee award statute expressly recognizes that 

partnerships may qualify for fee awards notwithstanding that the economic burden of any 

litigation costs will always be borne by the partnership’s partners.   The government’s position in 

this case, however, is that a partnership can only qualify for a fee award if each of its partners 

would also qualify for a fee award in their own right, for example by meeting the net worth 

requirement.  That is not the law.  
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II. BASR is the prevailing party in this proceeding.  

 BASR is a prevailing party in this partnership-level proceeding. The government’s own 

regulations provide that a TEFRA partnership can be a prevailing party for purposes of Section 

7430.  Additionally, BASR made a qualified offer seeking to settle this matter after the 

government could no longer proceed on the theory that a purportedly overstated basis could 

extend the statute of limitations. This qualified offer was made in good faith to settle the sole 

remaining issue, which BASR has since successfully litigated. Pursuant to this Court’s judgment, 

no adjustments can be made to BASR’s partnership return, and no increased tax liability can be 

assessed to its partners.    

A. BASR is the party to this proceeding.  

 The government’s contention, at pages 8-9 of its brief, that BASR is not a party to this 

proceeding is belied by the statutory language and the regulations promulgated by the Treasury.  

First, the flush language of 28 U.S.C.§ 2412(d)(1)(B) (which Section 7430 cross references for 

the net-worth requirement) provides that the term “party” includes “any partnership . . . the net 

worth of which did not exceed $7,000,000.”  Second, on March 1, 2016, the Treasury finalized 

proposed regulations which specifically address when a TEFRA partnership meets the net-worth 

requirements to be considered a prevailing party.  Treas. Reg. § 301.7430-5(g)(5).  That 

regulation provides that a TEFRA partnership “meets the net worth and size limits” if its net 

worth “does not exceed seven million dollars” and it “does not have more than 500 employees.”  

Obviously, there would be no reason for the Treasury to explain how a TEFRA partnership can 

meet the net worth requirements if, as the government argues here, it cannot be a “party” to a 

TEFRA proceeding.  The government’s argument would make that regulation superfluous and 

must be rejected for that reason.   Moreover, the government did not even attempt to address the 
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reasons BASR gave in its opening brief (at 4-5) for treating a partnership in a TEFRA 

proceeding as a “party.”1   

 The government is correct only in that a partner can separately request an award for his 

share of the fees incurred in connection with a TEFRA proceeding.  Thus, in cases where the 

TEFRA partnership’s net worth exceeds $7 million or has more than 500 employees, or where 

only certain partners prevail on an issue (such as a statute of limitations issue that is unique to 

certain partners), the regulations allow specific partners that request fees to recover only if they 

separately meet the net worth requirements.  Id.  The regulations illustrate this by example: if “a 

partner is an individual, his or her net worth must not exceed two million dollars as of the 

administrative proceeding date.  If the partner is a corporation, its net worth must not exceed 

seven million dollars and it must not have more than 500 employees.”  Treas. Reg. § 301.7430-

5(g)(5).    

Even if the Court were to find, as the government contends, that only BASR’s partners 

are “parties” for purposes of Section 7430, the partners in BASR are four single-member limited 

liability companies that would be entitled to the same award in any event.  This Court properly 

found that the partners in BASR were Bingle Investments LLC, Falba Investments LLC, 

Winding Oak Investments LLC, and Watermill Investments LLC.  (See Mem. Op. and Order 3, 

Sept. 30, 2013, ECF No. 45.)  The government did not appeal that decision. 2  The government is 

therefore precluded from arguing (as it attempts to do in footnote 2 of its brief) that the four 

single-member LLCs were not BASR’s partners.  The government does not dispute that all four 

                                                 
1   Instead, the government relied on Foothill Ranch Co. Partnership v. Commissioner, which pre-dated the Treasury 
regulations cited above and is therefore no longer valid law (and was questionable to begin with for the reasons 
BASR provided in its opening brief at 5-6). 
2   Indeed, in its briefing in opposition to BASR’s motion for summary judgment, the government not only agreed 
that the four single-member LLCs were BASR’s partners, but relied on that fact in support of its fraud allegations.  
(See, e.g., Gov’t PFF ¶¶ 38, 41, Jan. 22, 2013, ECF No. 34.) 

Case 1:10-cv-00244-SGB   Document 70   Filed 05/09/16   Page 12 of 29



8 

of the single member limited liability companies meet the net-worth requirements to be a 

prevailing party (as shown by the affidavits attached to BASR’s opening brief).  And each of 

those single-member LLCs was legally obligated to reimburse BASR or the other partners for 

their share of the litigation costs for the reasons discussed in the first part of this brief.  Each of 

them is entitled to litigation costs that collectively adds up to the same award that BASR would 

otherwise be entitled to.    

Finally, even if the Court were to “look through” the single-member LLCs for purposes 

of determining who may be a party for purposes of Section 7430 (which we believe would be 

contrary to the Court’s Order finding that the single-member LLCs were BASR’s partners, as 

well as Foothill Ranch that the government relies on), two of those four partners (the two Gift 

Trusts that owned Watermill Investments LLC and Winding Oak, Investments LLC respectively) 

meet the net-worth requirements.3  And each of those two trusts are legally liable to BASR and 

BASR’s other partners for their proportionate shares of the litigation costs, for the reasons set 

forth at the outset of this brief.  Their proportional share of the litigation costs is $81,285.17.4  

The Court should alternatively award that amount. 

Finally, the Pettinati 1998 Gift Trust f/b/o William Pettinati Jr. is also legally liable for a 

large part of the fees at issue for a reason that is unique to it.   But first we need to address 

another issue raised in the government’s brief.  The government repeatedly suggests that William 

Pettinati Jr. was a party to this case who does not qualify for a fee award because of his net 

worth.  (See e.g., Gov’t Br. 9,  14.)  That is wrong on two fronts.  William Pettinati Jr. was never 
                                                 
3   In opposition the government argued that the Trusts must show their net worth was less than $2 million as of 
December 31, 1999. We have attached affidavits establishing that fact.  See Exhibit C.  
4   The Pettinati 1998 Gift Trust f/b/o William F. Pettinati, Jr. was an indirect partner in BASR, holding a 20% 
interest through its single member LLC.  The Pettinati 1998 Gift Trust f/b/o Andrew P. Pettinati was an indirect 
partner in BASR, holding a 5% interest through its single member LLC.  BASR requested an award of $300,280.69 
in its motion, the Trusts’ proportional shares of the litigation costs are $60,056.13 and $15,014.03, respectively.  As 
noted at Part V, infra, BASR is requested 24,860 in fees for fees, the Trusts proportion share of that is $81,285.17.  
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a partner – direct or indirect – in BASR.   Although he was a beneficiary of the Pettinati 1998 

Gift Trust f/b/o William Pettinati Jr., that trust is a complex trust that reports its own tax liability 

so that the result of this case would affect it, but not its beneficiaries.  See Section 6231(a)(2) 

(defining a “partner” as anyone who is a partner in the partnership (i.e., direct partners) plus 

anyone whose tax liability could change based on the results of the partnership-level proceeding 

(i.e., indirect partners)).  Mr. Pettinati Jr. therefore was not, and cannot, be a party to this case 

and he therefore cannot be a prevailing party who could be entitled to a fee award under any 

circumstances.  His net worth is therefore irrelevant.  But for the record, the government is also 

wrong in repeatedly claiming (without citation to any evidence) that he would not meet the net 

worth requirement – actually, he would.     

The Trust is legally liable for a large portion of the fees because Mr. Pettinati Jr. paid 

those fees to Sutherland on behalf of the Trust.5  Mr. Pettinati Jr. was empowered as trustee “to 

commence or defend in the sole discretion of the Trustee, at the expense of the trusts, such 

litigation with respect to such trust estates as the Trustee considers advisable.”  Section 4.1(r) 

(emphasis added).  Moreover, Section 2.6 of the trust document provides that the Trust is 

obligated to reimburse the Trustee for the reasonable costs and expenses incurred in connection 

with such fiduciary’s duties.  Trustees are subject to the duties imposed by common law, the 

duties imposed by the Texas Trust Code, and the duties imposed by the instrument creating the 

trust.  Tex. Trust Code § 113.051.  Mr. Pettinati, Jr., as Trustee, had a fiduciary power to 

preserve the property of the Trust.  Tex. Prop. Code Ann. § 113.019 (“A trustee may 

compromise, contest, arbitrate, or settle claims of or against the trust estate or the trustee.”).  The 

                                                 
5   The government contends that the gift trust cannot be “legally obligated to pay fees under an alleged oral 
agreement.”  (Gov’t Br. 14-15.)  That argument is another red herring, BASR does not contend that the gift trust is 
legally obligated because of any oral agreement, rather the gift trusts are legally liable based upon the partnership 
agreement, Texas state law, and the trust agreement.  
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Trust is therefore obligated to reimburse Mr. Pettinati, Jr. for the reasonable costs he incurred in 

connection with his duty as Trustee.6  The Trust, therefore, incurred the litigation costs, because 

it is legally obligated to repay Mr. Pettinati, Jr. for the litigation costs that he paid to Sutherland.  

The Court should alternatively award at least that amount, which is $90,000.  See Exhibit B.   

B. The Qualified Offer Provisions Apply to BASR  

1. The Qualified Offer Provisions apply, because the amount of tax liability 
was at issue, and the offer was less than the liability under the judgment.  

 The government first argues, at pages 17-20 of its brief, that the Qualified Offer 

Provisions do not apply in this proceeding because no tax liability was purportedly “in issue”.  

To begin with, adopting that approach would broadly deny all partnerships the use of the 

Qualified Offer provisions.  As the government explains it, “[p]artnership proceedings like the 

present case fall squarely within [the exclusion from the Qualified Offer Provisions], because 

they are ‘proceedings[s] in which the amount of tax liability is not in issue.”  That is a rather 

strange way to read the statute: it would allow individuals, corporations, and estates to rely on 

the Qualified Offer Provisions, but not partnerships.  The government offers no evidence or 

policy rationale why Congress might have intended such a result.    

But tax liability is “in issue” in this proceeding.  The government is correct that the 

partners’ final tax liability will be determined at the partner level, but that does not mean that 

their tax liability is not “in issue” here. From the outset of a partnership-level proceeding like the 

                                                 
6   The government’s argument, (Gov’t Br. 13-15), that William Pettinati Jr. did not pay the fees on behalf of the 
trust because he did not expressly say that is what he was doing when he paid those fees is absurd.     William 
Pettinati Jr.’s only interest in the outcome of this case was, as the government recognizes, “as the beneficiary of the 
gift trust.”  (Gov’t Br. 14.)  The only way that William Pettinati Jr could benefit as a beneficiary was for the trust to 
prevail in this case as a partner in BASR.  There is simply no basis to believe or find that William Pettinati Jr. paid 
fees to Sutherland for any reason other than to defend the trust’s interest as a partner.  While it is true that if the trust 
prevailed he also would benefit as a beneficiary, that is insufficient under the law of the Federal Circuit to find that 
he was not acting on behalf of the trust.  See Padgett v. Shinseki, 643 F.2d 950 (Fed. Cir. 2011) (holding that the fees 
paid by a surviving spouse to litigate the claim of a deceased veteran were on behalf of the veteran even though the 
spouse would benefit as a beneficiary if the claim were successful).    
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one involved here, the “partner filing the petition is required to deposit with the Secretary of the 

Treasury, the amount of the tax liability at issue if the partnership items are reconciled in 

accordance with the FPAA.”  Schumacher Trading Partners II v. United States, 72 Fed. Cl. 95, 

100 (2006) (emphasis added).  The partnership-level proceeding then bindingly determines all 

partnership items that feed directly into computing the partners’ tax liability.  See Section 

6230(c)(4).    

Indeed, the government has throughout this case pointed to the tax effect on the partners, 

even in opposing this motion.  (See e.g., Gov’t Br. 3 (“The effect of the Commissioner’s 

adjustments was to disallow a large artificial loss generated from a ‘Son of BOSS’ tax scheme 

that was fraudulently designed by Erwin Mayer to offset federal income tax that the Pettinatis 

would otherwise owe on more than $6.6 million of gain from the sale of their family business in 

1990.”); and 27 (“A United States’ victory would have resulted in increases in tax liability for 

BASR’s . . . partners . . . collectively equal to the tax on the $6.6 million gain passed through to 

them by BASR from the sale of the Pettinatis’ family business.”).)  It is very strange (and wrong) 

for the government to argue that their tax liability was not “in issue” when by the government’s 

own admission their tax liability was the entire point of the whole case. 

Finally, the government’s argument that “in issue” means only “directly in issue” as an 

amount to be computed in this case conflicts with the Supreme Court’s own recent interpretation 

of TEFRA.  In United States v. Woods, the government argued that a court has jurisdiction in a 

partnership-level proceeding to determine a penalty that directly or indirectly “relates to” a 

partnership-level adjustment.  Reply Brief for the United States, (No. 12-562) 2013 WL 

4477881. The Supreme Court agreed holding that courts have jurisdiction in partnership-level 

proceedings to determine penalties that “indirectly” relate to partnership-level adjustments.  134 
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S. Ct. 557 (2013).  The same analysis applies here.  While the government contends that “the 

Court’s amended judgment did not determine the tax liability of any partner,” (Gov’t Br. 19), the 

Court’s judgment effectively did exactly that – the Court’s judgment that the FPAA was 

untimely absolutely forecloses the IRS from assessing any tax against BASR’s partners for the 

issues raised in the FPAA that it issued to BASR.7  As the Supreme Court held in Woods, the 

Court is “not required to shut its eyes” to the partner-level tax effects of its partnership-level 

determination.   Id. at 564.    

 Moreover, the types of cases that Congress used to illustrate when tax liability is not at 

issue are very different from a TEFRA partnership proceeding.  The examples provided by 

Congress are actions to enforce or quash summons or actions to restrain disclosure.  See Section 

7430(c)(4)(E)(ii)(II). Those types of actions deal with information – not tax liability.  A TEFRA 

partnership proceeding, on the other hand, results in a binding determination of the partnership 

items that controls the partners’ tax liability resulting from those items.  See Section 6221. 

Finally, the IRS has ruled that an FPAA is sufficient to put tax liability “at issue” for 

other purposes of the IRC.  For example, Section 6404(g) suspends underpayment interest after a 

certain amount of time has passed and starts again when the IRS sends the taxpayer a notice 

“specifically stating the taxpayer’s liability and the basis for the liability.”  The government’s 

argument here that an FPAA does not put tax liability in issue would mean that an FPAA would 

not meet the requirement to start interest running again.   But, the Treasury has issued regulations 

that provide exactly the opposite – expressly stating that an FPAA  “that provides specific 

                                                 
7   Once the Court determined that the IRS could not make any adjustments to the partnership, the tax liability for the 
partners became fixed.  “Once the adjustments become final, the IRS may undertake further proceedings at the 
partner level to make any resulting “computational adjustments” in the tax liability of the individual partners.  
Sections 6230(a)(1)–(2), (c), 6231(a)(6);  United States v. Woods, 134 S. Ct. 557, 559 (2013). 
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information about the basis for the adjustments to partnership items is sufficient notice if a 

partner could reasonably compute the specific tax attributable to the partnership item based on 

the proposed adjustments as applied to the partner's individual tax situation.”  See Treas. Reg. § 

301.6404-4(a)(7)(ii).  The government’s brief provides no basis for the Court to rule that an 

FPAA does not put tax liability “at issue” for purposes of Section 7430 when the IRS itself has 

ruled it is sufficient to put tax liability “at issue” for other provisions of the IRC. 

2. The Qualified Offer Period began when the IRS issued the FPAA or when 
the government filed its answer.  

The government is also mistaken in its argument, at pages 20-24, that the qualified offer 

was not made during the qualified offer period (which again is an argument that the qualified 

offer provisions can never apply in a TEFRA partnership proceeding.)  Contrary to the 

government’s position, either the issuance of the FPAA or the government’s answer began the 

qualified offer period.  “To constitute a qualified offer, an offer must be made during the 

qualified offer period.  The qualified offer period begins on the date on which the first letter of 

proposed deficiency which allows the taxpayer an opportunity for administrative review in the 

Internal Revenue Service Office of Appeals is sent to the taxpayer. For this purpose, the date of 

the notice of claim disallowance will begin the qualified offer period in a refund case.  If there 

has been no notice of claim disallowance in a refund case, the qualified offer period begins on 

the date on which the answer or other responsive pleading is filed with the court.”  Treas. Reg. § 

301.7430-7(c)(7).  

a. The Qualified Offer Period began when the IRS issued the FPAA. 

The government argues that an FPAA is not a “letter of proposed deficiency,” because it 

does not satisfy the statutory elements of a notice of deficiency enumerated in Section 7522 

because the FPAA does not “identify the amounts of the tax due, interest, additional amounts, 
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additions to the tax and assessable penalties included in such notice.”  (Gov’t Br. 22.)  The 

government, however, fails to note that its own regulations state that for the purposes of costs 

under Section 7430 “a notice of final partnership administrative adjustment described in section 

6223(a)(2) will be treated as a notice of deficiency.”  Treas. Reg. § 301.7430-3(c)(3).  

Additionally, the Fifth Circuit has found that “an FPAA is the functional equivalent of a notice 

of deficiency.”  Sealy Power, Ltd. v. Comm’r, 46 F.3d 382, 385-86 (5th Cir.) (“Both the FPAA 

and the notice of deficiency serve to notify affected taxpayers that the Commissioner has made a 

final administrative determination of their liability for particular tax years. We therefore analyze 

the FPAA here the same way that we would analyze a notice of deficiency.”)  Moreover, a 

FPAA allows the partnership administrative review at Appeals.  Rev. Proc. 87-24, 1987-22 

I.R.B. 23; I.R.M. 8.19.12.12 (8). 

There is a strong policy reason as to why a FPAA should start the qualified offer period, 

because as the regulations state a notice of deficiency properly offers enough information 

regarding proposed tax liability for meaningful settlement to occur. Congress believed “that 

settlement of tax cases should be encouraged whenever possible.” S. Rep. No. 105-174, at 48 

(1998).  It is only after the IRS issues a notice that proposes adjustments that a taxpayer can 

engage in meaningful settlement offers related to such adjustments. When the IRS issues a final 

notice of deficiency without having first issued such a notice in proposed form, the regulations 

provide that the taxpayer still gets the full benefit of the qualified offer provisions.8  See Treas. 

Reg. § 301.7430-7(e) examples 12 and 14.  This outcome follows logically from Congresses 

                                                 
8   There are many times an FPAA or a notice of deficiency may be issued without a previous notice of proposed 
adjustment or notice of proposed deficiency.  For example when there are concerns about running afoul of the 
statute of limitations, the IRS may issue a FPAA without first issuing a notice of proposed adjustment.  In such 
situations, the qualified offer provisions are of even greater importance, because in its haste the government may 
take an untenable position which should be resolved in settlement rather than litigation.  The qualified offer 
provisions encourage such settlements. 
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desire for tax cases to settle whenever possible; because once the notice of deficiency is issued 

the taxpayer can make a well informed qualified offer based upon its own calculation of its tax 

liability.  And as noted above, the regulations treat an FPAA as a notice of deficiency.  

b. The Qualified Offer Period began when the government filed its 
answer. 

Alternatively, the qualified offer period began when the government filed its answer. The 

regulations specifically address qualified offers in the case of refund proceedings.  BASR’s TMP 

made a deposit of “the amount of the tax liability at issue if the partnership items are reconciled 

in accordance with the FPAA.”  Schumacher Trading, 72 Fed. Cl. at 100  (citing Section 

6226(e)).  The IRS has since collected additional amounts from BASR’s partners.  In its 

complaint, BASR through its TMP requested a refund of the $735,533 it deposited with the IRS.  

(Compl.  ¶ 7(a), Apr. 16, 2010, ECF No. 1.)  While no claim disallowance was issued, the 

regulations clearly state in such a situation that the qualified offer period begins on the date the 

government files its answer or first responsive pleading.  Treas. Reg. § 301.7430-7(c)(7).  The 

government contends that since the Court lacks jurisdiction to order a refund the qualified offer 

period never began.  While it may be true that the Court technically lacks jurisdiction to order a 

refund that does not change the effect of the Court’s order that a refund will be due.  The Court’s 

decision in this proceeding is conclusive, and the government cannot now attempt to thwart 

refunding the amount due to the TMP and other partners.  Presumably the IRS will comply with 

this Court’s judgment and will issue all the refunds that are due. Thus, the qualified offer period 

began when the government filed its answer.  

3.  The Qualified Offer wasn’t a “sham.” 

The government contends that the qualified offer was a sham because it wasn’t 

“substantial.”  The statute and accompanying regulations only require, however, that the offer be 
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less than the tax liability pursuant to the judgment; nowhere do they dictate that an offer must 

meet a certain threshold to be considered a substantial qualified offer.  In fact, the nature of the 

controversy in this proceeding dictated an “all-or-nothing” approach.  In In re Seay v. United 

States, the court awarded fees and costs when the taxpayer made a qualified offer of $100 where 

the issue was whether the tax assessments were invalid.  369 B.R. 423, 437 (E.D. Ark. 2007).  

The court found that the assessments were not valid, and the tax liability was zero, and awarded 

fees based on the qualified offer of $100.  Id.  In such “all or nothing” cases, there is no rationale 

reason for the taxpayer to offer more than some de minimis amount if it believes that it is not 

subject to the tax at all, and requiring taxpayers to make sizeable offers in such cases – as the 

government contends was required here – would either result in a windfall to the government 

(because the government would likely only accept such offers that it believes are favorable to it) 

or disincentivize taxpayers from using the qualified offer provisions.    

It is notable that the government does not indicate how much BASR and its partners 

should have offered for it to be an “appropriate” offer.  Half of the potential tax liability?  More?   

All of which would have resulted in a windfall to the government given the outcome of the case.  

The government may argue that BASR could have lost - but in that event BASR would not be 

entitled to a fee award.  Thus, requiring taxpayers facing “all or nothing” cases to make generous 

qualified offers can only inure to the government’s benefit – it is a one way street.  It also is 

notable that the government never made a counteroffer or any effort to resolve this case via a 

settlement.  The government certainly could have attempted to settle this case if it had wanted to 

and if the case had settled neither BASR nor its partners would be entitled to a fee award.  But in 

reality, the government had no interest in setting this case because it was a test case.   
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Congress enacted the qualified offer provisions “to provide an incentive for the IRS to 

settle taxpayers’ cases for appropriate amounts, by requiring reimbursement of taxpayer’s costs 

when the IRS fails to do so.” S. Rep. No. 105-174, at 48.  A de minimis amount is appropriate in 

“all or nothing” cases because it forces the government to consider whether it should proceed in 

the matter and have to face reimbursing the taxpayer for its costs.  Indeed, in this case, BASR 

and its partners correctly believed the most likely outcome of this case would be that they would 

not owe the IRS any additional tax, penalties, or interest, so they appropriately made a qualified 

offer of $1.00.  By definition, that offer was appropriate because it was for $1 more than the $0 

of tax liability that will be due under the judgment of this Court.  The government’s claim that 

the offer was inappropriate because it would have given the government only $1 more than its 

case turned out to be worth is contrary to the terms of the statute and Congress’ intent.  

III. There is no basis for the Court to exercise its discretion to deny an award in this 
case.  

 The government correctly notes that the Court has discretion under Section 7430 whether 

to award litigation costs, and any denial or award of litigation costs would be reviewed under the 

abuse of discretion standard.  That does not mean, however, that a court may deny an award for 

costs simply because it does not like a taxpayer or the transaction that the taxpayer engaged in or 

the outcome of the case.  Rather, a “trial court abuses its discretion if its application of the 

correct legal standard was (1) ‘illogical,’ (2) ‘implausible,’ or (3) without ‘support in inferences 

that may be drawn from the facts in the record.’”  United States v. Hinkson, 585 F.3d 1247, 1262 

(9th Cir.2009) (en banc) (quoting Anderson v. City of Bessemer City, N.C., 470 U.S. 564, 577 

(1985)); United States v. Jones, 477 F. App’x 439, 440-41 (9th Cir. 2012).  In other words, a trial 

court’s discretion is constrained by the terms of the statute it is applying.  See, e.g, Rasbury v. 

IRS, 24 F.3d 159, 165 (11th Cir. 1994) (“The six circuits that have faced the question [of the 

Case 1:10-cv-00244-SGB   Document 70   Filed 05/09/16   Page 22 of 29



18 

appropriate standard of review under Section 7430] have applied an abuse of discretion standard 

when reviewing a district court’s determination of the key section 7430 issue: whether the 

government’s position was substantially justified.”) 

The government’s contention that the Court should deny BASR an award because such 

an award would be “unjust” is therefore mistaken.  The government does not cite any case – and 

we have not found any either – in which a court denied a fee award under Section 7430 merely 

because it did not like the prevailing party or its prior actions or the outcome of the case.  To the 

contrary, other courts have awarded fees notwithstanding the government’s complaint that the 

prevailing taxpayers had engaged in a tax shelter.   See, e.g., Dixon v. Comm’r, 91 T.C.M. (CCH) 

1138 (2006); Young v. Comm’r, 92 T.C.M. (CCH) 228 (2006).  The decisions that deny fee 

requests universally find that the request did not meet the statutory requirements.  In this case, 

BASR fits squarely into the statutory requirements for such an award. 

Moreover, the government’s claim that an award in this case would be “unjust” presents a 

rather lopsided view of justice.  The government forgets that it singled out BASR and the 

Pettinati family as the test case for its theory that it could impute fraud from an advisor to the 

taxpayer.  BASR had to contend with the full force of the U.S. government in this case, which 

once litigated would have consequences for hundreds of other cases.  The government could 

have chosen to assert its theory in any of the cases involving far more sophisticated taxpayers or 

tax dollars at issue, but chose to assert it against the family who sold a local printing business 

and who had far less means to resist the government than those other far more affluent taxpayers.  

There is no just reason why they should have to bear the full cost of resisting the government’s 

novel theory.   
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IV. The Court should award the amount BASR seeks, because all of the litigation costs 
and legal fees are reasonable.  

 The request for ligation costs is more than reasonable.  The government does not dispute 

that the time spent by BASR’s counsel on this case was reasonable, nor could it.  This case 

involved several depositions in Houston, numerous discovery issues, a motion for summary 

judgment with oral argument in Washington DC, a government appeal with another oral 

argument in Washington DC, and the government’s motion for panel reconsideration/en banc 

review after it lost its appeal.  The requested award is quite reasonable given the amount of work 

that this case required. 

The government nevertheless asserts that the requested award should be diminished for 

other reasons.  First, BASR requested an increase from the statutory rate for attorneys’ fees, but 

the request is supported by special factors. Second, all of the litigation costs were incurred in 

connection with this proceeding.  

A. Increased Fee Rates  

 The Court should deviate from the statutory rate for attorneys’ fees, because the special 

factors warrant such an increase.  The government claims that none of the factors detailed in 

BASR’s motion warrant an increase in the hourly rate, but fails to address the case most directly 

on point.  In Estate of O’Neal v. United States, the district court awarded the taxpayer an hourly 

rate for attorneys’ fees double that of the statutorily determined rate, because (1) “that the facts 

of the instant case presented a difficult as well as novel issue” which was addressed by the 

appeals court; (2) “plaintiffs’ counsel have expertise in tax litigation beyond that which is found 

in the vast majority of attorneys within the Birmingham area;” (3) the requested hourly rate was 

in line with the prevailing rate in the community for complex legal matters.  90 A.F.T.R.2d 

2002-7214 (N.D. Ala. 2002). All of those factors are present in this proceeding. 
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B. Fees and Costs are Recoverable. 

1. Administrative Litigation costs  

 The government contends that BASR cannot recover costs for other administrative 

proceedings before the IRS and litigation in the Tax Court, but all of those proceedings occurred 

because of the erroneously issued FPAA to BASR.  To explain, even though BASR filed suit 

contesting the IRS’ adjustments, the IRS proceeded to assess BASR’s partners for the additional 

tax that would be due as if those adjustments had been determined to be correct.  The IRS then 

proceeded to institute collection actions against the partners, which they resisted by filing 

collection due process cases in the U.S. Tax Court that were stayed pending the resolution of this 

case.  Section 7430 allows a taxpayer to recover “reasonable litigation costs incurred in 

connection with such court proceeding.”  (emphasis added).  The additional proceedings would 

not have occurred but for the actions taken by the IRS in connection with this partnership-level 

proceeding and those costs are therefore recoverable.   Yet, to the extent that the Court is 

inclined to deny that part of the fee request, it amounts to only $21,395.9  The Court should 

award the remaining $303,745.69.10 

2. Paralegal costs are recoverable. 

The government contends that the paralegal costs are not recoverable, because they are 

“purely clerical in nature.”  (Gov’t Br. 38.)  The government cherry picks a few time entries that 

it deems to be “purely clerical” in nature, but the government does not apply the correct standard 

when it asserts the paralegal fees are recoverable.  Paralegal fees are recoverable at the cost it 

was billed to the client, when the paralegal performs work that an attorney would have had to 

perform if not for the paralegal.  Jean v. Nelson, 863 F.2d 759, 778 (11th Cir. 1988), aff'd sub 
                                                 
9   This amounts to 56.3 hours of associate time and 18.3 hours of partner time.  ($250*56.3 + $400*18.3 = $14,075 
+ $7,320 = $21,395.  See Exhibit E.  
10   See Part V infra, regarding fees for fees in addition to $300,280.69 requested in motion. 
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nom. Comm'r, I.N.S. v. Jean, 496 U.S. 154 (1990). This standard does not require that a paralegal 

perform legal work; in fact, that would be unethical.  In Miller v. Alamo, the case cited by the 

government, the court awarded paralegal fees for such things as locating cases and preparing 

materials used by the attorney.  983 F.2d 856, 862 (8th Cir. 1993).  The Court found that these 

tasks “if not performed by the paralegal, would have been performed personally by the Millers' 

attorneys.” 

In this, case the paralegals organized documents used in deposition preparation; 

reviewed, revised, and filed motions; cite checked pleadings, and managed the pleading files.  

All of these tasks would have been tasked to an attorney if a paralegal had not been available.  

These tasks are not “purely clerical” and more closely align with the task completed by 

paralegals in Miller.  All of the tasks the paralegals completed and billed for are recoverable, 

because if they had not done these tasks an attorney would have had to perform them.  

3. Costs and Fees related to unsuccessful discovery motions are recoverable. 

 The government contends that BASR cannot recover its costs related to a single 

discovery motion on which it did not prevail.  Yet, adopting such a rule would eviscerate the 

policy behind section 7430.  In a litigation matter, parties make calculated decisions with regard 

to discovery and similar motion practice. Losing a motion to compel does not prima facie make 

such time spent unreasonable.  Yet, the government seems to be urging this Court to adopt a rule 

that if a party is unsuccessful on a motion, the time it spent on such a motion is per se 

unreasonable and thus cannot be awarded.  

The government relies upon one case – Miller - for its position that a prevailing party 

cannot recover for unsuccessful motions, but Miller does not stand for that proposition. In Miller, 

the government argued that the award was unreasonable because substantial time was devoted to 

issues that were rejected by the court “and because an inordinately large number of hours were 
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spent preparing for an appeal on issues that (presumably) had already been researched, 

discussed, and thought out by the Millers' attorneys during the district court proceedings.”  983 

F.2d at 861.  The Millers argued that the appeal was moot, because the district court’s decision 

was not yet final.  This was a separate claim and very dissimilar to a discovery motion.  The 

court disallowed 60 hours that “involved time spent on unsuccessful motions, matters related to 

other parties, or reflected time charged by more than one attorney for attending the same 

meeting.”  Id..  The reduction in time in Miller related to the unreasonableness of the time spent 

on the motion as well as other factors - it was not premised solely on the fact that the Millers 

unsuccessfully litigated the motion.  

The government is trying to slice the bologna a little too thin.  There are lots of up and 

downs in litigation.  Prevailing parties will often lose procedural motions along the way.  But 

there is no sound reason to refuse to award the fees spent on such motions (provided the fees and 

motions were not unreasonable) that were part of a successful resolution.  

V. Fees for Fees should be awarded. 

 As noted in BASR’s motion for litigation costs, BASR is also entitled to “fees for fees” 

meaning that it can recover for reasonable time and cost spent in its pursuit of fees under section 

7430.  Courts have recognized this right in both EAJA and Section 7430 litigation.  Larsen v. 

United States, 39 Fed. Cl. 162, 171 (1997), dismissed, 152 F.3d 945 (Fed. Cir. 1998) (awarding 

fees that “relate to the present dispute over plaintiff's general entitlement to fees and costs”); 

Powell v. Comm’r, 891 F.2d 1167, 1171 (5th Cir. 1990), see also  McDonald v. Sec’y of Health 

and Human Servs., 884 F.2d 1468, 1480-81 (1st Cir.1989) (court affirmed award of fees for fee 

application, fee litigation and authorized fees for appeal); Ragan v. Comm'r, 135 F.3d 329, 335 

(5th Cir.1998) (finding that tax court erred in summarily disposing of a fees for fees request in a 

section 7430 petition); Jean, 863 F.2d at 780 (court refused to allow government to “oppose a 
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‘fees for fees' request solely on the ground that its position in the fee litigation was substantially 

justified”).    

Accordingly, BASR submits to the court for its additional consideration the hours spent 

in subsequent fee litigation.  See Exhibit D.  The time amounts to 24.9 hours spent by a partner 

and 59.6 hours spent by an associate.  BASR respectfully requests an increase in its award of 

litigation costs in the amount of $24,860, bringing the total request to $325,140.69.  

 

 

Respectfully submitted, 

 
 

s/ Thomas A. Cullinan  
THOMAS A. CULLINAN 
Sutherland Asbill & Brennan LLP  
999 Peachtree Street, NE 
Atlanta, Georgia  30309-3996 
404.853.8075 direct 
404.853.8806 facsimile 
tom.cullinan@sutherland.com 
 

Dated:  May 9, 2016    Attorney for BASR Partnership, 
William F. Pettinati, Sr., Tax Matters Partner 
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