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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 

 
Civil No. 10-244 

Judge Susan G. Braden 
 

BASR PARTNERSHIP, by and through 
WILLIAM F. PETTINATI, SR., 

Tax Matters Partner, 
 

        Plaintiff 
 

v. 
 

THE UNITED STATES, 
 

        Defendant 
 

OPPOSITION OF THE UNITED STATES TO PLAINTIFF’S 
MOTION FOR LITIGATION COSTS 

 
BASR Partnership (BASR) is not entitled to an award of litigation costs 

under § 7430 of the Internal Revenue Code (26 U.S.C.),1 and its application for the 

same should be denied.  The United States requests oral argument on plaintiff’s 

motion for litigation costs.2 

                                      
1 Unless otherwise indicated, all section references are to the Internal 

Revenue Code of 1986, as amended and in effect with respect to the time in 
question.  “App.” refers to the defendant’s appendix filed contemporaneously with 
this brief.  “Doc.” refers to the documents electronically filed with the Court, as 
numbered by the Clerk of the Court and the CM/ECF system. 

2 William Pettinati Sr., the tax matters partner of BASR, is the plaintiff in 
this proceeding.  BASR’s other “partners,” but not BASR itself, are also treated as 
parties.  § 6226(c); Foothill Ranch Co. v. Commissioner, 110 T.C. 94, 99 (1998).  The 
term “partner” for this purpose includes “a partner in the partnership” and “any 
other person whose income tax liability under subtitle A is determined in whole or 
in part by taking into account directly or indirectly partnership items of the 

(continued...) 
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INTRODUCTION 

Section 7430 permits a discretionary award of reasonable litigation costs, 

including attorney fees, to the prevailing party in a civil tax proceeding brought by 

or against the United States.  § 7430(a), (b).  A “prevailing party” under the statute 

is a party to the proceeding that “has substantially prevailed with respect to the 

amount in controversy” or “with respect to the most significant issue or set of issues 

presented,” and that, in addition, meets certain net-worth requirements.  

§ 7430(c)(4)(A).  A party generally shall not be treated as the prevailing party, 

however, if the United States’ position was substantially justified, § 7430(c)(4)(B), 

except that this general restriction does not apply in the context of the qualified-

offer provisions of § 7430 (invoked here by BASR), under which a party’s status as 

the prevailing party vel non is determined without regard to whether the United 

States’ position was substantially justified, see §§ 7430(c)(4)(E), 7430(g).  In addition 

to satisfying the prevailing party requirements, a party seeking litigation costs 

under § 7430 must establish that it actually “paid or incurred” such costs.  

§§ 7430(a)(2), 7430(c)(1)(B)(iii). 

                                       
(…continued) 
partnership.”  § 6231(a)(2).  Accordingly, the plaintiff parties in this case are 
William Pettinati Sr., Virginia Pettinati, and the two gift trusts they created for 
their sons (the Pettinati 1998 Gift Trust for the benefit of William Pettinati Jr., and 
the Pettinati 1998 Gift trust for the benefit of Andrew Pettinati).  The wholly-
owned, single-member LLCs, through which these individuals or trusts claim to 
have held their respective interests in BASR, are not identified as partners in 
BASR’s partnership agreement (App. 252, 256) or in BASR’s partnership returns 
(Doc. 27-6); accordingly, they are not parties to this proceeding. 
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BASR is ineligible for an award under § 7430 for at least two reasons:  

(1) BASR did not pay or incur any of the litigation costs for which it now seeks an 

award; and (2) BASR was not the prevailing party.  In addition, under the 

circumstances of this case – in which BASR and, ultimately, the Pettinatis, 

successfully managed to avoid paying taxes owed to the United States on more than 

$6.6 million of gain as a result of the fraud perpetrated on the United States by 

their own hired tax attorney, Erwin Mayer – it would be unjust to require the 

United States to also pay their litigation costs.  Accordingly, even if the Court were 

to conclude that BASR is eligible for an award under § 7430, it should exercise its 

discretion under the statute to deny an award in this case.  In the event that the 

Court were nonetheless to grant an award, the amount of the award should be 

substantially reduced because the amount requested by BASR is unreasonable and 

includes costs that are not recoverable under § 7430, including costs incurred in 

other litigation. 

BACKGROUND 

In a Final Notice of Partnership Administrative Adjustment (FPAA) issued to 

BASR on January 20, 2010, see § 6223(a), the Commissioner of Internal Revenue 

made adjustments to the partnership items reported by BASR on its partnership 

returns for the periods ended June 12, 1999, and December 22, 1999.  (See Compl., 

Ex. A.)  The effect of the Commissioner’s adjustments was to disallow a large, 

artificial loss generated from a “Son of BOSS” tax scheme that was fraudulently 

designed by Erwin Mayer to offset federal income tax that the Pettinatis would 
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otherwise owe on more than $6.6 million of gain from the sale of their family 

business in 1999.  (Declaration of Erwin Mayer (Doc. 33-1 at 2–9).) 

William Pettinati Sr. filed the petition in this case, as the tax matters 

partner of BASR, seeking a readjustment of BASR’s partnership items pursuant to 

§ 6226(a).  The petition challenged the Commissioner’s adjustments in the FPAA as 

untimely, on the ground that the limitations periods for assessing tax against the 

Pettinatis, based on those adjustments, had expired.  The United States maintained 

that the FPAA was timely, either because the Pettinatis’ limitations periods were 

extended based on a substantial omission from gross income, see §§ 6501(e), 

6229(c)(2), or, alternatively, that their limitations periods remained open based on 

the filing of a false or fraudulent return with the intent to evade tax, see 

§§ 6501(c)(1), 6229(c)(1).  (Answer ¶¶ 15, 16 (Doc. 11).)  Shortly after the Supreme 

Court issued its decision in United States v. Home Concrete, 132 S. Ct. 1836 (2012), 

however, the United States conceded that its argument for extending the 

limitations periods under § 6501(e), based on a substantial omission from gross 

income, was “no longer viable” in light of that decision.  (Doc. 19.)  Plaintiff then 

moved for summary judgment, arguing that the fraud exception under § 6501(c)(1) 

was also inapplicable. 

This Court agreed with plaintiff and granted his motion for summary 

judgment.  (Doc. 53.)  Although the Court concluded that “there is no question that 

BASR’s partnership return included false or fraudulent items,” it held that the 

fraud exception under § 6501(c)(1) “is limited to instances in which the taxpayer has 
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the requisite intent to commit fraud.”  Therefore, because the United States did not 

contend that the Pettinatis themselves possessed an intent to evade tax, the Court 

granted summary judgment in favor of plaintiff.  This Court’s judgment became 

final after a divided panel of the Federal Circuit affirmed, with Chief Judge Prost 

issuing a dissenting opinion.  (Doc. 59.)  BASR Partnership v. United States, 795 

F.3d 1338 (Fed. Cir. 2015). 

Plaintiff then filed the instant motion for litigation costs under § 7430. 

ARGUMENT 

I 

BASR is not entitled to an award under § 7430 because it did 
not pay or incur any litigation costs, and the individuals who 
did are ineligible to receive an award 

As a limited waiver of sovereign immunity, § 7430 must be strictly construed 

in favor of the United States and may not be enlarged beyond what the statutory 

language provides.  Ardestani v. United States, 502 U.S. 129, 137 (1991); 

Ruckelshaus v. Sierra Club, 463 U.S. 680, 685 (1983); Lawler v. United States, 16 

Cl. Ct. 53, 55 (1988). 

Section 7430(a)(2) provides that “the prevailing party may be awarded a 

judgment . . . for reasonable litigation costs incurred” in a civil tax proceeding.  The 

statute further specifies that “reasonable litigation costs” include “reasonable fees 

paid or incurred for the services of attorneys in connection with the court 

proceeding.”  § 7430(c)(1)(B)(iii) (emphasis added).  Thus, “a party seeking fees 

under § 7430 must [pay or] incur the litigation expenses attendant to that 

proceeding.”  Estate of Palumbo v. United States, 675 F.3d 234, 239 (3d Cir. 2012); 
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accord Morrison v. Commissioner, 565 F.3d 658, 660–61 (9th Cir. 2009); Marre v. 

United States, 38 F.3d 823, 828 (5th Cir. 1994); United States v. McPherson, 840 

F.2d 244, 245 (4th Cir. 1988).  Litigation costs are “incurred” when there is a legal 

obligation to pay them.  Palumbo, 675 F.3d at 240; United States v. Hudson, 626 

F.3d 36, 38 (2d Cir. 2010); Morrison, 565 F.3d at 662; Republic Plaza Properties 

Partnership v. Commissioner, T.C. Memo. 1997-239, at *3. 

A. BASR is ineligible for an award because it did not pay or incur 
any of the litigation costs it seeks 

Conspicuously absent from plaintiff’s brief is any indication of who paid or 

incurred the litigation costs in issue.  Noting this, the United States sought limited 

discovery on this matter (Doc. 62), whereupon the Court, over plaintiff’s objection 

(Doc. 63), ordered plaintiff to produce “the client’s fee agreement, a copy of all legal 

bills sent to the client, and any proof of payment from the client” (Doc. 64).  The 

documents produced by plaintiff in response to the Court’s order show that BASR 

did not pay or incur any of the litigation costs for which it now seeks an award.  

Rather, those costs were incurred and paid by William Pettinati Sr., Virginia 

Pettinati, and William Pettinati Jr., none of who satisfies the net worth 

requirements for an award under § 7430. 

Plaintiff produced two fee agreements, in the form of engagement letters, 

from the law firm Sutherland Asbill & Brennan.  One of the engagement letters was 

addressed to, and counter-signed by, William Pettinati Sr. and his wife, Virginia 

Pettinati.  (App. 3–5.)  The other was addressed to, and counter-signed by, William 

Pettinati Jr. and his wife, Karie Pettinati.  (App. 6–8.)  In the engagement letters, 
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Sutherland stated that it was confirming “the terms and conditions under which we 

will provide legal services to you.”  The letters set forth the attorneys’ hourly rates 

and the clients’ responsibility for other costs and expenses incurred.  The invoices 

produced by plaintiff (App. 9–218) reflect further that Sutherland billed all of its 

services and costs in this litigation to Mr. and Mrs. Pettinati Sr., who also paid most 

of those invoices, which they did using Mr. Pettinati Sr.’s personal credit card.  

(App. 263–83, 219–27.)  The remaining invoices were paid by William Pettinati Jr., 

who likewise made all of his payments with a personal credit card.  (App. 284–95.) 

Thus, the documents produced by plaintiff establish that BASR did not pay or 

incur any of the litigation costs for which it now seeks an award.  Rather, 

Sutherland’s fee agreements were with the Pettinatis, and not with BASR, which 

had no legal obligation whatsoever for any of the litigation costs.3  Moreover, the 

fact that Sutherland did not bill BASR for any of its services, and that BASR also 

did not pay for them, further confirms that BASR did not incur any of the litigation 

costs in question.  See Wall Indus., Inc. v. United States, 15 Cl. Ct. 796, 802 (1988) 

(noting that evidence of billing and payment is “circumstantially probative” on the 

issue of whether fees were “incurred”), aff’d 883 F.2d 1027 (Fed. Cir. 1989). 

Because BASR did not pay or incur any of the litigation costs in this case, it 

is not eligible for an award under § 7430.  See Morrison, 565 F.3d at 662 (holding 

                                      
3 It should come as no surprise that Sutherland was not willing to enter into 

a fee arrangement with BASR, given that BASR had “zero assets” at the time this 
suit was filed.  (Affidavit of William Pettinati Sr., Pl.’s Motion for Litigation Costs, 
Ex. B.) 
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that a taxpayer must have at least a contingent obligation in order to “incur” fees or 

costs under § 7430); Marre, 38 F.3d at 828–29 (limiting the taxpayer’s award to 

amount actually incurred by the taxpayer under a contingency fee arrangement); 

Republic Plaza Properties Partnership, T.C. Memo. 1997-239, at *2–3 (holding that 

a partnership that failed to establish that it paid or was legally obligated for the 

litigation costs was not eligible for an award under § 7430); Thompson v. 

Commissioner, T.C. Memo. 1996-468, at *4–6 (holding that a taxpayer was 

ineligible for an award under § 7430 for costs incurred and paid by her husband, 

whose wealth made him ineligible for an award under the net-worth requirements). 

B. The real-party-in-interest doctrine is an additional bar to an 
award in this case because none of the Pettinati family 
members who paid or incurred the litigation costs in issue is 
eligible for an award under § 7430 

The real-party-in-interest doctrine is an additional bar to an award of 

litigation costs in this case.  To qualify for an award under § 7430, a prevailing 

party must meet the net-worth eligibility requirements imposed by Congress.  In 

particular, a party must be — 

(i) an individual whose net worth did not exceed $2,000,000 at the time 
the civil action was filed, or (ii) any owner of an unincorporated 
business, or any partnership, corporation, association, unit of local 
government, or organization, the net worth of which did not exceed 
$7,000,000 at the time the civil action was filed, and which had not 
more than 500 employees at the time the civil action was filed …    

§ 7430(c)(4)(A)(ii) (referring to 28 U.S.C. § 2412(d)(1)(B), (2)(B) (1986)). 

BASR’s argument that these net-worth requirements should be determined 

with reference to BASR’s net worth is mistaken.  For one, BASR itself is not a 

“party” to this proceeding and, therefore, cannot be a “prevailing party” that 
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satisfies the eligibility requirements.  See § 7430(c)(4)(A) (“The term ‘prevailing 

party’ means any party in any proceeding to which subsection (a) applies …”) 

(emphasis added); Foothill Ranch, 110 T.C. at 99 (“The partners, rather than the 

partnership entity, are the parties in a TEFRA proceeding.”); § 6226(a), (b), (c), and 

(d). 

But, even if BASR could be considered a party, it did not pay or incur any of 

the litigation costs in issue.  Rather, those costs were both paid and incurred by the 

wealthy, individual members of the Pettinati family – that is, William Pettinati Sr., 

Virginia Pettinati, and William Pettinati Jr. – none of who is eligible for an award, 

because his or her individual net worth exceeded the statutory limit of $2 million at 

the time this action was filed.4  To permit an award under these circumstances, 

based on BASR’s assertion that it satisfies the net worth requirements, while those 

who actually incurred and paid the litigation costs, and who would be the 

beneficiaries of any award, are themselves ineligible for an award, would “open the 

door for the wholesale subversion of Congress’s intent to prevent large entities [and 

wealthy individuals] from receiving fees” under § 7430.  See Unification Church v. 

Immigration & Naturalization Service, 762 F.2d 1077, 1082 (D.C. Cir. 1985).  As 

discussed below, the real-party-in-interest doctrine requires that the Court look to 
                                      

4 Plaintiff admits that neither William Pettinati Sr. nor Virginia Pettinati 
satisfies the net worth requirements.  (Pl.’s Motion for Litigation Costs, at 6 n.5.)  
And, in the absence of any evidence provided by plaintiff to the contrary, this Court 
must assume that William Pettinati Jr. likewise fails the net worth requirements.  
See Foothill Ranch, 110 T.C. at 100 (“No evidence has been submitted relating to 
the net worth of [certain partners of the partnership] and, as a result, they have not 
met the net worth requirements.”). 
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the net worth of the individual Pettinati family members who paid and incurred the 

litigation costs in issue to determine eligibility for an award. 

1. The real-party-in-interest doctrine 

In Unification Church, the D.C. Circuit applied the real-party-in-interest 

doctrine to deny a fee award under the Equal Access to Justice Act (EAJA) where 

the church, which was the only plaintiff that was obligated to pay the fees, was 

ineligible for an award (because it employed over 500 people), even though the other 

plaintiffs would have been eligible because they were individuals whose net-worth 

did not exceed $2 million.  762 F.2d at 1081–83.  The court explained that 

Congress’s purpose in enacting the EAJA was to ease the burden upon small 

businesses of engaging in litigation with the federal government.  Congress’s 

evident intent was thus to limit fee awards to individuals or small entities “for 

whom cost may be a deterrent to vindicating their rights.”  Id. at 1082 (citing H.R. 

Rep. No. 96-1418 (1980)).  The converse of that concern, the court noted, was “a 

desire not to subsidize . . . the purchase of legal services by large entities easily able 

to afford legal services.”  Id. 

The D.C. Circuit concluded that because the church alone was obligated to 

pay the fees under the pertinent fee arrangement, it would be the beneficiary of any 

fee award and, accordingly, was the real party in interest with respect to the issue 

of fees.  Id. at 1082.  The court explained that “[i]f we were to award fees in this case 

on the basis that the individual appellants qualified under subsection (d)(2)(B)(i) 

[i.e., the net-worth requirements], we would open the door for the wholesale 

subversion of Congress’s intent to prevent large entities from receiving fees under 
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subsection (d).”  Id.  The court explained further that “if the Church would not itself 

qualify under subsection (d), then to allow the presence of the individual plaintiffs 

to result in a fee award would allow the Church to receive free legal services 

courtesy of a statute that intended to exclude the Church from its scope.”  Id. at 

1083.  The court thus held that “where the fee arrangement among the plaintiffs is 

such that only some of them will be liable for attorney’s fees, the court shall 

consider only the qualification vel non under the [EAJA] of those parties that will be 

themselves liable for fees if court-awarded fees are denied.”  Id. at 1082.5 

In Wall Industries, Inc., 15 Cl. Ct. 796, this Court’s predecessor also applied 

the real-party-in-interest doctrine to deny a fee award under the EAJA.  That case 

was a tax refund suit by a taxpayer who, the court found, had assigned all of its 

rights in the litigation (including any fee award) to its accountant, Arthur Young.  

Arthur Young was responsible for the payment of all legal fees and expenses in the 

litigation.  After prevailing in the underlying action, the taxpayer sought attorney 

fees.  Id. at 799. 

The Claims Court held that the taxpayer was ineligible for an award because 

it had not “incurred” any legal expenses; rather, Arthur Young had.  15 Cl. Ct. 802–

03.  The court went on to further hold that the real-party-in-interest doctrine was 

                                      
5 The D.C. Circuit distinguished cases involving fee awards to attorneys 

providing services pro-bono and to legal-services organizations.  The court noted 
that, in contrast to the church in the case before it, such legal-service organizations 
are themselves likely to qualify for an award, so that “Congress’s intent to limit the 
receipt of fees to those who [satisfy the eligibility requirements] would not thereby 
be thwarted.”  Id. at 1083. 
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an additional bar to the taxpayer’s application for fees.  Id. at 803–06.  In that 

regard, the court found the reasoning of the D.C. Circuit in Unification Church to be 

“persuasive,” id. at 806, and concluded that Arthur Young was the real party in 

interest because it would be the sole beneficiary of any award, inasmuch as it was 

solely responsible for paying the attorney fees, id. at 804.6  Because Arthur Young 

had a net worth in excess of $7 million and employed over 500 persons, the court 

held that the taxpayer was ineligible for an award for the additional reason that 

Arthur Young, as the real party in interest, failed the eligibility requirements under 

the EAJA.  Id. at 806. 

2. The real-party-in-interest doctrine is an additional bar to 
an award in this case 

The real-party-in-interest doctrine is also recognized by courts in the context 

of § 7430.  See, e.g., Palumbo, 675 F.3d at 242–43; Dixon v. Commissioner, T.C. 

Memo. 2006-97, at *9.  As with the EAJA, Congress intended through the 

enactment of § 7430 to “enable individual taxpayers to vindicate their rights 

regardless of their economic circumstances.”  H.R. Rep. No. 97-404, at 11 (1981); 

Morrison, 565 F.3d at 661.  To that end, § 7430 incorporates the net-worth 

eligibility requirements of the EAJA, which strictly limit who may recover fees.  See 

§ 7430(c)(4)(A)(ii).  As relevant here, individuals with a net worth exceeding $2 

million at the commencement of the action are ineligible for an award. 

                                      
6 An independent basis for the court’s conclusion that Arthur Young was the 

real party in interest was that Arthur Young was also “actively involved in [the] 
litigation.”  Id. at 804 (citing United States v. Lakeshore Terminal and Pipeline Co., 
639 F. Supp. 958 (E.D. Mich. 1986). 
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Under Unification Church and Wall Industries, the real parties in interest 

with respect to plaintiff’s motion for litigation costs are William Pettinati Sr., 

Virginia Pettinati, and William Pettinati Jr., who paid and incurred the litigation 

costs in issue.  It is these individuals who plainly would be the beneficiaries of any 

award because, if the Court denies an award, they are obligated to pay the litigation 

costs under their fee arrangement with Sutherland.  But, if the Court grants an 

award, then the United States will instead pay those costs.  The Pettinatis are thus 

the beneficiaries, and the real parties in interest, with respect to the pending 

motion for litigation costs.  See Unification Church, 762 F.2d at 1082; Wall 

Industries, 15 Cl. Ct. at 804.  To award litigation costs in this case would thus 

confer a benefit on individuals whom Congress intended to exclude from the scope of 

§ 7430 on account of their wealth.  Therefore, BASR is ineligible for an award for 

the additional reason that the Pettinatis, as the real parties in interest, fail to 

satisfy the net-worth requirements for eligibility under § 7430. 

3. The Pettinati 1998 Gift Trust for the benefit of William 
Pettinati Jr. did not pay or incur any litigation costs 

Plaintiff’s motion for litigation costs apparently sought to have this Court 

infer that BASR had incurred the litigation costs in issue.  (See Pl.’s Motion for 

Litigation Costs (“Pl.’s Motion”), at 9) (asserting that the fees were “billed to 

BASR.”)  But, now that the Court has ordered plaintiff (over his objection) to 

produce documents which establish that BASR did not in fact pay or incur any 

litigation costs, plaintiff appears poised to raise a new argument in his reply brief 

(which would be improper) with respect to payment of litigation costs.  In the March 
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25, 2016, letter transmitting plaintiff’s document production to defendant (App. 1–

2), plaintiff’s counsel claimed that, pursuant to an oral agreement, William 

Pettinati Jr. paid one-third of the litigation costs, not in his personal capacity, but 

“as Trustee of The Pettinati 1998 Gift Trust fbo William F. Pettinati, Jr.”  Thus, 

although Mr. Pettinati Jr. is not personally eligible for an award on account of his 

wealth, plaintiff apparently may claim in his reply brief that the gift trust, as a 

separate legal entity, is eligible and should be allowed to recover the costs paid by 

Mr. Pettinati Jr.7  (See Pl.’s Motion, at 6 n.5.)  The Court should reject any attempt 

by plaintiff to re-write history in this fashion.  See Thompson, T.C. Memo. 1996-468, 

at *6 (rejecting an after-the-fact attempt by the taxpayer to “reimburse” the party 

who had actually incurred and paid the fees in order to receive an award). 

William Pettinati Jr. had a personal interest in this litigation as the 

beneficiary of the gift trust.  Although plaintiff may argue otherwise, the 

engagement letter with Sutherland was plainly signed by Mr. Pettinati Jr. in his 

personal capacity.  (App. 5.)  When signing as trustee, it was Mr. Pettinati Jr.’s 

practice to clearly indicate as much in the signature block, which is what he did, for 

instance, when he signed the BASR partnership agreement as trustee (App. 256), 

when he transferred funds to BASR as trustee (Doc 33-6 at 58), and when, as 

                                      
7 There is no evidence that the gift trust would meet the net-worth eligibility 

requirements, which, under § 7430(c)(4)(D)(i)(II), must “be determined as of the last 
day of the taxable year involved in the proceeding” – in this case, 1999.  The 
affidavit of William Pettinati Jr., attached as Ex. B to plaintiff’s motion, states only 
that the gift trust “had a net-worth that did not exceed $2 million at the time the 
complaint was filed” (emphasis added). 
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trustee, he transferred the trust’s interest in BASR to another party (Doc. 33-6 at 

63).  In stark contrast, there is no indication whatsoever in the engagement letter 

with Sutherland that he was signing in a representative capacity, as trustee. 

Moreover, the credit card statements produced by plaintiff also clearly reflect 

that Mr. Pettinati Jr. paid his portion of the litigation costs with a personal credit 

card, held in his own name, and not with trust assets.  Indeed, the account holder 

identified on the credit card statements is “William Pettinati Jr., 19 Huntington 

Woods Estates Dr., Tomball, TX 77377-4701.”  (App. 284–95.)  The statements 

contain no reference to the trust.  The record in this case thus belies any claim that 

the gift trust, rather than Mr. Pettinati Jr. in his personal capacity, incurred and 

paid that portion of the litigation costs in question. 

In addition to the absence of any evidence, if plaintiff should argue this new 

theory in a reply brief, there are also legal reasons why it fails.  That is because 

Texas law, the locus of the gift trust (see App. 235 (¶ 4.1)), does not recognize as 

valid an oral contract to pay for professional services where the contract is not to be 

performed within one year.  See In re Palms at Water’s Edge, L.P., 334 B.R. 853, 

859–61 (Bankr. W.D. Tex. 2005) (citing Tex. Bus. & Com. Code Ann. § 26.01).  

Based on the engagement letters, Sutherland has been providing legal services for 

plaintiff since April 2011, such that any oral agreement among the Pettinatis as to 

how Sutherland’s ongoing fees would be paid was plainly not to be performed within 

one year and, therefore, would be unenforceable.  Accordingly, under Texas law, the 
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gift trust could not have become legally obligated to pay fees under an alleged oral 

agreement, as would be required for it to “incur” fees under § 7430. 

In sum, BASR is not entitled to an award of litigation costs under § 7430 that 

it never paid or incurred, but which were instead paid and incurred by individuals 

whose wealth disqualifies them from receiving an award under the statute. 

II 

BASR is not entitled to an award under § 7430 because it was 
not the prevailing party 

BASR is also ineligible for an award under § 7430 because it was not the 

“prevailing party.”  In this regard, BASR does not dispute that the United States’ 

position was substantially justified, which of itself would ordinarily preclude any 

award.  See § 7430(c)(4)(B).  Therefore, BASR could be the “prevailing party” only 

under the “qualified offer” provisions of § 7430(c)(4)(E), (g), which may apply 

without regard to whether the United States’ position was substantially justified. 

As discussed below, the qualified-offer provisions do not apply here for three 

independent reasons:  (1) “the amount of tax liability is not in issue” in this 

partnership proceeding under § 6226, see § 7430(c)(4)(E)(ii)(II); (2) no qualified offer 

was made during the “qualified offer period,” see § 7430(g); and (3) plaintiff’s offer to 

settle this case for a mere $1 was a sham offer that did not qualify as a “qualified 

offer” in any event, id. 
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A. The qualified-offer provisions do not apply because the amount 
of tax liability was not in issue in this partnership-level 
proceeding 

The waiver of sovereign immunity embodied in the qualified-offer provisions 

of § 7430 is narrow, as a party seeking an award of litigation costs must satisfy 

several precise and narrowly-drawn statutory requirements imposed by Congress in 

those provisions.  Section 7430(c)(4)(E)(i) provides that— 

(i) IN GENERAL.—A party to a court proceeding meeting the 
requirements of subparagraph (A)(ii) shall be treated as the prevailing 
party if the liability of the taxpayer pursuant to the judgment in the 
proceeding (determined without regard to interest) is equal to or less 
than the liability of the taxpayer which would have been so determined 
if the United States had accepted a qualified offer of the party under 
subsection (g). 

Congress also made specific exceptions to the forgoing provisions, however: 

(ii) EXCEPTIONS.—This subparagraph shall not apply to– 
  

* * * * * * 
 (II) any proceeding in which the amount of tax liability is not in 
issue, including any declaratory judgment proceeding, any proceeding 
to enforce or quash any summons issued pursuant to this title, and any 
action to restrain disclosure under section 6110(f). 

§ 7430(c)(4)(E)(ii)(II) (emphasis added).  Partnership proceedings like the present 

case fall squarely within this exclusion, because they are “proceeding[s] in which 

the amount of tax liability is not in issue.” 

____________________________ 

 A partnership is not subject to federal income tax; rather, all items of income, 

deductions, and credits of a partnership are allocated and passed through to its 

partners.  § 701.  A partnership must report its tax items on an information return, 

§ 6031, and the partners must report their shares of the partnership’s tax items on 
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their own returns, §§ 703, 704.  If the IRS disagrees with a partnership’s reporting 

of partnership items, it may initiate proceedings against the partnership and issue 

an FPAA, making adjustments to those items.  §§ 6221, 6223(a)(2).  The partners 

may then seek judicial review of the adjustments made in the FPAA by filing “a 

petition for a readjustment of the partnership items” under § 6226.  § 6226(a), (b). 

The jurisdiction of a court in a partnership proceeding under § 6226 is limited 

and does not include determining “the amount of tax liability” of any partner, as 

would be necessary for the qualified-offer provisions to apply.  Section 6226(f) 

provides: 

(f) SCOPE OF JUDICIAL REVIEW.—A court with which a petition is filed in 
accordance with this section shall have jurisdiction to determine all 
partnership items of the partnership for the partnership taxable year 
to which the notice of final partnership administrative adjustment 
relates, the proper allocation of such items among the partners, and 
the applicability of any penalty, addition to tax, or additional amount 
which relates to an adjustment to a partnership item. 

The court thus does not have jurisdiction to determine the amount of a partner’s tax 

liability – for example, to determine a deficiency in a partner’s taxes, or to 

determine an overpayment and order that it be refunded to a partner.  Klamath 

Strategic Inv. Fund v. United States, 568 F.3d 537, 552 (5th Cir. 2009); Alpha I, L.P. 

v. United States, 94 Fed. Cl. 737, 738–39 (2010).  Compare § 6226(f), with § 6214(a) 

(“the Tax Court shall have jurisdiction to redetermine the correct amount of the 

deficiency . . .”); and 28 U.S.C. § 1346(a)(1) (granting the district courts jurisdiction, 

concurrent with the Court of Federal Claims, over suits “for the recovery of any 

internal-revenue tax alleged to have been erroneously or illegally assessed or 

collected . . .”). 
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Accordingly, the Court’s amended judgment in this case (Doc. 54) did not 

determine the tax liability of any partner, or order any refund, but rather was 

limited to redetermining the adjustments made to BASR’s partnership items in the 

FPAA.  Indeed, in order for the qualified-offer provisions to apply, “the liability of 

the taxpayer pursuant to the judgment in the proceeding” must be “equal to or less 

than the liability of the taxpayer which would have been so determined if the 

United States had accepted [the] qualified offer.”  But, as noted, the judgment in 

this partnership proceeding did not determine the liability of any taxpayer.  The 

qualified-offer provisions therefore cannot be applied to determine whether any 

taxpayer’s liability pursuant to the judgment was equal to or less than it would 

have been under a qualified offer. 

 It is only after partnership proceedings under § 6226 have concluded, and 

become final, that the tax liability of the partners can be determined at the partner 

level.  § 6230; see United States v. Woods, 134 S. Ct. 557, 563 (2013) (“Once the 

adjustments to partnership items have become final, the IRS may undertake 

further proceedings at the partner level to make any resulting ‘computational 

adjustments’ in the tax liability of the individual partners.”).  A “computational 

adjustment” occurs in one of two ways – (i) direct assessment, or (ii) deficiency 

procedures initiated by an affected item notice of deficiency.  § 6230(a)(1), (a)(2); see 

Woods, 134 S.Ct. at 563.  If directly assessed, partners cannot challenge the 

assessment in a pre-payment forum, but must do so only in post-payment, partner-

level refund actions provided for in § 6230(c).  If made by an affected-item notice of 
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deficiency, partners may challenge the computational adjustment by filing a 

petition in the Tax Court within 90 days from the mailing of the notice, pursuant to 

§ 6213(a).  Desmet v. Commissioner, 581 F.3d 297, 302 (6th Cir. 2009).  Either way, 

it is in partner-level proceedings (administrative and/or judicial) that the amount of 

a partner’s tax liability is determined and in issue.  Because partnership 

proceedings under § 6226 are proceedings in which the amount of tax liability is not 

in issue, the qualified-offer provisions simply do not apply to this case. 

B. In addition, the qualified-offer provisions do not apply because 
there was no qualified offer made during the “qualified offer 
period” 

Section 7430(c)(4)(E)(i) requires a party to make a qualified offer under 

§ 7430(g).  Section 7430(g) in turn sets forth multiple requirements for the qualified 

offer, including that it must be “made by the taxpayer to the United States during 

the qualified offer period.”  § 7430(g)(1)(A) (emphasis added).  The term “qualified 

offer period” is defined in § 7430(g)(2) and provides, in precise and unambiguous 

language, that such period begins on “the date on which the 1st letter of proposed 

deficiency which allows the taxpayer an opportunity for administrative review in 

the Internal Revenue Service Office of Appeals is sent.”  § 7430(g)(2)(A). 

No “letter of proposed deficiency” allowing an opportunity for administrative 

review has ever been sent in connection with the present proceeding.  As a result, 

no “qualified offer period” has ever begun.  It is therefore impossible for a party to 

this proceeding to satisfy the plain language requirement imposed by Congress as a 

condition to waiving sovereign immunity that a qualified offer must be made to the 

United States “during the qualified offer period.”  § 7430(g)(1)(A) (emphasis added). 
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The Tax Court reached an analogous conclusion on a statute in the same 

statutory scheme.  Estate of Gillespie v. Commissioner, 103 T.C. 395 (1994), 

superseded by statute as stated in Florida Country Clubs, Inc. v. Commissioner, 122 

T.C. 73, 81 n.10 (2004).  Prior to 1998, § 7430(c)(2) permitted an award of 

administrative costs incurred on the earlier of (1) the date the taxpayer received 

notice of the decision of the IRS Office of Appeals or (2) the date of the notice of 

deficiency.  In Gillespie, the IRS did not issue either of these two documents.  

Instead, it issued a letter of proposed deficiency.  The Tax Court rejected the 

taxpayer’s attempt to substitute the letter of proposed deficiency for one of the two 

documents that Congress explicitly identified as necessary to begin the period 

during which costs were eligible for an award: 

Moreover, the text of section 7430, e.g., has a plain meaning as to this 
issue:  administrative costs incurred prior to the earlier of:  (1) The 
date of the taxpayer’s receipt of a decision of Appeals, or (2) the date of 
the notice of deficiency, are not recoverable under section 7430. 

Gillespie, 103 T.C. at 398.8  In the same way, in section 7430(g)(2)(A), Congress was 

clear that litigation costs incurred prior to the “1st letter of proposed deficiency 

which allows the taxpayer an opportunity for administrative review,” and thus prior 

to the beginning of the qualified offer period, are not recoverable under the qualified 

offer provisions. 

                                      
8 The specific holding in Gillespie was superseded by a statutory amendment.  

In 1998, Congress amended § 7430(c)(2), so that the mailing of “the 1st letter of 
proposed deficiency which allows the taxpayer an opportunity for administrative 
review in the Internal Revenue Service Office of Appeals” now can commence the 
start date, along with the other two documents stated in that section, from which 
administrative costs incurred are eligible for an award. 
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1. The IRS’s issuance of the FPAA to BASR did not begin 
the “qualified offer period” 

Plaintiff does not argue that the FPAA issued to BASR (see Compl., Ex. A) 

began the “qualified offer period” under section 7430(g), but we address the issue for 

completeness.  An FPAA, including the FPAA issued to BASR, does not qualify as 

the document that Congress requires to begin the qualified offer period – namely, 

“the 1st letter of proposed deficiency which allows the taxpayer an opportunity for 

administrative review in the Internal Revenue Service Office of Appeals.”  

§ 7430(g)(2)(A).  An FPAA comes up short of this statutory requirement in two 

respects:  (1) it is not a “letter of proposed deficiency”; and (2) it does not “allow[] the 

taxpayer an opportunity for administrative review in the Internal Revenue Service 

Office of Appeals.” 

First, an FPAA does not satisfy the requirements for a “letter of proposed 

deficiency.”  The contents of the letter required to begin the qualified offer period 

under section 7430(g)(2)(A) – “the 1st letter of proposed deficiency which allows the 

taxpayer an opportunity for administrative review in the Internal Revenue Service 

Office of Appeals” – are prescribed by Congress in § 7522.  § 7522(a), (b)(3).  Among 

other things, the letter must “identify the amounts (if any) of, the tax due, interest, 

additional amounts, additions to the tax, and assessable penalties included in such 

notice.”  Id.  Stated differently, as its name suggests, a “letter of proposed 

deficiency” must propose a “deficiency.”  The term “deficiency” is defined in 

§ 6211(a) and generally refers to the amount of tax owed by a taxpayer after taking 

into account the taxpayer’s return and any prior assessments.  An FPAA, by 
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contrast, does not identify or propose a deficiency or any other amount due.  (See, 

e.g., Compl., Ex. A.) 

In addition, an FPAA does not “allow[] the taxpayer an opportunity for 

administrative review in the Internal Revenue Service Office of Appeals,” as 

required under § 7430(g)(2)(A).  Rather, an FPAA is a “final” administrative 

determination.  See § 6223(a)(2) (referencing the “notice of a final partnership 

administrative adjustment”) (emphasis added).  After it issues, therefore, there is 

no opportunity for further administrative review; instead, the recipient of an FPAA 

is allowed the opportunity to seek judicial review.  § 6226(a), (b); see Clovis I v. 

Commissioner, 88 T.C. 980, 983 (1987) (document not an FPAA because, among 

other things, it provided opportunity for additional administrative consideration by 

one of IRS’s appeals officers). 

Finally, Congress knows exactly how to differentiate between a “notice of a 

final partnership administrative adjustment” and “the 1st letter of proposed 

deficiency which allows the taxpayer an opportunity for administrative review in 

the Internal Revenue Service Office of Appeals,” as Congress has specified which 

one is intended in multiple statutes.  Compare §§ 6225(a)(1), 6226(a), 6227(a)(2), 

and 6228(a)(2)(C)(ii) (all specifying an FPAA), with §§ 6621(c)(2)(A)(i), 7430(c)(2) 

(flush language (iii)), 7430(g)(2)(A), and 7522(b)(3) (all specifying 1st letter of 

proposed deficiency allowing opportunity for administrative review).  It must 

therefore be concluded that both Congress’ choice of the letter of proposed deficiency 
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to begin the qualified offer period in section § 7430(g)(2)(A), and its simultaneous 

omission of an FPAA for that purpose, were deliberate. 

2. Plaintiff’s claim that the “qualified offer period” began 
when the United States filed its Answer in this case is 
meritless 

In a footnote (Pl.’s Motion, at 3 n.3), plaintiff claims that the “qualified offer 

period began after the government filed its answer on August 31, 2010.”  Plaintiff 

offers no explanation for this claim, other than a naked citation to Treas. Reg. 

§ 301.7430-7(c)(7).  The regulation is of no aid to plaintiff.  It sets forth explicit and 

unambiguous requirements for beginning the qualified offer period that plaintiff 

never satisfied. 

The part of the regulation to which plaintiff evidently alludes provides that, 

in connection with a tax refund case, the qualified offer period begins either on the 

date the IRS mails a notice disallowing the taxpayer’s claim for refund, or, in the 

event the IRS does not disallow the taxpayer’s refund claim, on the date the United 

States files its answer or other responsive pleading in the related tax refund case: 

To constitute a qualified offer, an offer must be made during the 
qualified offer period.  The qualified offer period begins on the date on 
which the first letter of proposed deficiency which allows the taxpayer 
an opportunity for administrative review in the Internal Revenue 
Service Office of Appeals is sent to the taxpayer. For this purpose, the 
date of the notice of claim disallowance will begin the qualified offer 
period in a refund case. If there has been no notice of claim 
disallowance in a refund case, the qualified offer period begins on the 
date on which the answer or other responsive pleading is filed with the 
court. 

Treas. Reg. § 301.7430-7(c)(7) (emphasis added). 
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On its face, therefore, the regulation applies only in connection with “a refund 

case.”  The present proceeding is not, however, as required by the regulation, a 

“refund case.”  As noted, this case was a partnership proceeding under § 6226 in 

which the Court’s jurisdiction was limited to a redetermination of BASR’s 

partnership items, § 6226(f), and in which the Court lacked jurisdiction to order any 

refund, id.; Klamath, 568 F.3d at 552; Alpha I, 94 Fed. Cl. at 738–39.  It therefore 

was not preceded, as required in the regulation, by plaintiff’s filing of a refund claim 

(that could have given rise to a notice of claim disallowance).  Because this 

proceeding is not a refund suit, plaintiff’s reliance on Treas. Reg. § 301.7430-7(c)(7) 

to begin the qualified offer period is misplaced. 

C. In any event, plaintiff’s offer to settle this case for a mere $1 
was a sham offer that did not qualify as a “qualified offer” 
under § 7430(g) 

Finally, to qualify for an award of litigation costs under the qualified offer 

provisions, the taxpayer must make a “qualified offer” to the United States.  

§§ 7430(c)(4)(E)(i), (g)(1).  As relevant here, the term “qualified offer” means “a 

written offer.”  § 7430(g)(1) (emphasis added).  The statute does not define the word 

“offer,” and so it must be given its ordinary meaning.  See, e.g., AK Steel Corp. v. 

United States, 226 F.3d 1361, 1371 (Fed. Cir. 2000). 

The word “offer” is defined, among other things, as “[t]he act or an instance of 

presenting something for acceptance; specif., a statement that one is willing to do 

something for another person or to give that person something <the prosecutor’s 

offer of immunity>.”  Black’s Law Dictionary 1253 (10th ed. 2014) (emphasis added).  

The word “something” in this definition is best understood as (1) “some definite but 
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not specified thing: an unnamed but positive, concrete, or significant thing – 

opposed to nothing <he has ~ to live for>” or (2) “a person or thing of consequence”.  

Webster’s Third New International Dictionary 2172 (1986) (unabridged) (emphasis 

in original).  Thus, the ordinary meaning of the word “offer” in § 7430(g) requires a 

taxpayer to present for acceptance (or be willing to do) a significant thing or a thing 

of consequence.  This meaning is unambiguous. 

The legislative history of the qualified-offer provisions confirms, in any event, 

that Congress intended to encourage settlement of tax cases by requiring a taxpayer 

to offer something of significance, both for the United States to accept and for the 

taxpayer to give up.  Thus, Congress sought to encourage the IRS to settle tax cases 

“whenever possible,” but only where the IRS could do so for “appropriate amounts”: 

The Committee believes that settlement of tax cases should be 
encouraged whenever possible.  Accordingly, the Committee believes 
that the application of a rule similar to FRCP 68 is appropriate to 
provide an incentive for the IRS to settle taxpayers’ cases for 
appropriate amounts, by requiring reimbursement of taxpayer’s costs 
when the IRS fails to do so. 

S. Rep. No. 105-174, at 48 (1998) (emphases added). 

In offering $1 as a proposed settlement, plaintiff never satisfied the statutory 

requirement to make an “offer” because plaintiff never attempted to settle this case 

by presenting anything of significance, either for the United States to accept or for 

plaintiff to give up.  Plaintiff thus never made an “offer” within the meaning of 

§ 7430(g)(1). 

At the time plaintiff asked the United States to accept $1 to end this 

litigation, plaintiff, Mr. William Pettinati Sr., had estimated that his own tax 
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liability (ultimately to be determined at the partner-level) would increase by more 

than $735,533, based on the adjustments to BASR’s returns, if the United States 

prevailed in this suit.  (See Compl., ¶ 12.)  A United States’ victory would have 

resulted in increases in tax liability for BASR’s other partners as well, collectively 

equal to the tax on the $6.6 million gain passed through to them by BASR from the 

sale of the Pettinatis’ family business.  In addition, the United States’ position 

certainly was not frivolous, but was reasonable, and the outcome of this case was 

close (as demonstrated by plaintiff’s narrow 2-1 victory in the Federal Circuit). 

In light of the foregoing, plaintiff’s $1 offer was wholly unreasonable and, on 

its face, constituted nothing of significance for plaintiff to part with or for the 

United States to accept.  The offer was not a good-faith attempt by plaintiff to settle 

this case, but rather was made for the purpose of shifting plaintiff’s litigation costs 

to the United States (in the event of a victory by plaintiff), unless the United States 

agreed to what essentially would have amounted to a concession of its case by 

accepting plaintiff’s offer.  Plaintiff’s offer was thus nothing more than an attempt 

to manipulate the qualified-offer provisions and make the United States pay for 

litigation costs in a situation in which Congress never intended.  To apply the 

qualified-offer provisions under these circumstances would not promote the 

settlement of tax cases and would undermine Congress’s purpose that tax cases be 

settled for “appropriate amounts.”  S. Rep. No. 105-174, at 48.  See August v. Delta 

Air Lines, Inc., 600 F.2d 699, 701–02 (7th Cir. 1979) (holding that an offer under 

Rule 68 of the Federal Rules of Civil Procedure must be “reasonable” and “made in 
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good faith” in order to warrant the shifting of fees), aff’d on other grounds, 450 U.S. 

346 (1981); S. Rep. No. 105-174, at 48 (stating that the qualified-offer provisions of 

§ 7430 were intended to encourage settlement of tax cases by enacting a “rule 

similar to FRCP 68”). 

In footnote (Pl.’s Motion, at 2 n.2), plaintiff claims that an offer of $1 is 

“common” in cases involving a “procedural issue like the statute of limitations.”  

Plaintiff offers no evidence for this assertion.  Instead, plaintiff cites a single case 

(In re Seay v. United States, 369 B.R. 423, 437 (Bankr. E.D. Ark. 2007)) that did not 

involve a period of limitations issue, did not discuss whether token offers are 

common, and, other than stating that the offer was $100, did not otherwise discuss 

the amount of the offer at all, for example, whether it comported with the plain 

meaning of “offer” in § 7430(g)(1).  Likewise, in the same footnote, plaintiff claims 

that it made the token offer of $1 because BASR and its partners believed that they 

would win the case.  Again, plaintiff offers no evidence of this subjective state of 

mind.  further, the qualified offer provisions are not held hostage to the subjective 

perception of a taxpayer as to the likelihood or not of victory, but, as explained 

above, the plain meaning of the word “offer” requires the taxpayer to present 

something of significance for both the IRS to accept and the taxpayer to give up.  A 

$1 request for concession utterly fails that requirement in the context of this close 

case. 
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III 

Even if the Court were to determine that BASR is eligible for 
an award, the Court should exercise its discretion to deny an 
award in this case 

The Court has discretion whether to award litigation costs under § 7430.  

§ 7430(a) (“the prevailing party may be awarded”) (emphasis added); In re Rasbury, 

24 F.3d 159, 166 (11th Cir. 1994) (“The word ‘may’ indicates that the awarding 

court has a degree of discretion.”); Morrison, 565 F.3d at 661 (referring to an award 

as “discretionary”). 

It would be unjust under the circumstances of this case to require the United 

States to pay plaintiff’s litigation costs.  The Son of BOSS tax scheme that Erwin 

Mayer implemented for the Pettinatis has, as it turns out, ultimately allowed them 

to avoid paying income tax to the United States on more than $6.6 million of gain 

from the sale of their family business in 1999.  In Marriott Int’l Resorts v. United 

States, 586 F.3d 962 (Fed. Cir. 2009), the Federal Circuit held on the merits that the 

same short-sale strategy employed by Mayer for the Pettinatis in this case was 

invalid for federal tax purposes.  That is because the obligation to close a short sale 

constitutes a “liability” for purposes of § 752 that must be accounted for when 

calculating a partner’s basis in the partnership after contributing a short sale, 

which BASR and the Pettinatis did not do.  Id. at 977-80. 

Pursuant to the judgment in this case, however, the IRS discovered the 

scheme too late, as a result of Mayer’s fraud on the United States, and, for that 

reason, the Pettinatis now will not pay tax on their gain.  Although this Court 

granted summary judgment in favor of plaintiff, it recognized that the Government 
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had advanced “a number of persuasive policy arguments” for an extended statute of 

limitations, “particularly in light of the practical impediments to the discovery of 

tax fraud.”  (Doc. 53, p. 16.) 

Not only have the Pettinatis managed to avoid paying federal income tax to 

the United States on over $6.6 million of gain from the sale of their family business, 

but they also recovered between $60,000 and $70,000 in the settlement of a class-

action law suit against Jenkens & Gilchrist arising out of the alleged faulty tax-

shelter services they received from Mayer in implementing the Son of BOSS 

scheme.  (Doc. 33-1 at 91 (Tr. 146).)  Based on all of the foregoing, it would be 

inequitable to require the United States to pay for plaintiff’s litigation costs, in 

addition to being time-barred from collecting the tax that the Pettinatis otherwise 

would have owed, all because the fraud perpetrated against the United States by 

the Pettinatis’ own hired tax attorney prevented the IRS from discovering the 

scheme in time to do anything about it. 

IV 

If the Court were nonetheless to grant an award, then the 
amount of the award should be substantially reduced from the 
amount plaintiff seeks 

In the event that the Court were to grant an award, it should be substantially 

reduced because the amount requested by plaintiff is unreasonable and includes 

costs that are not recoverable under § 7430.  
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A. The hourly rates for attorney fees requested by plaintiff are 
excessive 

Section 7430 permits a discretionary award to a prevailing party for 

“reasonable litigation costs,” including attorney fees, but limits the amount of fees 

that may be recovered.  Specifically, any recoverable hourly rate— 

shall not be in excess of $125 per hour unless the court determines that 
an increase in the cost of living or a special factor, such as the limited 
availability of qualified attorneys for such proceeding, the difficulty of 
the issues presented in the case, or the local availability of tax 
expertise, justifies a higher rate. 

§ 7430(c)(1)(B)(iii).  The IRS annually applies a cost-of-living adjustment to the base 

hourly rate, which, as noted in plaintiff’s brief (at 8), results in an adjusted rate for 

the relevant years, 2012–2016, of $180, $190, $190, $200, and $200, respectively.  

Plaintiff, however, requests that the Court award an hourly rate of $400 – more 

than double the statutory amount – for time billed by partners in any of the 

foregoing years, and $250 for time billed by associates for any of those years.  BASR 

bears the burden of establishing the existence of a “special factor” to justify an 

award above the statutory limit.  Anthony v. United States, 987 F.2d 670, 675 (10th 

Cir. 1993); Pohl Corp. v. United States, 29 Fed. Cl. 66, 69, 75 (1993).  As justification 

for a higher rate, plaintiff argues (at 9) that— 

The issue in this case was difficult and highly complex.  The litigation 
lasted several years.  The matter was appealed to the Federal Circuit 
Court of Appeals.  Additionally, BASR was unable to locate any 
counsel either locally or nationally with tax expertise who were 
available at the statutory rate. 

None of these reasons, however, justifies an award above the statutory rate. 
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1. Under § 7430(c)(1)(B)(iii), “the difficulty of the issues presented in the 

case” may justify a higher rate.  The regulations identify the following factors to 

consider in making this determination:  (1) the number of different provisions of law 

involved in each issue; (2) the complexity of the particular provision or provisions of 

law involved in each issue; (3) the number of factual issues present in the 

proceeding, and (4) the complexity of the factual issues present in the proceeding.  

Treas. Reg. § 301.7430-4(b)(3)(iii)(E).  Applying these factors here, the difficulty of 

the issues in this case does not justify an enhanced rate. 

The resolution of this case turned on a pure question of law regarding the 

proper statutory interpretation of a phrase in a single statutory provision:  

§ 6501(c)(1), providing that “In the case of a false or fraudulent return with the 

intent to evade tax, the tax may be assessed . . . at any time”).  The legal question 

presented was straightforward and narrow – i.e., whether the fraud exception under 

the statute applied only to cases in which the taxpayer had the requisite intent to 

evade tax.  As a matter of pure statutory interpretation, any attorney with some tax 

litigation experience could have effectively litigated this case.  Moreover, the facts 

underlying the legal issue at the heart of this case were not in dispute, because, as 

the United States made clear in its pleadings, it did not assert that the Pettinatis 

(the taxpayers here) possessed the requisite intent to evade tax.  Thus, there were 

no disputed factual issues, let alone any complex factual issues, present in this case 

that would justify a higher rate based on “the difficulty of the issues presented.” 
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2. That this litigation “lasted several years” and “was appealed to the 

Federal Circuit” also does not justify an enhanced rate.  Much litigation, including 

tax litigation, lasts for several years, and many cases are appealed.  Such 

circumstances are certainly not unique to this case and, therefore, cannot constitute 

“special factors” warranting an hourly rate above the statutory amount. 

3. Plaintiff’s assertion that it “was unable to locate any counsel either 

locally or nationally with tax expertise who were available at the statutory rate” is 

factually unsupported.  If indeed there were no attorneys in the country with tax 

expertise who were available at the statutory rate, as plaintiff appears to suggest, 

then an enhanced rate would presumably be warranted in every tax controversy in 

the country. 

Plaintiff’s unsupported assertion appears to be based on the following 

statement contained in the affidavit of William Pettinati Jr., attached to plaintiff’s 

motion for litigation costs (Ex. B): 

I live in Tomball, TX.  I researched the availability of several tax 
attorneys who had the necessary qualifications to advise BASR on this 
matter within a reasonable distance from my principal residence and 
also conducted a nationwide search of qualified attorneys.  I was 
unable to locate counsel, locally or nationally, who would charge less 
than $200 an hour. . . . 

Contrary to the exaggerated assertion in plaintiff’s brief, which implies that an 

exhaustive local and national search was conducted for “any” attorney “with tax 

expertise” who would charge at the statutory rate, Mr. Pettinati Jr.’s affidavit 

reveals that his efforts were confined to researching merely the “availability” of 

“several” tax attorneys who had “the necessary qualifications” to advise BASR, and 

Case 1:10-cv-00244-SGB   Document 68   Filed 04/28/16   Page 39 of 46



34 
 

 

that none of them would “charge less than $200 an hour.”  There is no indication as 

to what Mr. Pettinati Jr. believed the “necessary qualifications” of an attorney 

might be, nor does his statement indicate what hourly rate would have been 

charged by the attorneys that he contacted.  The affidavit thus establishes nothing 

more than that there were “several” attorneys somewhere in the country, with 

unspecified “necessary qualifications,” who would not charge less than $200 an 

hour. 

In any event, plaintiff has failed to establish that there were no available 

attorneys with tax experience in the Houston, Texas area who would charge at the 

statutory rate, or that the “prevailing market rates for the kind or quality of 

services furnished” (§ 7430(c)(1)(B)) in this case is higher than the statutory rate 

established by Congress in § 7430 for tax cases.  Plaintiff has failed to carry its 

burden that a “special factor” justifies a higher rate.  See Pohl, 29 Fed. Cl. at 75 

(“Pohl has not proven that its two attorneys have special qualifications other than a 

‘certain degree of tax expertise,’ thus the court will not exceed the statutory limit.”) 

(quoting Cassuto v. Commissioner, 936 F.2d 736, 743 (2d Cir. 1991)). 

B. The award requested by plaintiff includes fees and costs not 
recoverable under § 7430 

Plaintiff also seeks costs that are not recoverable under § 7430, consisting of 

(1) administrative and litigation costs incurred in connection with other litigation; 

(2) paralegal fees for merely clerical tasks; and (3) costs and attorney fees for time 

spent on unsuccessful discovery motions. 
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1. Administrative and litigation costs incurred in other proceedings.  The 

reasonable litigation costs that may be recovered in a proceeding under § 7430 are 

limited to those costs “incurred in connection with such court proceeding.”  

§ 7430(a)(2) (emphasis added).  The amount sought by plaintiff, however, includes 

costs incurred in connection with separate administrative proceedings before the 

IRS and litigation in the Tax Court.  See William Fred Pettinati Jr., Trustee v. 

Commissioner, T.C. No. 21156-12L; and William Fred Pettinati Sr. & Virginia 

Pettinati v. Commissioner, T.C. No. 11573-14L.  Plaintiff may not be awarded in 

this case any of the administrative or litigation costs incurred in connection with 

those separate proceedings.  § 7430(a)(2); Grigoraci v. Commissioner, 122 T.C. 272, 

277 (2004) (“Under the plain language of the statute, then, we may award only such 

administrative or litigation costs as were incurred in connection with the instant 

proceeding.”); see Oliveira v. United States, 827 F.2d 735, 744 (Fed. Cir. 1987) 

(holding under the EAJA that courts “may award only those reasonable and 

necessary expenses of an attorney . . . incurred or expended solely or exclusively in 

connection with the case before the court”). 

The Tax Court cases were filed by the Pettinatis to challenge the IRS’s efforts 

to assess and collect tax from BASR’s partners pursuant to the FPAA that was the 

subject of this case.  By way of background, a partner may elect to challenge an 

FPAA by filing a petition in the Tax Court, the district court, or the Court of 

Federal Claims.  § 6226(a).  While a § 6226 partnership-level case is proceeding in 

district court or the Court of Federal Claims (but not in the Tax Court), the IRS is 
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authorized to determine and assess at the partner-level a partner’s tax liability 

pursuant to the FPAA that is being challenged in the case.  § 6225(a); see Treas. 

Reg. § 301.6226(e)-1(d).  This determination occurs at the partner-level and is not a 

part of the pending partnership-level proceeding.  Further, it is a provisional action, 

because the IRS is required to revisit its determination to ensure that it comports 

with the ultimate outcome of the partnership proceeding.  Where the outcome does 

anything other than sustain the FPAA, a post-proceeding, partner-level correction 

of the IRS’s determination will be required. 

Because BASR’s partners opted to bring this partnership-level proceeding in 

this Court, and not in the Tax Court, the IRS was permitted to (and did) make a 

provisional, administrative determination and assessment of the partners’ tax, 

pursuant to the FPAA.  The IRS subsequently sent the Pettinatis notices of a tax 

lien, or proposed levy, and their right to a collection-due-process (CDP) hearing 

under § 6320 and § 6330 prior to such levy.  The Pettinatis requested and received 

administrative hearings before the IRS, pursuant to § 6320 and § 6330, and then 

filed separate petitions in the Tax Court to challenge the IRS’s administrative 

determinations sustaining the proposed collection action.  As a result of the final 

judgment in this case, in which the FPAA was held to have been untimely issued, 

however, the IRS is making appropriate administrative corrections by abating the 

assessments against BASR’s partners, in order to comport with the outcome of this 

case. 
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Included in plaintiff’s application for litigation costs are all of the costs and 

attorney fees incurred by the Pettinatis in the CDP hearings before the IRS and in 

the subsequent Tax Court litigation that ensued.  (See, for example, Pl.’s Motion, 

Ex. C at 3 (entries include “Filing Fees – (U.S. Tax Court) Petition Filing Fee”); Pl.’s 

Motion, Ex. D at 3, 4, 5, 6, 7, 14, 15, 20, 21, 22, 23, 25, 26, 27 (entries include, for 

example, “Attention to tax lien,” “Attention to collection due process issues,” 

“Conference with S. Lord on CDP issues,” “Petitioning Tax Court regarding Notice 

of Determination,” “Attention to documents regarding IRS’s collection efforts,” 

“Answer to petition to Tax Court,” “Attention to collection case before the Tax 

Court,” “Attention to motion to continue Tax Court case,” etc.).)  But, to recover 

administrative costs associated with the CDP proceedings, the Pettinatis were 

required to submit a timely application therefor to the IRS, see § 7430(b)(4), and 

establish that they satisfied all of the other requirements under § 7430.  And, to 

recover the litigation costs incurred in connection with the Tax Court litigation, the 

Pettinatis likewise must make application therefore in the Tax Court, and establish 

therein that they satisfy all of the requirements for an award under § 7430. 

In any event, none of those costs may be awarded in this separate, 

partnership-level proceeding.  Moreover, because the documentation provided in 

support of plaintiff’s motion for litigation costs fails to adequately distinguish 

between costs incurred in connection with this court proceeding and the costs 

associated with the CDP proceedings, the award requested by plaintiff should be 

denied in its entirety, unless and to the extent plaintiff can establish that such costs 
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were incurred solely in connection with this court proceeding.  See Naparano Iron & 

Metal Co. v. United States, 825 F.2d 403, 404 (Fed. Cir. 1987) (denying a fee 

application for lack of appropriate documentation). 

2. Work by paralegals.  Work done by paralegals is compensable only “if it 

is work that would have been done by an attorney.”  Miller v. Alamo, 983 F.2d 856, 

862 (8th Cir. 1993).  Such work may include “factual investigation, including 

locating and interviewing witnesses; assistance with depositions, interrogatories, 

and document production; compilation of statistical and financial data; checking 

legal citations; and drafting correspondence.”  Impresa Construzioni v. United 

States, 100 Fed. Cl. 750, 767 (2011).  Paralegal work that is “purely clerical in 

nature,” however, is not reimbursable.  Miller, 983 F.2d at 862. 

Based on the descriptions provided, most of the paralegal work in this case 

was purely clerical in nature and therefore not reimbursable.  (See Pl.’s Motion, Ex. 

C.)  It included things such as “printing out and organizing emails received from 

[attorney],” “review and index discovery responses,” “work on organization of case 

files and documents,” “request transcript from teleconference,” “receive and forward 

hearing transcript to case team,” “provide [attorney] with copies of transcripts from 

depositions,” etc.  Such work is clerical and cannot be reimbursed as the work of an 

attorney.  Again, because the general descriptions of the paralegals’ work in the 

documentation provided by plaintiff is, in many instances, inadequate to permit the 

necessary differentiation between these types of work, the paralegal costs should 

also be denied in their entirety.  See Naparano, 825 F.2d at 404. 

Case 1:10-cv-00244-SGB   Document 68   Filed 04/28/16   Page 44 of 46



39 
 

 

3. Costs and fees related to unsuccessful discovery motions.  BASR is also 

not entitled to the costs and fees it seeks for time spent preparing plaintiff’s 

unsuccessful motion to compel (Doc. 22), opposing the United States’ successful 

motion for a protective order filed in response (Doc. 23), or preparing for the 

resulting telephone conference with the Court.  The Court granted the United 

States’ motion for a protective order and ordered that plaintiff’s motion to compel 

was moot.  (Doc. 24.)  See Miller, 983 F.2d at 861 (denying fees for time spent on 

“unsuccessful motions”).  The amount of time spent on these efforts, according to the 

documentation submitted by plaintiff, was 25.3 partner hours, 44.1 associate hours, 

and 8.3 paralegal hours (Pl.’s Motion, Ex. D at 8–9; Ex. C at 6), none of which 

should be included in any award. 
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CONCLUSION 

For the foregoing reasons, plaintiff’s motion for litigation costs should be 

denied. 

     Respectfully submitted, 

      s/ Jacob Christensen                                                 
      JACOB CHRISTENSEN 
      Attorney of Record 
      U.S. Department of Justice 
      Tax Division 
       Court of Federal Claims Section 
      Post Office Box 26 
      Ben Franklin Post Office 
      Washington, D.C. 20044 
      (202) 307-0878 
      jacob.e.christensen@usdoj.gov 
 
      CAROLINE D. CIRAOLO 
        Acting Assistant Attorney General 
      DAVID I. PINCUS 
        Chief, Court of Federal Claims Section 
      BART D. JEFFRESS 
        Trial Attorney 
       
      Attorneys for defendant 
 
      April 28, 2016 
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