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$��7KH�3URSHU�/HJDO�6WDQGDUG�IRU�$ZDUGLQJ�7UHDW\�%HQHILWV

8QGHU�$UWLFOH������

���6WDUU
V�7KLUG�&RXQWU\�5HVLGHQW�$UJXPHQW

���6WDUU�0LVXQGHUVWDQGV�WKH�7HFKQLFDO�([SODQDWLRQ
V

&RQFHSWLRQ�RI��5HVLGHQF\�

���,I�,W�:HUH�9DOLG��6WDUU
V�7KLUG�&RXQWU\�5XOH�:RXOG

%H�D�0HFKDQLFDO�7HVW��,W�,V�1RW

���6WDUU
V�7HVW�&ODVKHV�:LWK�WKH�1DWXUH�RI�$UWLFOH���
V

'LVFUHWLRQDU\�3URYLVLRQ�DQG�,WV�2YHUULGLQJ�3XUSRVH

���6WDUU
V�7HVW�:RXOG�5HVXOW�,Q�D�&UDPSHG

&RQFHSWLRQ�RI�7UHDW\�6KRSSLQJ

%��7KH�&RPSHWHQW�$XWKRULW\
V�$SSOLFDWLRQ�RI

WKH�$UWLFOH�������6WDQGDUG

���:KHWKHU�&HUWDLQ��3XUSRUWHGO\�.H\�(YLGHQFH

5HTXLUHG�D�&RQWUDU\�5HVXOW

���:KHWKHU�WKH�&RPSHWHQW�$XWKRULW\
V�$QDO\VLV

5HVWHG�RQ�,UUHOHYDQW�RU�,QFRUUHFW�'HWHUPLQDWLRQV

,9��&RQFOXVLRQ

0(025$1'80�23,1,21
7KH�ELODWHUDO�WD[�WUHDW\�EHWZHHQ�WKH�8QLWHG�6WDWHV�DQG�6ZLW]HUODQG�HQWLWOHV�6ZLVV�UHVLGHQW�HQWLWLHV�WR�D�UHGXFWLRQ�LQ�WKH
WD[�UDWH�DSSOLHG�WR�GLYLGHQGV�WKH\�UHFHLYH�IURP�8�6��VRXUFHV��SURYLGHG�WKH\�PHHW�RQH�RI�D�GR]HQ�RU�VR�REMHFWLYH
FULWHULD�HQXPHUDWHG�LQ�WKH�WUHDW\��,I�QRQH�RI�WKH�OLVWHG�UHTXLUHPHQWV�DUH�VDWLVILHG��WKH�,QWHUQDO�5HYHQXH�6HUYLFH�PD\�VWLOO
DXWKRUL]H�D�ORZHU�UDWH�LI�LW�GHWHUPLQHV�WKDW�WKH�6ZLVV�HQWLW\�ZDV�QRW�HVWDEOLVKHG�IRU�D��SULQFLSDO�SXUSRVH��RI�REWDLQLQJ
WUHDW\�EHQHILWV��7KHVH�UXOHV�DUH�GHVLJQHG�WR�OLPLW�WUHDW\�EHQHILWV�WR�DSSOLFDQWV�WKDW�KDYH�D�VXIILFLHQWO\�VWURQJ�EXVLQHVV
RU�JHRJUDSKLF�FRQQHFWLRQ�WR�6ZLW]HUODQG�

6ZLVV�GRPLFLOHG�6WDUU�,QWHUQDWLRQDO�&RPSDQ\��,QF����6WDUU����ZDV�RQFH�WKH�ODUJHVW�VKDUHKROGHU�RI�WKH�LQVXUDQFH�JLDQW
$,*��,Q�������6WDUU��ZKLFK�GLG�QRW�PHHW�DQ\�RI�WKH�WUHDW\
V�REMHFWLYH�FULWHULD�IRU�EHQHILWV��SHWLWLRQHG�WKH�,56�IRU�D
GLVFUHWLRQDU\�UHGXFWLRQ�LQ�WKH�UDWH�DSSOLHG�WR�VRPH������PLOOLRQ�LQ�GLYLGHQGV�WKDW�6WDUU�UHFHLYHG�IURP�$,*�GXULQJ�WKH
�����WD[�\HDU��$IWHU�D�OHQJWK\�SHULRG�RI�GLVFXVVLRQV�EHWZHHQ�WKH�WZR�VLGHV��WKH�,56�XOWLPDWHO\�GHQLHG�6WDUU
V�UHTXHVW
IRU�WUHDW\�EHQHILWV�RQ�WKH�JURXQG�WKDW�6WDUU
V�KLVWRULFDO�VHOHFWLRQ�RI�GRPLFLOHV�DQG�LWV�WKHQ�UHFHQW�UHORFDWLRQ�WR
6ZLW]HUODQG�ZHUH�PRWLYDWHG�DV�>
�@�PXFK�E\�WD[�UHDVRQV�DV�E\�LQGHSHQGHQW�EXVLQHVV�SXUSRVHV��$��SULPDU\�SXUSRVH�
RI�WKH�PRYH��WKH�,56�WKXV�FRQFOXGHG��ZDV�WR�REWDLQ�WUHDW\�EHQHILWV�
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6WDUU�QRZ�FKDOOHQJHV�WKH�,56
V�GHQLDO�RI�WUHDW\�EHQHILWV�DV�DUELWUDU\�DQG�FDSULFLRXV�XQGHU�WKH�$GPLQLVWUDWLYH�3URFHGXUH
$FW��6WDUU
V�SULPDU\�FRQWHQWLRQ�LV�WKDW�WKH�WUHDW\
V�SULPDU\�SXUSRVH�WHVW�LV�GHVLJQHG�WR�SUHYHQW�WKH�SUDFWLFH�RI��WUHDW\
VKRSSLQJ��DQG�WKDW�WKH�,56�DSSOLHG�DQ�HUURQHRXV�GHILQLWLRQ�RI�WKDW�WHUP�LQ�FRQFOXGLQJ�WKDW�WKH�FRPSDQ\
V�UHORFDWLRQ�WR
6ZLW]HUODQG�ZDV�ODUJHO\�WD[�GULYHQ��6WDUU�DUJXHV�WKDW��WUHDW\�VKRSSLQJ��LV�D�SUHFLVH�OHJDO�WHUP��FRYHULQJ�RQO\�WKRVH
LQVWDQFHV�ZKHUH�DQ�RQ�SDSHU�UHVLGHQW�RI�D�FRXQWU\�QRW�SDUW\�WR�WKH�UHOHYDQW�WD[�WUHDW\�XVHV�DQ�HQWLW\�WKDW�LV�DQ�RQ�
SDSHU�UHVLGHQW�RI�D�WUHDW\�FRXQWU\�LQ�RUGHU�WR�REWDLQ�WUHDW\�EHQHILWV��%HFDXVH�6WDUU�DQG�LWV�VXEVLGLDULHV�ZHUH�RQ�SDSHU
6ZLVV�UHVLGHQWV�DQG�WKH�PDMRULW\�RI�LWV�YRWLQJ�VKDUHKROGHUV�ZHUH�8�6��FLWL]HQV�DW�WKH�UHOHYDQW�WLPH��6WDUU�VD\V�LW�FRXOG
QRW�KDYH�EHHQ��WUHDW\�VKRSSLQJ��XQGHU�WKLV�GHILQLWLRQ��6WDUU
V�OHJDOLVWLF�FRQFHSWLRQ�RI��WUHDW\�VKRSSLQJ���KRZHYHU�
FDQQRW�EH�VTXDUHG�ZLWK�WKH�WH[W�RI�WKH�8�6��6ZLVV�WUHDW\�RU�LWV�DFFRPSDQ\LQJ�DJHQF\�JXLGDQFH��,QVWHDG��WKRVH
DXWKRULWLHV�XQGHUVWDQG��WUHDW\�VKRSSLQJ��DV�HQFRPSDVVLQJ�VLWXDWLRQV�ZKHUH�DQ�HQWLW\�HVWDEOLVKHV�LWVHOI�LQ�D�WUHDW\
MXULVGLFWLRQ�ZLWK�D��SULQFLSDO�SXUSRVH��RI�REWDLQLQJ�WUHDW\�EHQHILWV��%HFDXVH�WKH�,56�UHDVRQDEO\�DSSOLHG�WKDW�VWDQGDUG�LQ
GHQ\LQJ�WUHDW\�EHQHILWV�WR�6WDUU��WKH�&RXUW�GHFOLQHV�WR�VHW�DVLGH�LWV�GHWHUPLQDWLRQ�

,��%DFNJURXQG
$��6WDWXWRU\�%DFNJURXQG
:KHQ�IRUHLJQ�FRUSRUDWLRQV�UHFHLYH�GLYLGHQGV�IURP�8�6��VRXUFHV��WKDW�LQFRPH�LV�JHQHUDOO\�WD[HG�DW�D�����UDWH����
8�6�&��i�����D�������7R�DYRLG�GRXEOH�WD[DWLRQ�DQG�HQFRXUDJH�FURVV�ERUGHU�LQYHVWPHQWV��WKH�8QLWHG�6WDWHV�KDV�HQWHUHG
LQWR�QXPHURXV�ELODWHUDO�WD[�WUHDWLHV�ZLWK�RWKHU�QDWLRQV��$V�D�JHQHUDO�PDWWHU��WKHVH�WUHDWLHV�IHDWXUH�D�UHFLSURFDO
UHGXFWLRQ�LQ�WKH�WD[�UDWH�RQ�IRUHLJQ�VRXUFH�LQFRPH�IRU�GRPHVWLF�UHVLGHQWV�RI�WKH�FRQWUDFWLQJ�FRXQWULHV��)RU�H[DPSOH�
WKH�WUHDW\�DW�LVVXH�KHUH��ZKLFK�WKH�&RXUW�ZLOO�UHIHU�WR�DV�WKH��8�6��6ZLVV�7UHDW\���UHGXFHV�WKH�WD[�RQ�8�6��VRXUFH
GLYLGHQG�LQFRPH�IRU�6ZLVV�UHVLGHQWV�IURP�����WR����RU������GHSHQGLQJ�RQ�WKH�6ZLVV�HQWLW\
V�SHUFHQWDJH�RI
RZQHUVKLS�LQ�WKH�8�6��FRUSRUDWLRQ��6HH&RQYHQWLRQ�%HWZHHQ�WKH�8QLWHG�6WDWHV�RI�$PHULFD�DQG�WKH�6ZLVV
&RQIHGHUDWLRQ�IRU�WKH�$YRLGDQFH�RI�'RXEOH�7D[DWLRQ�ZLWK�5HVSHFW�WR�7D[HV�RQ�,QFRPH�DUW���������2FW�����������6�
7UHDW\�'RF��1R���������KWWSV���ZZZ�LUV�JRY�SXE�LUV�WUW\�VZLVV�SGI�>KHUHLQDIWHU��7UHDW\�@�

%LODWHUDO�WD[�WUHDWLHV��LQFOXGLQJ�WKH�8�6��6ZLVV�7UHDW\��WKXV�DLP�WR�EHQHILW�UHVLGHQWV�RI�WKH�WZR�FRQWUDFWLQJ�VWDWHV��%XW
WKLV��EHJV�WKH�TXHVWLRQ�RI�ZKR�LV�WR�EH�WUHDWHG�DV�D�UHVLGHQW�RI�D�&RQWUDFWLQJ�6WDWH�IRU�WKH�SXUSRVH�RI�EHLQJ�JUDQWHG
WUHDW\�EHQHILWV���'HS
W�RI�WKH�7UHDVXU\��7HFKQLFDO�([SODQDWLRQ�RI�WKH�&RQYHQWLRQ�%HWZHHQ�WKH�8QLWHG�6WDWHV�RI
$PHULFD�DQG�WKH�6ZLVV�&RQIHGHUDWLRQ�IRU�WKH�$YRLGDQFH�RI�'RXEOH�7D[DWLRQ�ZLWK�5HVSHFW�WR�7D[HV�RQ�,QFRPH����
KWWS���ZZZ�LUV�JRY�SXE�LUV�WUW\�VZLVWHFK�SGI�>KHUHLQDIWHU��7HFKQLFDO�([SODQDWLRQ�@���7KH�8�6�6ZLVV�7UHDW\�JHQHUDOO\
GHILQHV�>
�@�UHVLGHQF\�EDVHG�RQ�ORFDO�WD[�OLDELOLW\��,I�D�SHUVRQ��LV�OLDEOH�WR�WD[�������E\�UHDVRQ�RI�KLV�GRPLFLOH��RU�WKH�OLNH�
WKDW�SHUVRQ�LV�D�UHVLGHQW�RI�WKH�WD[LQJ�MXULVGLFWLRQ��7UHDW\�DUW�������D���+RZHYHU���>W@KH�IDFW�WKDW�D�SHUVRQ�LV�GHWHUPLQHG
WR�EH�D�UHVLGHQW�RI�D�&RQWUDFWLQJ�6WDWH�>XQGHU�WKH�WUHDW\
V�GHILQLWLRQ@�GRHV�QRW�QHFHVVDULO\�HQWLWOH�WKDW�SHUVRQ�WR�WKH
EHQHILWV�RI�WKH�&RQYHQWLRQ���7HFKQLFDO�([SODQDWLRQ�����$V�WKH�WUHDW\�IUDPHUV�UHFRJQL]HG��LI�RQ�SDSHU�UHVLGHQF\�ZHUH
HQRXJK�WR�REWDLQ�WUHDW\�EHQHILWV��WKHQ�LW�ZRXOG�EH�HDV\�WR�VNLUW�WKH�V\VWHP��$Q\�FRPSDQ\ಧQR�PDWWHU�LWV�DFWXDO
MXULVGLFWLRQDO�RU�JHRJUDSKLF�WLHV��RU�WKH�ORFDWLRQ�RU�LGHQWLW\�RI�LWV�WUXH�EHQHILFLDULHVಧFRXOG�VLPSO\�HVWDEOLVK�LWVHOI�RU�D
VXEVLGLDU\�HQWLW\�LQ�RQH�RI�WKH�WUHDW\�QDWLRQV��DQG�REWDLQ�WUHDW\�EHQHILWV��7KDW�FRPSDQ\��LQ�RWKHU�ZRUGV��FRXOG�HDVLO\
HQJDJH�LQ�WUHDW\�VKRSSLQJ�

(QWHU��/LPLWDWLRQ�RQ�%HQHILWV��SURYLVLRQV��&RPPRQ�DPRQJ�ELODWHUDO�WD[�WUHDWLHV��DQG�KRXVHG�LQ�$UWLFOH����RI�WKH�8�6��
6ZLVV�7UHDW\��WKHVH�SURYLVLRQV�DLP�WR�GHQ\�WUHDW\�EHQHILWV�WR�WKRVH�ZKR�HVWDEOLVK��OHJDO�HQWLWLHV�������LQ�D�&RQWUDFWLQJ
6WDWH�ZLWK�D�SULQFLSDO�SXUSRVH�WR�REWDLQ�>WUHDW\@�EHQHILWV���7HFKQLFDO�([SODQDWLRQ�����2I�FRXUVH��XQOLNH�GHWHUPLQLQJ�RQ�
SDSHU�UHVLGHQF\��GLYLQLQJ�DQ�HQWLW\
V��SULQFLSDO�SXUSRVH��IRU�HVWDEOLVKLQJ�LWVHOI�LQ�D�SDUWLFXODU�MXULVGLFWLRQ�LV�QR�HDV\�WDVN�
,QGHHG���LW�UHTXLUHV�WKH�WD[�DGPLQLVWUDWLRQ�WR�PDNH�D�VXEMHFWLYH�GHWHUPLQDWLRQ�RI�WKH�WD[SD\HU
V�LQWHQW���7HFKQLFDO
([SODQDWLRQ�����7R�HDVH��WKH�DGPLQLVWUDWLYH�EXUGHQV�RI�VXFK�DQ�DSSURDFK���LG���$UWLFOH����VSHOOV�RXW�D�QXPEHU�RI
REMHFWLYH��PHFKDQLFDO�WHVWV�PHDQW�WR�LGHQWLI\�WKRVH�WUHDW\�FRXQWU\�UHVLGHQWV�ZKR�DUH�ZRUWK\�UHFLSLHQWV�RI�WUHDW\
EHQHILWV��*HQHUDOO\��WKHVH�PHFKDQLFDO�WHVWV�VHHN�WR�LGHQWLI\�HQWLWLHV�ZLWK�OHJLWLPDWH��QRQ�WD[�UHODWHG�PRWLYHV��VXFK�DV
EXVLQHVV�SXUSRVHV��IRU�WKHLU�FODLPHG�VWDWH�RI�UHVLGHQF\���7KH�DVVXPSWLRQ�XQGHUO\LQJ�HDFK�RI�>$UWLFOH���
V�PHFKDQLFDO@
WHVWV�LV�WKDW�D�WD[SD\HU�WKDW�VDWLVILHV�WKH�UHTXLUHPHQWV�RI�DQ\�RI�WKH�WHVWV�SUREDEO\�KDV�D�UHDO�EXVLQHVV�SXUSRVH�IRU�WKH
VWUXFWXUH�LW�KDV�DGRSWHG��RU�KDV�D�VXIILFLHQWO\�VWURQJ�QH[XV�WR�WKH�RWKHU�&RQWUDFWLQJ�6WDWH>�@��7HFKQLFDO�([SODQDWLRQ����
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7KH�LGHD�LV�WKDW��LQ�RUGHU�WR�REWDLQ�WUHDW\�EHQHILWV��WKH�HQWLW\
V��EXVLQHVV�SXUSRVH�RU�FRQQHFWLRQ�>VKRXOG@�RXWZHLJK>@�DQ\
SXUSRVH�WR�REWDLQ�>WUHDW\@�EHQHILWV���,G�

3DUDJUDSK���RI�$UWLFOH�����IRU�LQVWDQFH��SURYLGHV�WKDW��D�SHUVRQ�WKDW�LV�D�UHVLGHQW�RI�D�&RQWUDFWLQJ�6WDWH�DQG�WKDW
GHULYHV�LQFRPH�IURP�WKH�RWKHU�&RQWUDFWLQJ�6WDWH�PD\�RQO\�FODLP�WKH�EHQHILWV�SURYLGHG�IRU�LQ�WKLV�&RQYHQWLRQ�ZKHUH
VXFK�SHUVRQ��IDOOV�LQWR�RQH�RI�VHYHQ�FDWHJRULHV��7UHDW\�DUW���������7KRVH�FDWHJRULHV�LQFOXGH�DQ��LQGLYLGXDO���LG�DUW�
������D���DQ�HQWLW\��HQJDJHG�LQ�WKH�DFWLYH�FRQGXFW�RI�D�WUDGH�RU�EXVLQHVV�LQ�WKH�������&RQWUDFWLQJ�6WDWH��ZKHUH�LW�LV�D
UHVLGHQW��LI�WKH�LQFRPH�LW�GHULYHV�LV�FRQQHFWHG�WR�WKDW�WUDGH�RU�EXVLQHVV��LG�DUW��������F���DQG�D��IDPLO\�IRXQGDWLRQ
UHVLGHQW�RI�6ZLW]HUODQG��XQOHVV�WKH�IRXQGHU��RU�WKH�PDMRULW\�RI�WKH�EHQHILFLDULHV��DUH�SHUVRQV�ZKR�DUH�QRW�>LQGLYLGXDOV@
HQWLWOHG�WR�>WUHDW\@�EHQHILWV�������RU����SHUFHQW�RU�PRUH�RI�WKH�LQFRPH�RI�WKH�IDPLO\�IRXQGDWLRQ�FRXOG�EHQHILW�>
�@�SHUVRQV
ZKR�DUH�QRW�>LQGLYLGXDOV@�HQWLWOHG�WR�>WUHDW\@�EHQHILWV���LG�DUW��������J���7KHVH�FULWHULD�DUH�SUR[LHV�IRU�LQWHQW��7KH�WUHDW\
GUDIWHUV�DSSUHFLDWHG�WKDW�LQGLYLGXDOV�ZKR�DFWXDOO\�OLYH�LQ�6ZLW]HUODQG��ZKR�HQJDJH�LQ�DQ�DFWLYH�WUDGH�RU�EXVLQHVV�LQ
6ZLW]HUODQG��RU�ZKR�VHW�XS�D�6ZLVV�IDPLO\�IRXQGDWLRQ�LQ�6ZLW]HUODQG��SULPDULO\�WR�EHQHILW�6ZLVV�LQGLYLGXDOV���SUREDEO\
DUH�QRW�UHVLGHQWV�RI�6ZLW]HUODQG�EHFDXVH�WKH\�ZDQW�ORZHU�WD[�UDWHV�RQ�WKHLU�8�6��VRXUFH�LQFRPH�

7KH�GUDIWHUV�DOVR�UHFRJQL]HG��KRZHYHU��WKDW�FHUWDLQ�HQWLWLHV�ZLWK�OHJLWLPDWH�UHDVRQV�IRU�UHVLGLQJ�LQ�D�WUHDW\�QDWLRQ�PLJKW
QHYHUWKHOHVV�IDLO�$UWLFOH���
V�ULJLG�PHFKDQLFDO�WHVWV��6HH�7HFKQLFDO�([SODQDWLRQ������>7@KHVH�PHFKDQLFDO�WHVWV�FDQQRW
DFFRXQW�IRU�HYHU\�FDVH�LQ�ZKLFK�WKH�WD[SD\HU�ZDV�QRW�WUHDW\�VKRSSLQJ�����$FFRUGLQJO\��LQ�SDUDJUDSK���RI�WKH�$UWLFOH��WKH
WUHDW\�OHDYHV�RSHQ�WKH�SRVVLELOLW\�IRU�GLVFUHWLRQDU\�UHOLHI�

$�SHUVRQ�WKDW�LV�QRW�HQWLWOHG�WR�WKH�EHQHILWV�RI�WKLV�&RQYHQWLRQ�SXUVXDQW�WR�WKH�SURYLVLRQV�RI�WKH�SUHFHGLQJ
SDUDJUDSKV�PD\��QHYHUWKHOHVV��EH�JUDQWHG�WKH�EHQHILWV�RI�WKH�&RQYHQWLRQ�LI�WKH�FRPSHWHQW�DXWKRULW\�RI�WKH
6WDWH�LQ�ZKLFK�WKH�LQFRPH�DULVHV�VR�GHWHUPLQHV�DIWHU�FRQVXOWDWLRQ�ZLWK�WKH�FRPSHWHQW�DXWKRULW\�RI�WKH�RWKHU
&RQWUDFWLQJ�6WDWH�

7UHDW\�DUW���������7KH�7HFKQLFDO�([SODQDWLRQ�LQGLFDWHV�WKDW��>Z@KLOH�DQ�DQDO\VLV�XQGHU�SDUDJUDSK���PD\�ZHOO�GLIIHU�IURP
WKDW�XQGHU�RQH�RI�WKH�RWKHU�WHVWV�RI�$UWLFOH�����LWV�REMHFWLYH�LV�WKH�VDPH��WR�LGHQWLI\�LQYHVWRUV�ZKRVH�UHVLGHQFH�LQ�WKH
RWKHU�6WDWH�FDQ�EH�H[SODLQHG�E\�IDFWRUV�RWKHU�WKDQ�D�SXUSRVH�WR�GHULYH�WUHDW\�EHQHILWV���7HFKQLFDO�([SODQDWLRQ�����7KH
7HFKQLFDO�([SODQDWLRQ�HODERUDWHV�WKDW

>W@KH�FRPSHWHQW�DXWKRULW\�RI�D�6WDWH�ZLOO�EDVH�D�GHWHUPLQDWLRQ�XQGHU�>WKH�GLVFUHWLRQDU\�SURYLVLRQ@�RQ
ZKHWKHU�WKH�HVWDEOLVKPHQW��DFTXLVLWLRQ��RU�PDLQWHQDQFH�RI�WKH�SHUVRQ�VHHNLQJ�EHQHILWV�XQGHU�WKH
&RQYHQWLRQ��RU�WKH�FRQGXFW�RI�VXFK�SHUVRQ
V�RSHUDWLRQV��KDV�RU�KDG�DV�RQH�RI�LWV�SULQFLSDO�SXUSRVHV�WKH
REWDLQLQJ�RI�EHQHILWV�XQGHU�WKH�&RQYHQWLRQ��7KXV��SHUVRQV�WKDW�HVWDEOLVK�RSHUDWLRQV�LQ�RQH�RI�WKH�6WDWHV
ZLWK�D�SULQFLSDO�SXUSRVH�RI�REWDLQLQJ�WKH�EHQHILWV�RI�WKH�&RQYHQWLRQ�RUGLQDULO\�ZLOO�QRW�EH�JUDQWHG�UHOLHI
XQGHU�SDUDJUDSK���

7HFKQLFDO�([SODQDWLRQ����

7KLV�&RXUW�SUHYLRXVO\�FRQFOXGHG�WKDW�WKH�DERYH�JXLGDQFH�IURP�WKH�7HFKQLFDO�([SODQDWLRQಧDW�WLPHV�UHIHUUHG�WR�DV�WKH
�SULQFLSDO�SXUSRVH��WHVWಧSURYLGHG�WKH�DSSURSULDWH�VWDQGDUG�IRU�HYDOXDWLQJ�ZKHWKHU�VRPHRQH�LV�HQWLWOHG�WR�UHOLHI�XQGHU
$UWLFOH��������ERWK�IRU�WKH�,56�LQ�WKH�ILUVW�LQVWDQFH�DQG�RQ�MXGLFLDO�UHYLHZ��6HH�6WDUU�,QW
O�&R���,QF��Y��8QLWHG�6WDWHV
��6WDUU�,��������)��6XSS���G������������'�'�&��������

%��6WDUU
V�+LVWRU\��&RUSRUDWH�6WUXFWXUH��DQG�3UHYLRXV�5HORFDWLRQV
6WDUU�,QWHUQDWLRQDO�ZDV�IRXQGHG�LQ������E\�&RUQHOLXV�9DQGHU�6WDUU��$�5������,QLWLDOO\�LQFRUSRUDWHG�LQ�WKH�5HSXEOLF�RI
3DQDPD��WKH�FRPSDQ\�DLPHG�DW�GHYHORSLQJ�D�ZRUOGZLGH�QHWZRUN�RI�LQVXUDQFH�DJHQFLHV�WKDW�JHQHUDWHG�LQWHUQDWLRQDO
EXVLQHVV�IRU�8�6��EDVHG�LQVXUDQFH�FRPSDQLHV��$�5������%\�������6WDUU�ZDV�KHDGTXDUWHUHG�LQ�%HUPXGD��DQG�KDG
FRPH�WR�RSHUDWH�RYHU�����RIILFHV�LQ����FRXQWULHV��,G��7KDW�VDPH�\HDU��6WDUU�HQWHUHG�LQWR�D�WUDQVIRUPDWLYH�>
�@
DJUHHPHQW�ZLWK�$PHULFDQ�,QWHUQDWLRQDO�5HLQVXUDQFH�&RPSDQ\��,QF����$,5&2����DQRWKHU�LQVXUDQFH�FRPSDQ\�IRXQGHG
E\�9DQGHU�6WDUU��,Q�HVVHQFH��6WDUU�VZDSSHG�LWV�LQVXUDQFH�EXVLQHVVHV�IRU�VWRFN�LQ�$,5&2��$�5���������$W�WKH�VDPH
WLPH��6WDUU�UHRUJDQL]HG��,Q�D�VWDWHG�HIIRUW�WR�NHHS�WKH�JDLQV�IURP�WKH������VWRFN�DFTXLVLWLRQ��ZLWKLQ�>6WDUU@�IRU�IXWXUH
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LQYHVWPHQW�DQG�XVH�DQG�XOWLPDWH�GLVSRVLWLRQ�WR�FKDULW\���6WDUU
V�YRWLQJ�VKDUHKROGHUV�FUHDWHG�D�QHZ�FODVV�RI�QRQ�YRWLQJ
FRPPRQ�VWRFN��ZLWK�IXOO�UHVLGXDO�ULJKWV�WR�6WDUU
V�DVVHWV��QRZ�PRVWO\�$,5&2�VWRFN���DQG�LVVXHG�LW�WR�D�FKDULWDEOH�WUXVW�
ZKRVH�XOWLPDWH�EHQHILFLDU\�ZDV�D�1HZ�<RUN�IRXQGDWLRQ��$�5������2WKHU������DPHQGPHQWV�SODFHG�UHVWULFWLRQV�RQ�WKH
YRWLQJ�VKDUHKROGHUV
�XVH�RI�WKH�VR�FDOOHG��5HVWULFWHG�6XUSOXV�ಧHVVHQWLDOO\��WKH�HFRQRPLF�JDLQ�WKDW�UHVXOWHG�IURP
6WDUU
V�DFTXLVLWLRQ�RI�$,5&2�VWRFN��6HH�$�5���������,Q�������ZKHQ�$,5&2�PHUJHG�ZLWK�$,*��WKH�$,5&2�VWRFN�EHFDPH
$,*�VWRFN��DQG�6WDUU�EHFDPH�$,*
V�ODUJHVW�VKDUHKROGHU��$�5�����

$V�WKH�*RYHUQPHQW�SRLQWV�RXW��6WDUU�LWVHOI�FRQFHGHV��DQG�D�6RXWKHUQ�'LVWULFW�RI�1HZ�<RUN�FRXUW�KDV�GLVFXVVHG�DW
OHQJWK��VHH�6WDUU�,QW
O�&R��Y��$P��,QW
O�*US���,QF�������)��6XSS���G������6�'�1�<���������WKH�IDFWRUV�PRWLYDWLQJ�WKH�YHVWLQJ
RI�WKH�FRUSRUDWLRQ
V�HFRQRPLF�YDOXH�LQ�D�FKDULWDEOH�WUXVW�ZHUH�QRW�ZKROO\�FKDULWDEOH�LQ�QDWXUH��WR�VD\�WKH�OHDVW���%H\RQG
VHHNLQJ��WR�EXLOG�YDOXH�IRU�HYHQWXDO�ORQJ�UDQJH�XVH�DQG�GLVWULEXWLRQ�WR�WKH�FRPPRQ�VWRFN�RZQHUV�IRU�FKDULWDEOH
SXUSRVHV��� LG��DW�������6WDUU
V�FKDULW\�RZQHUVKLS�VWUXFWXUH�ZDV�DOVR�GHVLJQHG�WR�SUHYHQW�WKH�KRVWLOH�WDNHRYHU�RI�$,*��
LG��DW�������DQG�WR�IXQG�FRPSHQVDWLRQ�JUDQWV�WR�$,*�H[HFXWLYHV�� LG��DW�������6HH�DOVR�$�5�����������>7@KH�>&KDULWDEOH@
7UXVW�ZDV�VHW�XS�DV�>D@�ORQJ�WHUP�DUUDQJHPHQW�ZLWK�PXOWLSOH�JRDOV�>$@PRQJ�WKH�JRDOV�RI�WKH�DUUDQJHPHQW�ZHUH�WKH
LQWHQWLRQV�WR�SURWHFW�$,*�IURP�XQZDUUDQWHG�KRVWLOH�ELGV�IRU�FKDQJH�LQ�FRQWURO�DQG�WR�SHUPLW�>6WDUU@��DV�$,*
V�ODUJHVW
VKDUHKROGHU��WR�PDNH�LQFHQWLYH�FRPSHQVDWLRQ�JUDQWV�������WR�$,*�HPSOR\HHV�����0RWLYDWLRQV�DVLGH��6WDUU�PDLQWDLQHG�WKLV
FDSLWDO�VWUXFWXUHಧYRWLQJ�VKDUHV�ZLWK�YLUWXDOO\�QR�HFRQRPLF�YDOXH��VLWWLQJ�DWRS�YDOXDEOH�QRQ�YRWLQJ�VKDUHV�RZQHG�E\�D
FKDULWDEOH�WUXVWಧWKURXJK�WKH�WLPH�SHULRG�UHOHYDQW�KHUH��$V�RI�������6WDUU�KDG��������VKDUHV�RI�QRQ�YRWLQJ�FRPPRQ
VWRFN�RZQHG�E\�6WDUU�$*��WKH�ODWHVW�LQFDUQDWLRQ�RI�6WDUU
V�FKDULWDEOH�WUXVW������VKDUHV�RI�YRWLQJ�VWRFN�RZQHG�E\�WHQ
8�6��DQG�WZR�IRUHLJQ�LQGLYLGXDOV��ODUJHO\�FXUUHQW�RU�IRUPHU�$,*�H[HFXWLYHV��DQG�����VKDUHV�RI��ILUVW�SUHIHUUHG�VWRFN��
RZQHG�E\�WZR�8�6��LQGLYLGXDOV��$�5��������

$JDLQ��6WDUU�ZDV�EDVHG�LQ�%HUPXGD�DW�WKH�WLPH�RI�LWV������UHRUJDQL]DWLRQ��,W�UHPDLQHG�WKHUH�XQWLO�������ZKHQ�LW
PRYHG�WR�,UHODQG��$V�ZLWK�WKH�PRWLYHV�XQGHUO\LQJ�WKH�FRUSRUDWLRQ
V�FDSLWDO�VWUXFWXUH��LWV�UHDVRQV�IRU�WKLV�PRYH�DUH�D
PDWWHU�RI�VRPH�GLVSXWH��,Q�D�-XO\������PHHWLQJ�ZLWK�8�6��&RPSHWHQW�$XWKRULW\��RIILFLDOV��6WDUUಧWKURXJK
FRXQVHOಧUHSUHVHQWHG�WKDW�%HUPXGD�ZDV�VLPSO\��WRR�VPDOO�RI�D�SODFH�IRU�D�����ELOOLRQ�FKDULW\���DQG�WKDW��%HUPXGD�KDV
SROLWLFDO�SUREOHPV�DV�ZHOO�DV�D�ODFN�RI�VNLOOHG�ZRUNHUV�DQG�SURIHVVLRQDOV���$�5�������+RZHYHU��DV�WKH�*RYHUQPHQW
QRWHV��WKHUH�LV�DEXQGDQW�HYLGHQFH�WKDW�WKH�PRYH�IURP�%HUPXGD�WR�,UHODQG�ZDV�>
�@�WD[�PRWLYDWHG��,Q�D������1HZ�<RUN
7LPHV�DUWLFOH��ORGJHG�LQ�WKH�DGPLQLVWUDWLYH�UHFRUG��D�6WDUU�YRWLQJ�VKDUHKROGHU�DQG�IRUPHU�$,*�YLFH�FKDLUPDQ�H[SODLQHG
WKDW��,UHODQG�WD[HV�VWRFN�GLYLGHQGV�DW�D���SHUFHQW�WR����SHUFHQW�UDWH��FRPSDUHG�ZLWK����SHUFHQW�LQ�%HUPXGD��DQG�WKDW
SURPSWHG�WKH�PRYH�WR�'XEOLQ���$�5�������7KH�*RYHUQPHQW�DOVR�SRLQWV�WR�HYLGHQFH�EURXJKW�RXW�LQ�WKH�OLWLJDWLRQ�EHWZHHQ
6WDUU�DQG�$,*��LQFOXGLQJ�D������PHPR�IURP�6WDUU
V�WKHQ�SUHVLGHQW�0LFKDHO�0XUSK\��UHFRPPHQGLQJ�WKDW�6WDUU�PRYH�WR
,UHODQG�IRU�WD[�UHDVRQV��DQG�D�SD\PHQW�VFKHGXOH�IRU�6WDUU
V�$,*�GLYLGHQGV��VKRZLQJ�WKDW�WKRVH�SD\PHQWV�VXUJHG�LQ
������'HI�
V�5HSO\�6XSS��&URVV�0RW��6XPP��-����'HI�
V�5HSO\��������7KH�SD\PHQWV�LQFUHDVHG�E\�����PLOOLRQ�IURP�WKH
\HDU�EHIRUH��SUHYLRXV�DQQXDO�LQFUHDVHV�KDG�UDQJHG�IURP����PLOOLRQ�WR����PLOOLRQ��,G��

&��6WDUU
V�0RYH�WR�6ZLW]HUODQG
,Q�������URXJKO\�D�\HDU�DIWHU�6WDUU�UHORFDWHG�WR�,UHODQG��WKH�FRPSDQ\�EHJDQ�SODQQLQJ�IRU�\HW�DQRWKHU�PRYH��7KH
RVWHQVLEOH�UHDVRQ�IRU�WKLV�PRYHಧDV�6WDUU�UHSUHVHQWHG�LQ�D�SUH�ILOLQJ�SUHVHQWDWLRQ�WR�WKH�&RPSHWHQW�$XWKRULW\�RQ
'HFHPEHU����������DQG�DJDLQ�LQ�LWV�'HFHPEHU����������UHTXHVW�IRU�WUHDW\�EHQHILWVಧZDV�WKDW�,ULVK�ODZ�ZDV�QRW
DPHQDEOH�WR�LWV�FKDULWDEOH�REMHFWLYHV��6HH�$�5�������������,Q�SDUWLFXODU��6WDUU�LQGLFDWHG�WKDW�,ULVK�ODZ�SURKLELWHG�LW�IURP
PDNLQJ�GRQDWLRQV�WR�FKDULWLHV�WKDW�ZHUH�QRW�DSSURYHG�DV�H[HPSW�FKDULWLHV�E\�WKH�,ULVK�5HYHQXH�&RPPLVVLRQHUV��$�5�
����7KLV��FRPELQHG�ZLWK�6WDUU
V��UHODWHG�FRPPLWPHQWV�WR�WKH�,ULVK�DXWKRULWLHV���SXUSRUWHGO\�SODFHG��VHYHUH�SUDFWLFDO
OLPLWDWLRQV�RQ�WKH�DPRXQWV�WKDW�FRXOG�EH�GLVWULEXWHG�WR�GRQHHV�RXWVLGH�RI�,UHODQG���$�5������6WDUU�DOVR�VDLG�LW�ZDQWHG�WR
DPHQG�WKH�WUXVW�GHHG�VR�WKDW�WKH�WUXVWHHಧDQG�QRW�6WDUU�LWVHOIಧZRXOG�KDYH�WKH�SRZHU�WR�GLUHFW�WKH�7UXVW
V�LQYHVWPHQWV
DQG�GLVWULEXWLRQV��EXW�WKH�GHHG��FRXOG�QRW�HIIHFWLYHO\�EH�DPHQGHG�XQGHU�,ULVK�ODZ���,G�

,Q�D�VHSDUDWH�SUHVHQWDWLRQ�DQG�VXEPLVVLRQ�WR�WKH�&RPSHWHQW�$XWKRULW\�URXJKO\�HLJKWHHQ�PRQWKV�ODWHU��KRZHYHU��6WDUU
RIIHUHG�DQ�DGGLWLRQDO��DQG�ZKROO\�GLVWLQFW��UHDVRQ�IRU�LWV�GHVLUH�WR�OHDYH�,UHODQG��7KH�FRPSDQ\�H[SODLQHG�WKDW
�EHJLQQLQJ�LQ�6HSWHPEHU�������>6WDUU�KDG�EHFRPH@�WKH�WDUJHW�RI�D�QXPEHU�RI�ILHUFHO\�FRQWHVWHG�ODZVXLWV�ZLWK�$,*�
UHJDUGLQJ�WKH�SURSHU�RZQHUVKLS�RI�6WDUU
V��PRVW�VLJQLILFDQW�DVVHW���LWV�$,*�VKDUHV��$�5����������VHH�DOVR�$�5������
�����-XO\����������SUHVHQWDWLRQ�WR�WKH�&RPSHWHQW�$XWKRULW\��H[SODLQLQJ�WKDW��OLWLJDWLRQ�ULVN�ZDV�LQ�IDFW�DQ�LPPHGLDWH
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DQG�SUHVVLQJ�UHDVRQ�IRU�>6WDUU
V@�PRYH�WR�6ZLW]HUODQG�����6WDUU�ZDV�ZRUULHG�WKDW�WKRVH�DVVHWV�ZHUH�QRW�VXIILFLHQWO\
LQVXODWHG�IURP�OLWLJDWLRQ�LQ�,UHODQG��DQG�VR�LW�EHJDQ�ORRNLQJ�IRU�D��MXULVGLFWLRQ�>WKDW@�ZRXOG�SURYLGH�WKH�PRVW�VDIHW\�LQ�OLJKW
RI�WKH�DVVDXOW�EHLQJ�PRXQWHG�E\�$,*���$�5�������6WDUU�QRZ�PDLQWDLQV�WKDW�WKHVH�WZR�EURDG�FRQFHUQVಧIOH[LELOLW\�IRU�LWV
FKDULW\��DQG�SURWHFWLRQ�IRU�LWV�DVVHWVಧPRWLYDWHG�LWV�GHFLVLRQ�WR�UHORFDWH��6HH�3O�
V�0HP��6XSS��&URVV�0RW��6XPP��-�
��3O�
V�&URVV�06-���������

%XW�ZKHUH�VKRXOG�6WDUU�PRYH"�7KH�GHFLVLRQPDNLQJ�SURFHVV�6WDUU�HPSOR\HG�LQ�DQVZHULQJ�WKDW�TXHVWLRQ�LV�VXPPDUL]HG
LQ�D��GHFLVLRQ�PDWUL[���ZKLFK�ERWK�SDUWLHV�FRQVLGHU�IDYRUDEOH�HYLGHQFH��$�5�������7KH�FKDUW�DSSHDUV�>
�@�WR�KDYH�EHHQ
FUHDWHG�LQ�������LQ�DQ�HIIRUW�WR�VXPPDUL]H�IRU�WKH�&RPSHWHQW�$XWKRULW\��WKH�DQDO\VLV�WKH�9RWLQJ�6KDUHKROGHUV
XQGHUWRRN�LQ��������$�5�������,W�LQFOXGHV�HOHYHQ�URZV��RQH�IRU�HDFK�FRPELQDWLRQ�RI�MXULVGLFWLRQV�FRQVLGHUHG�DV�SRVVLEOH
KRPHV�IRU�6WDUU�DQG�LWV�FKDULWDEOH�WUXVW��DQG�IRXU�FROXPQV��RQH�IRU�HDFK�FULWHULRQ�DQDO\]HGಧQDPHO\���/RFDO�7D[����8�6�
7D[����/LWLJDWLRQ�5LVN���DQG��&KDULWLHV�5HJXODWLRQ���$�5�������)RU�H[DPSOH��WKH�VHYHQWK�URZ�UHDGV��1HWKHUODQGV�ಧ
1HWKHUODQGV���LQGLFDWLQJ�WKH�SRVVLELOLW\�RI�UHORFDWLQJ�ERWK�6WDUU�DQG�LWV�FKDULWDEOH�WUXVW�WR�WKH�1HWKHUODQGV��,G��5HDGLQJ
IURP�OHIW�WR�ULJKW��WKH�URZ�IRU��6ZLW]HUODQG�ಧ�6ZLW]HUODQG���WKH�MXULVGLFWLRQDO�FRPELQDWLRQ�XOWLPDWHO\�VHOHFWHG��LQGLFDWHV
D��9HU\�*RRG���/RFDO�7D[��HQYLURQPHQW���/RZ���/LWLJDWLRQ�5LVN���DQG��6WURQJ���&KDULWLHV�5HJXODWLRQ���,G��7KH�FKDUW
LQGLFDWHV�WKDW�WKH��8�6��7D[��VLWXDWLRQ�LQ�6ZLW]HUODQG�ZRXOG�EH��%DG��DEVHQW����������L�H���ZLWKRXW�WKH�GLVFUHWLRQDU\
H[FHSWLRQ�WR�WKH�/LPLWDWLRQ�RQ�%HQHILWV�SURYLVLRQV�DW�LVVXH�KHUH��,G� �

$FFRUGLQJ�WR�6WDUU��LWV�YRWLQJ�VKDUHKROGHUV�ILUVW�GHWHUPLQHG�WR�ORFDWH�ERWK�6WDUU�LWVHOI�DQG�WKH�FKDULWDEOH�WUXVW�LQ�WKH
VDPH�MXULVGLFWLRQ��DV�KDG�EHHQ�WKH�DUUDQJHPHQW�IRU�WKH�SUHYLRXV����\HDUV��.HHSLQJ�WKH�WZR�HQWLWLHV�WRJHWKHU�ZRXOG
RVWHQVLEO\�SURYLGH��WKH�VWURQJHVW�OHYHO�RI�OHJDO�SURWHFWLRQ��LQ�WKH�HYHQW�RI�D�OHJDO�FKDOOHQJH��$�5�������7KDW�FKRLFH
QDUURZHG�WKH�HOHYHQ�RSWLRQV�WR�ILYH��%HUPXGD��WKH�8QLWHG�.LQJGRP��WKH�1HWKHUODQGV��6ZLW]HUODQG��DQG�UHPDLQLQJ�LQ
,UHODQG��$�5�������2I�WKHVH��DIWHU�%HUPXGD��ZKLFK�KDG�QR�ELODWHUDO�WD[�WUHDW\�ZLWK�WKH�8QLWHG�6WDWHV��6ZLW]HUODQG
RIIHUHG�6WDUU�WKH�OHDVW�IDYRUDEOH�8�6��WD[�VLWXDWLRQ��ZLWK�D�UDWLQJ�RI��%DG����6ZLW]HUODQG�HDUQHG�WKDW�UDWLQJ�EHFDXVH�WKH
WD[�EUHDNV�6WDUU�ZRXOG�KDYH�UHFHLYHG�DXWRPDWLFDOO\�LQ�WKH�8QLWHG�.LQJGRP��WKH�1HWKHUODQGV��DQG�,UHODQG��ZHUH
DYDLODEOH�LQ�6ZLW]HUODQG�RQO\�E\�DSSOLFDWLRQ�RI�$UWLFOH������
V�GLVFUHWLRQDU\�H[FHSWLRQ��$�5������+RZHYHU��6WDUU�FODLPV�WR
KDYH�FKRVHQ�6ZLW]HUODQG�GHVSLWH�WKDW�UDWLQJ�EHFDXVH�LW�ZDV�WKH�RQO\�MXULVGLFWLRQ�ZLWK�ERWK�D��/RZ��ULVN�RI�OLWLJDWLRQ�DQG
�6WURQJ��FKDULWLHV�UHJXODWLRQ��6HH�3O�
V�&URVV�06-��������6WDUU�EHJDQ�WKH��PLJUDWLRQ��SURFHVV�LQ�-XO\�������DQG�ERWK
6WDUU�DQG�6WDUU�$*��WKH�FRPSDQ\
V�QHZ�FKDULWDEOH�DUP��ZHUH�6ZLVV�UHVLGHQWV�E\�'HFHPEHU�����������$�5����������$V
KDG�EHHQ�WKH�FDVH�SUHYLRXVO\��6WDUU�$*�RZQHG�WKH�FRUSRUDWLRQ
V�QRQ�YRWLQJ�FRPPRQ�VWRFN��ZKLFK�UHSUHVHQWHG�WKH
OLRQ
V�VKDUH�RI�WKH�FRPSDQ\
V�HFRQRPLF�YDOXH��$�5������6WDUU�$*��LQ�WXUQ��ZDV�RZQHG�E\�D�6ZLVV�UHVLGHQW�IRXQGDWLRQ�
LG���DQG�6WDUU
V�UHVLGXDO�EHQHILFLDU\��LQ�WKH�HYHQW�RI�GLVVROXWLRQ��ZDV�WKH�6WDUU�)RXQGDWLRQ��EDVHG�LQ�1HZ�<RUN��$�5�
����

'��6WDUU
V�5HTXHVW�IRU�7UHDW\�%HQHILWV�8QGHU�$UWLFOH������
6WDUU�ILOHG�D�UHTXHVW�IRU�WUHDW\�EHQHILWV�XQGHU�$UWLFOH�������RQ�'HFHPEHU�����������$�5������,Q�WKH�UHTXHVW��6WDUU
FRQFHGHG�WKDW�LW�ZDV�QRW�HQWLWOHG�WR�EHQHILWV�XQGHU�DQ\�RI�$UWLFOH���
V�PHFKDQLFDO�WHVWV��$�5������+RZHYHU��LW�VRXJKW
GLVFUHWLRQDU\�UHOLHI�XQGHU�SDUDJUDSK���SULPDULO\�RQ�WKH�JURXQG�WKDW�LWV�PRYH�WR�6ZLW]HUODQG�ZDV�PRWLYDWHG�E\�FKDULWDEOH
FRQVLGHUDWLRQV��QRW�WD[�FRQFHUQV��6HH�$�5�������>6WDUU@�FKRVH�WR�EHDU�WKH�ULVN�RI�QRW�REWDLQLQJ�UHOLHI�>
�@�XQGHU
SDUDJUDSK���RI�$UWLFOH����EHFDXVH�LW�EHOLHYHG�WKDW�6ZLW]HUODQG�ZDV�D�EHWWHU�MXULVGLFWLRQ�WKDQ�DYDLODEOH�DOWHUQDWLYHV�IURP
ZKLFK�WR�DFKLHYH�WKH�FRPSDQ\
V�FKDULWDEOH�REMHFWLYHV��HYHQ�WKRXJK�LW�ZDV�OHVV�GHVLUDEOH�WKDQ�WKH�DYDLODEOH�DOWHUQDWLYHV
IURP�D�8�6��ZLWKKROGLQJ�WD[�SHUVSHFWLYH�����6WDUU�DOVR�DUJXHG�WKDW�LWV�UHTXHVW�ZDV��ZLWKLQ�WKH�VSLULW�RI�WKH�REMHFWLYH
FULWHULD��RI�$UWLFOH��������ZKLFK�FRQIHUV�WUHDW\�EHQHILWV�RQ�FHUWDLQ�QRQ�SURILW�RUJDQL]DWLRQV��$�5���������)LQDOO\��6WDUU
LQGLFDWHG�WKDWಧJLYHQ�LWV�6ZLVV�UHVLGHQF\��EHQHILFLDO�RZQHUVKLS�E\�D�6ZLVV�QRQ�SURILW��DQG�PDMRULW\�8�6��YRWLQJ
SRZHUಧLW�ZDV��QRW�DZDUH�RI�DQ\�SROLF\�UHDVRQ��WR�GHQ\�LW�WUHDW\�EHQHILWV��$�5�����

6WDUU
V�UHTXHVW�SURPSWHG�DQ�H[WHQGHG�����PRQWK�ORQJ�LQTXLU\�E\�WKH�&RPSHWHQW�$XWKRULW\��'XULQJ�WKDW�SHULRG��6WDUU
UHVSRQGHG�WR�QXPHURXV�UHTXHVWV�IRU�IXUWKHU�LQIRUPDWLRQ��ZKLFK�LQFOXGHG�TXHVWLRQV�DERXW�WKH�UHVLGHQFLHV�RI�6WDUU
V
YRWLQJ�VKDUHKROGHUV��$�5������WKH�FRPSDQ\
V�DVVRFLDWLRQV�ZLWK�3DQDPD��$�5������WKH�KLVWRULFDO�ZLWKKROGLQJ�UDWH
DSSOLFDEOH�WR�WKH�GLYLGHQGV�6WDUU�UHFHLYHG�RQ�$,*�VWRFN��$�5������DQG�6WDUU
V�WD[�EHQHILWV�XQGHU�WKH�8�6��,UHODQG
7UHDW\��$�5������,Q�-XQH�������WKH�&RPSHWHQW�$XWKRULW\�LQIRUPHG�6WDUU�WKDW�LW�ZDV��WHQWDWLYHO\�DGYHUVH��WR�WKH�UHTXHVW�
$�5�������6KRUWO\�WKHUHDIWHU��6WDUU
V�RXWVLGH�FRXQVHO�SUHSDUHG�D�GHWDLOHG�PHPRUDQGXP�UHVSRQGLQJ�WR�WKH�&RPSHWHQW
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$XWKRULW\
V�FRQFHUQV��ZKLFK�LQFOXGHG�WKH�FRPSDQ\
V�EULHI�WHQXUH�LQ�,UHODQG��VXJJHVWLYH�RI�D�WD[�PRWLYH��DQG�LWV�GXELRXV
FKDULWDEOH�DFWLYLWLHV��$�5����������7KH�PHPR�DWWDFKHG�WKH�SUHYLRXVO\�GLVFXVVHG��GHFLVLRQ�PDWUL[���DQG�H[SODLQHGಧIRU
WKH�ILUVW�WLPHಧWKDW�6WDUU�KDG�EHHQ�LQ�ODUJH�SDUW�PRWLYDWHG�E\�DVVHW�SURWHFWLRQ�LQ�PRYLQJ�WR�6ZLW]HUODQG��$�5���������
7ZR�GD\V�ODWHU��6WDUU�JDYH�D�SUHVHQWDWLRQ�WR�WKH�&RPSHWHQW�$XWKRULW\�ZLWK�VLPLODU�FRQWHQW��6HH�$�5���������

2Q�2FWREHU�����������DIWHU�IXUWKHU�EDFN�DQG�IRUWK�FRUUHVSRQGHQFH��WKH�&RPSHWHQW�$XWKRULW\�LVVXHG�D�ILQDO
GHWHUPLQDWLRQ�OHWWHU�GHQ\LQJ�6WDUU
V�UHTXHVW�IRU�WUHDW\�EHQHILWV��$�5�����������7KH�OHWWHU�H[SODLQHG�WKDW��XQGHU�WKH
FLUFXPVWDQFHV��WKH�&RPSHWHQW�$XWKRULW\�FRXOG�QRW��FRQFOXGH�WKDW�REWDLQLQJ�WUHDW\�EHQHILWV�ZDV�QRW�DW�OHDVW�RQH�RI�WKH
SULQFLSDO�SXUSRVHV�IRU�PRYLQJ�6WDUU
V�PDQDJHPHQW��DQG�WKHUHIRUH�LWV�UHVLGHQF\��WR�6ZLW]HUODQG���$�5�������,Q�VXSSRUW
RI�WKDW�FRQFOXVLRQ��WKH�OHWWHU�KLJKOLJKWHG�WKH�IROORZLQJ�IRXU�FRQVLGHUDWLRQV�

ವ�>6WDUU@
V�RULJLQDO�LQFRUSRUDWLRQ�LQ�3DQDPD�DQG�LWV�PDQDJHPHQW�DQG�FRQWURO�LQ�%HUPXGD�VXJJHVW�WKH
RULJLQDO�FRUSRUDWH�VWUXFWXUH�PD\�KDYH�EHHQ�GHYHORSHG�ZLWK�WD[�DYRLGDQFH�SXUSRVHV�LQ�PLQG�DQG�RU�ZLWK�D
SXUSRVH�RI�DYRLGLQJ�WKH�SURYLVLRQ�RI�LQIRUPDWLRQ�RQ�>6WDUU@
V�DFWLYLWLHV�WR�WKH�,QWHUQDO�5HYHQXH�6HUYLFH�

ವ�>6WDUU@
V�UH�ORFDWLRQ�WR�,UHODQG�DQG�LWV�PRYHPHQW�RI�PDQDJHPHQW�RXW�RI�%HUPXGD�D�UHODWLYHO\�VKRUW�WLPH
EHIRUH�WKH�SD\PHQW�RI�GLYLGHQGV�WR�>6WDUU@�IXUWKHU�VXJJHVWV�WKDW�>6WDUU@�ZDV�VHHNLQJ�WR�DYDLO�LWVHOI�RI�WKH
WUHDW\�EHWZHHQ�WKH�8QLWHG�6WDWHV�DQG�,UHODQG�WR�DYRLG�8�6��WD[�RQ�WKRVH�FRQWHPSODWHG�GLYLGHQGV�

ವ�7KH�WUDQVLWRU\�QDWXUH�RI�>6WDUU@
V�ORFDWLRQ�LQ�,UHODQG��ZKLFK�PD\�RU�PD\�QRW�KDYH�EHHQ�LQWHQWLRQDOO\
WUDQVLWRU\��DQG�LWV�>
�@�VXEVHTXHQW�PRYHPHQW�WR�6ZLW]HUODQG�IXUWKHU�VXJJHVWV�LWV�LQWHQWLRQ�RI�RUJDQL]LQJ�LQ�D
WUHDW\�MXULVGLFWLRQ�WR�DYDLO�LWVHOI�RI�D�UHGXFHG�UDWH�RI�ZLWKKROGLQJ�RQ�8�6��VRXUFH�GLYLGHQGV�

ವ�>6WDUU@�LV�ODUJHO\�FRQWUROOHG�E\�8�6��LQGLYLGXDOV�DQG�VXFK�FRQWURO�LV�QRW�LQ�DFFRUG�ZLWK�UHFHQW�GHYHORSPHQW
RI�8�6��SROLF\�RQ�DFFHSWDEOH�FRUSRUDWH�RZQHUVKLS�IRU�>/LPLWDWLRQ�RQ�%HQHILWV@�SXUSRVHV�

$�5������

(��$GPLQLVWUDWLYH�DQG�3URFHGXUDO�+LVWRU\
0HDQZKLOH��EHFDXVH�6WDUU�ZDV�D�6ZLVV�UHVLGHQW�E\�WKH�VWDUW�RI�������DQG�\HW�GLG�QRW�DXWRPDWLFDOO\�TXDOLI\�IRU�8�6��WD[
EHQHILWV�WKHUH��$,*�ZLWKKHOG�WD[HV�DW�D�UDWH�RI�����RQ�WKH�GLYLGHQGV�LW�SDLG�WR�6WDUU��,Q�������WKH�DPRXQW�ZLWKKHOG�ZDV
URXJKO\�������PLOOLRQ��DQG�LQ�������������PLOOLRQ��3O�
V�&URVV�06-�����$FFRUGLQJ�WR�6WDUU��LI�WKH�FRPSDQ\�KDG�TXDOLILHG
IRU�WUHDW\�EHQHILWV��WKRVH�DPRXQWV�ZRXOG�KDYH�EHHQ�DERXW�������PLOOLRQ�DQG�������PLOOLRQ��UHVSHFWLYHO\��,G� ��,Q�0DUFK
������ZKLOH�6WDUU
V�UHTXHVW�IRU�WUHDW\�EHQHILWV�ZDV�VWLOO�SHQGLQJ�ZLWK�WKH�&RPSHWHQW�$XWKRULW\��WKH�FRPSDQ\�ILOHG�D
FODLP�IRU�D�WD[�UHIXQG�RI�WKH�GLIIHUHQFH�EHWZHHQ�WKH������WD[�DPRXQW�DFWXDOO\�ZLWKKHOG�DQG�WKH�DPRXQW�WKDW�ZRXOG
KDYH�EHHQ�ZLWKKHOG�KDG�6WDUU�TXDOLILHG�IRU�WUHDW\�EHQHILWV��,Q�)HEUXDU\�������DIWHU�WKH�&RPSHWHQW�$XWKRULW\�KDG�LVVXHG
D�ILQDO�GHWHUPLQDWLRQ�WKDW�6WDUU�ZDV�QRW�HQWLWOHG�WR�WUHDW\�EHQHILWV�IRU�WKH������WD[�\HDU��6WDUU�ILOHG�D�VLPLODU�UHIXQG�FODLP
IRU�LWV������WD[HV��,G��7KH�,56�UHIXQGHG�WKH�UHTXHVWHG�DPRXQW�IRU�������URXJKO\�������PLOOLRQ���EXW�QRW�IRU�������,G��,Q
D�VHSDUDWH�FRXQWHUFODLP��ZKLFK�LV�QRW�WKH�VXEMHFW�RI�WKHVH�FURVV�PRWLRQV��WKH�*RYHUQPHQW�DVVHUWV�WKDW�WKH�����
UHIXQG�ZDV�REWDLQHG�IUDXGXOHQWO\�DQG�VHHNV�LWV�UHWXUQ��6HH�'HI�
V�$P��$QVZHU�	�&RXQWHUFODLP��(&)�1R����

6WDUU�ILOHG�D�WD[�UHIXQG�VXLW�LQ�WKLV�&RXUW�XQGHU����8�6�&��i��������VHHNLQJ�WKH������UHIXQG�WKDW�WKH�,56�KDG
GHQLHGಧODUJHO\�RQ�WKH�JURXQGV�WKDW�WKH�&RPSHWHQW�$XWKRULW\�KDG�DEXVHG�LWV�GLVFUHWLRQ�LQ�GHQ\LQJ�WUHDW\�EHQHILWV��7KH
&RXUW�XOWLPDWHO\�GLVPLVVHG�WKDW�FRPSODLQW�ZLWKRXW�SUHMXGLFH��SHUPLWWLQJ�6WDUU�WR�EULQJ�D�FODLP�XQGHU�WKH�$GPLQLVWUDWLYH
3URFHGXUH�$FW���$3$����6HH�6WDUU�,������)��6XSS���G������������'�'�&���������6WDUU�,QW
O�&R���,QF��Y��8QLWHG�6WDWHV
��6WDUU�,,����1R�����&9�������������8�6��'LVW��/(;,6���������>�����%/������@�������:/���������'�'�&��)HE����
�������6WDUU�GLG�VR��DOOHJLQJ�WKDW�WKH�&RPSHWHQW�$XWKRULW\
V�GHQLDO�RI�WUHDW\�EHQHILWV�WR�6WDUU�ZDV��DUELWUDU\��FDSULFLRXV�
DQ�DEXVH�RI�GLVFUHWLRQ��DQG�RWKHUZLVH�QRW�LQ�DFFRUGDQFH�ZLWK�ODZ��XQGHU�WKH�$3$��DQG�DVNLQJ�WKH�&RXUW�IRU��>D@
MXGJPHQW�KROGLQJ�XQODZIXO�DQG�VHWWLQJ�DVLGH��WKDW�GHQLDO��$P��&RPSO���(&)�1R�����

7KH�SDUWLHV�KDYH�ERWK�PRYHG�IRU�VXPPDU\�MXGJPHQW��GHEDWLQJ�ERWK�ZKDW�WKH�SURSHU�$UWLFOH�������VWDQGDUG�LV�DQG
ZKHWKHU�LW�ZDV�UHDVRQDEO\�DSSOLHG��7KH�&RXUW�KHOG�D�KHDULQJ�RQ�WKH�FURVV�PRWLRQV�
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,,��/HJDO�6WDQGDUGV
:KHQ�D�FRXUW�LV�WDVNHG�ZLWK�UHYLHZLQJ�ILQDO�DJHQF\�DFWLRQ�XQGHU�WKH�$3$��WKH�VXPPDU\�MXGJPHQW�VWDQGDUG�VHW�IRUWK�LQ
)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����GRHV�QRW�DSSO\��6LHUUD�&OXE�Y��6DOD]DU������)��6XSS���G������������'�'�&��������
,QVWHDG��WKH�$3$��VHWV�IRUWK�WKH�IXOO�H[WHQW�RI�MXGLFLDO�DXWKRULW\�WR�UHYLHZ�H[HFXWLYH�DJHQF\�DFWLRQ�IRU�SURFHGXUDO
FRUUHFWQHVV���)&&�Y��)R[�7HOHYLVLRQ�6WDWLRQV��,QF�������8�6������������������6��&W�������������/��(G���G������������
8QGHU�WKH�$3$��D�UHYLHZLQJ�FRXUW�PXVW��KROG�XQODZIXO�DQG�VHW�DVLGH�DJHQF\�DFWLRQ��ILQGLQJV��DQG�FRQFOXVLRQV�IRXQG
>
��@�WR�EH�������DUELWUDU\��FDSULFLRXV��DQ�DEXVH�RI�GLVFUHWLRQ��RU�RWKHUZLVH�QRW�LQ�DFFRUGDQFH�ZLWK�ODZ�����8�6�&��i�������
��,Q�PDNLQJ�WKLV�GHWHUPLQDWLRQ��WKH�VWDWXWH�IXUWKHU�SURYLGHV�WKDW��WKH�FRXUW�VKDOO�UHYLHZ�WKH�ZKROH�UHFRUG�RU�WKRVH�SDUWV
RI�LW�FLWHG�E\�D�SDUW\��� ,G��DW�i�������7KLV�SURYLVLRQ�JHQHUDOO\�OLPLWV�MXGLFLDO�UHYLHZ�RI�DJHQF\�DFWLRQ�WR�WKH�DGPLQLVWUDWLYH
UHFRUG��6HH�+LOO�'HUPDFHXWLFDOV��,QF��Y��)'$������)��G���������������8�6��$SS��'�&�������'�&��&LU����������>,@W�LV�EODFN�
OHWWHU�DGPLQLVWUDWLYH�ODZ�WKDW�LQ�DQ�$3$�FDVH��D�UHYLHZLQJ�FRXUW��VKRXOG�KDYH�EHIRUH�LW�QHLWKHU�PRUH�QRU�OHVV
LQIRUPDWLRQ�WKDQ�GLG�WKH�DJHQF\�ZKHQ�LW�PDGH�LWV�GHFLVLRQ�����TXRWLQJ�:DOWHU�2��%RVZHOO�0HP
O�+RVS��Y��+HFNOHU�����
)��G�����������������8�6��$SS��'�&�������'�&��&LU���������

7KLV�VWDQGDUG�RI�UHYLHZ�XQGHU�WKH�$3$�LV��KLJKO\�GHIHUHQWLDO��DQG��SUHVXPHV�WKH�DJHQF\
V�DFWLRQ�WR�EH�YDOLG���'HIV��RI
:LOGOLIH�Y��-HZHOO������)��G��������'�&��&LU���������FLWDWLRQV�RPLWWHG���7KH�UHYLHZLQJ�FRXUW�LV��QRW�WR�VXEVWLWXWH�LWV
MXGJPHQW�IRU�WKDW�RI�WKH�DJHQF\���$UN�,QLWLDWLYH�Y��7LGZHOO������)��G������������'�&��&LU���������TXRWLQJ�0RWRU�9HKLFOH
0IUV��$VV
Q�RI�8�6���,QF��Y��6WDWH�)DUP�0XW��$XWR��,QV��&R�������8�6����������������6��&W������������/��(G���G����
���������+RZHYHU��LW�PXVW�QRQHWKHOHVV�HQVXUH�WKDW��WKH�DJHQF\�������H[DPLQH>G@�WKH�UHOHYDQW�GDWD�DQG�DUWLFXODWH>G@�D
VDWLVIDFWRU\�H[SODQDWLRQ�IRU�LWV�DFWLRQ�LQFOXGLQJ�D�UDWLRQDO�FRQQHFWLRQ�EHWZHHQ�WKH�IDFWV�IRXQG�DQG�WKH�FKRLFH�PDGH��
,G���TXRWLQJ�6WDWH�)DUP������8�6��DW�����LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����$JHQF\�DFWLRQ�LV�DUELWUDU\�DQG�FDSULFLRXV�
IRU�H[DPSOH��LI�WKH�DJHQF\��HQWLUHO\�IDLOHG�WR�FRQVLGHU�DQ�LPSRUWDQW�DVSHFW�RI�WKH�SUREOHP��RIIHUHG�DQ�H[SODQDWLRQ�IRU�LWV
GHFLVLRQ�WKDW�UXQV�FRXQWHU�WR�WKH�HYLGHQFH�EHIRUH�WKH�DJHQF\��RU�LV�VR�LPSODXVLEOH�WKDW�LW�FRXOG�QRW�EH�DVFULEHG�WR�D
GLIIHUHQFH�LQ�YLHZ�RU�WKH�SURGXFW�RI�DJHQF\�H[SHUWLVH���6WDWH�)DUP������8�6��DW�������>7@KH�SDUW\�FKDOOHQJLQJ�DQ
DJHQF\
V�DFWLRQ�DV�DUELWUDU\�DQG�FDSULFLRXV�EHDUV�WKH�EXUGHQ�RI�SURRI���2FHDQD��,QF��Y��3ULW]NHU�����)��6XSS���G��������
�'�'�&���������TXRWLQJ�6DQ�/XLV�2ELVSR�0RWKHUV�IRU�3HDFH�Y��8�6��1XFOHDU�5HJXODWRU\�&RPP
Q������)��G����������
����8�6��$SS��'�&�������'�&��&LU���������

,,,��$QDO\VLV
,Q�PRYLQJ�IRU�VXPPDU\�MXGJPHQW��6WDUU�UDLVHV�DUJXPHQWV�UHODWHG�WR�ERWK�WKH�SURSHU�$UWLFOH������VWDQGDUG�DQG�ZKHWKHU
LW�ZDV�UHDVRQDEO\�DSSOLHG��5HJDUGLQJ�WKH�VWDQGDUG��6WDUU�DUJXHV�WKDW�$UWLFOH�������ZDV�PHDQW�WR�SURYLGH�UHOLHI�WR
DQ\RQH�QRW��WUHDW\�VKRSSLQJ���DQG�WKDW�WUHDW\�VKRSSLQJ�DOZD\V�LQYROYHV�D�WKLUG�FRXQWU\�UHVLGHQWಧL�H���D�UHVLGHQW�RI�D
FRXQWU\�QRW�SDUW\�WR�WKH�UHOHYDQW�WD[�WUHDW\��%HFDXVH�6WDUU�ZDV�GRPLFLOHG�LQ�6ZLW]HUODQG�DQG�LWV�EHQHILFLDO�DQG�YRWLQJ
RZQHUVKLS�ZDV��ODUJHO\��HLWKHU�6ZLVV�RU�$PHULFDQ��WKH�DUJXPHQW�JRHV��WKH�FRPSDQ\�FRXOG�QRW�KDYH�EHHQ�D�8�6��6ZLVV
7UHDW\�VKRSSHU�DQG�WKHUHIRUH�VKRXOG�KDYH�JRWWHQ�UHOLHI�XQGHU�WKH�WUHDW\��5HJDUGLQJ�WKH�DSSOLFDWLRQ�RI�WKH�VWDQGDUG�
6WDUU�FRXQWHUV�WKDW��HYHQ�DVVXPLQJ�WKH�$UWLFOH�������VWDQGDUG�ODFNV�D�WKLUG�FRXQWU\�UHVLGHQW�UHTXLUHPHQW��WKH
&RPSHWHQW�$XWKRULW\�DUELWUDULO\�DQG�FDSULFLRXVO\�UHOLHG�RQ�LUUHOHYDQW�IDFWV�DQG�LJQRUHG�PDWHULDO�RQHV�LQ�UHDFKLQJ�LWV
GHWHUPLQDWLRQ��7KH�&RXUW�HYDOXDWHV�HDFK�VHW�RI�DUJXPHQWV�LQ�WXUQ�

$��7KH�3URSHU�/HJDO�6WDQGDUG�IRU�$ZDUGLQJ�7UHDW\�%HQHILWV�8QGHU�$UWLFOH������
���6WDUU
V�7KLUG�&RXQWU\�5HVLGHQW�$UJXPHQW
,Q�KROGLQJ�WKDW�WKH�&RPSHWHQW�$XWKRULW\
V�GHFLVLRQ�ZDV�MXGLFLDOO\�UHYLHZDEOH��WKLV�&RXUW�FRQILUPHG�WKDW�WKH�VWDQGDUG�VHW
>
��@�IRUWK�LQ�WKH�7UHDW\
V�7HFKQLFDO�([SODQDWLRQ�JRYHUQV��6WDUU�,������)��6XSS���G�DW����������7KDW�VWDQGDUG��WR�UHSHDW�
LV�DV�IROORZV�

7KH�FRPSHWHQW�DXWKRULW\�RI�D�6WDWH�ZLOO�EDVH�D�GHWHUPLQDWLRQ�XQGHU�>$UWLFOH������@�RQ�ZKHWKHU�WKH
HVWDEOLVKPHQW��DFTXLVLWLRQ��RU�PDLQWHQDQFH�RI�WKH�SHUVRQ�VHHNLQJ�EHQHILWV�XQGHU�WKH�&RQYHQWLRQ��RU�WKH
FRQGXFW�RI�VXFK�SHUVRQ
V�RSHUDWLRQV��KDV�RU�KDG�DV�RQH�RI�LWV�SULQFLSDO�SXUSRVHV�WKH�REWDLQLQJ�RI�EHQHILWV
XQGHU�WKH�&RQYHQWLRQ�
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7HFKQLFDO�([SODQDWLRQ�����,Q�UHQGHULQJ�LWV�GHQLDO�GHFLVLRQ��WKH�&RPSHWHQW�$XWKRULW\�TXRWHG�WKLV�VWDQGDUG��QHDUO\
YHUEDWLP��ZKHQ�LW�ZURWH�WKDW��WKH�DERYH�GHVFULEHG�FLUFXPVWDQFHV�PDNH�LW�LPSRVVLEOH�������WR�FRQFOXGH�WKDW�REWDLQLQJ
WUHDW\�EHQHILWV�ZDV�QRW�DW�OHDVW�RQH�RI�WKH�SULQFLSDO�SXUSRVHV�IRU�PRYLQJ�6WDUU
V�PDQDJHPHQW��DQG�WKHUHIRUH�LWV
UHVLGHQF\��WR�6ZLW]HUODQG���$�5�������6WDUU�QHYHUWKHOHVV�DUJXHV�WKDW�WKH�&RPSHWHQW�$XWKRULW\
V�GHWHUPLQDWLRQ�VKRXOG
EH�VHW�DVLGH�EHFDXVH�LW�LGHQWLILHG�DQG�DSSOLHG�WKH�ZURQJ�$UWLFOH�������VWDQGDUG�

6WDUU
V�DUJXPHQW�EHJLQV�ZLWK�WZR�XQFRQWURYHUVLDO�SUHPLVHV��)LUVW��6WDUU�QRWHV�WKDW�$UWLFOH�����LQFOXGLQJ�LWV�GLVFUHWLRQDU\
SURYLVLRQ��ZDV�GHYHORSHG�WR�FRPEDW�WUHDW\�VKRSSLQJ��7KHUH�LV�DEXQGDQW�DXWKRULW\�LQ�VXSSRUW�RI�WKDW�SURSRVLWLRQ��VHH�
6WDUU�,������)��6XSS���G�DW������$UWLFOH����DLPV�DW��SUHYHQWLQJ�FRPSDQLHV�IURP�
WUHDW\�VKRSSLQJ
����8�6��6ZLVV�7UHDW\�
/HWWHU�RI�6XEPLWWDO���$UWLFOH����RI�WKH�QHZ�&RQYHQWLRQ�FRQWDLQV�VLJQLILFDQW�DQWL�WUHDW\�VKRSSLQJ�UXOHV�PDNLQJ�LWV�EHQHILWV
XQDYDLODEOH�WR�SHUVRQV�HQJDJHG�LQ�WUHDW\�VKRSSLQJ�����7HFKQLFDO�([SODQDWLRQ�����H[SODLQLQJ�WKDW�$UWLFOH����LV�GHVLJQHG
WR�SUHYHQW�WUHDW\�VKRSSLQJ���DQG�WKH�*RYHUQPHQW�GRHV�QRW�GLVSXWH�LW��6HFRQG��6WDUU�FRUUHFWO\�FLWHV�WKH�7HFKQLFDO
([SODQDWLRQ
V�GLVFXVVLRQ�RI�WUHDW\�VKRSSLQJ��ZKLFK�GHVFULEHV�WKH�FRQFHSW�DV��WKH�XVH��E\�UHVLGHQWV�RI�WKLUG�6WDWHV��RI
OHJDO�HQWLWLHV�HVWDEOLVKHG�LQ�D�&RQWUDFWLQJ�6WDWH�ZLWK�D�SULQFLSDO�SXUSRVH�WR�REWDLQ�WKH�EHQHILWV�RI�D�WD[�WUHDW\�EHWZHHQ
WKH�8QLWHG�6WDWHV�DQG�WKH�RWKHU�&RQWUDFWLQJ�6WDWH���7HFKQLFDO�([SODQDWLRQ����

)URP�WKHUH��6WDUU
V�DVVHUWLRQV�EHFRPH�PRUH�FRQWHQWLRXV��6WDUU�DUJXHV�WKDW�WUHDW\�VKRSSLQJ�LV�QRW�MXVW�D�SROLF\�HYLO�WKDW
$UWLFOH����ZDV�GHVLJQHG�WR�IRLO��EXW�DOVR�WKH�OHJDO�VWDQGDUG�WKDW�WKH�&RPSHWHQW�$XWKRULW\�LV�UHTXLUHG�WR�DSSO\�ZKHQ
LPSOHPHQWLQJ�$UWLFOH��������7KDW�LV��6WDUU�XUJHV�WKDW�HQWLWLHV�PXVW�EH�DZDUGHG�EHQHILWV�VR�ORQJ�DV�WKH\�DUH�QRW��WUHDW\
VKRSSLQJ���6HH�3O�
V�&URVV�06-���������6WDUU�QH[W�DSSOLHV�D�IRUPDOLVWLF�UHDGLQJ�WR�WKH�7HFKQLFDO�([SODQDWLRQ
V
GLVFXVVLRQ�RI�WUHDW\�VKRSSLQJಧSD\LQJ�VSHFLDO�DWWHQWLRQ�WR�LWV�UHIHUHQFHV�WR�WKLUG�FRXQWU\�UHVLGHQWVಧDQG�DUULYHV�DW�LWV
RZQ�WUHDW\�VKRSSLQJ�GHILQLWLRQ��ZLWK�WZR�QHFHVVDU\�FRQGLWLRQV��8QGHU�6WDUU
V�GHILQLWLRQ��WUHDW\�VKRSSLQJ�H[LVWV�ZKHUH�
�����$�7KLUG�&RXQWU\�5HVLGHQW�������HVWDEOLVK>HV@�RU�XVH>V@�D�7UHDW\�5HVLGHQW�WR�PDNH�DQ�LQYHVWPHQW�LQ�WKH�8QLWHG
6WDWHV���DQG������$�SULQFLSDO�SXUSRVH�EHKLQG�WKH�HVWDEOLVKPHQW�RU�XVH�RI�WKH�7UHDW\�5HVLGHQW�>LV@�WR�REWDLQ�WUHDW\
EHQHILWV�IRU�WKH�7KLUG�&RXQWU\�5HVLGHQW���3O�
V�&URVV�06-�����7KLV�GHILQLWLRQ��LQ�RWKHU�ZRUGV��DGGV�D�VHFRQG�SURQJ�WR
WKH�$UWLFOH�������VWDQGDUG�DUWLFXODWHG�LQ�WKH�7HFKQLFDO�([SODQDWLRQ�>
��@�DQG�FRQILUPHG�E\�WKLV�&RXUW��7R�EH�GHQLHG
EHQHILWV��VD\V�6WDUU��DQ�HQWLW\�PXVW�QRW�RQO\�KDYH�D��SULQFLSDO�SXUSRVH��RI�REWDLQLQJ�WUHDW\�EHQHILWV��LW�PXVW�DOVR�EH
RZQHG�RU�HVWDEOLVKHG�E\�D�WKLUG�FRXQWU\�UHVLGHQW�

)LQDOO\��6WDUU�DSSOLHV�LWV�YHUVLRQ�RI�WKH�$UWLFOH�������VWDQGDUG�WR�LWV�RZQ�FDVH��DQGಧQRW�VXUSULVLQJO\ಧWKH�UHVXOW�LV�LQ
6WDUU
V�IDYRU��6WDUU�UHDVRQV�WKDW��ZKHQ�WKH�UHOHYDQW�WUDQVDFWLRQV�ZHUH�FRPSOHWH��6WDUU��6WDUU�$*�>WKH�FKDULWDEOH�HQWLW\
KRXVLQJ�6WDUU
V�HFRQRPLF�YDOXH@��DQG�WKH�>6ZLVV�IRXQGDWLRQ�WKDW�RZQV�6WDUU�$*@�ZHUH�DOO�ORFDWHG�LQ�6ZLW]HUODQG���3O�
V
&URVV�06-�����3OXV���PRUH�WKDQ�����RI�6WDUU
V�9RWLQJ�6KDUHKROGHUV�ZHUH�8�6��FLWL]HQ�LQGLYLGXDOV�������DQG�WKH�XOWLPDWH
EHQHILFLDU\�RI�WKH�>6ZLVV@�>I@RXQGDWLRQ�ZDV�DQRWKHU�8�6��HQWLW\��WKH�>1HZ�<RUN�EDVHG@�6WDUU�)RXQGDWLRQ���,G�
$FFRUGLQJO\��EHFDXVH��WKH�YDVW�PDMRULW\�RI�WKH�FRQWURO�DQG�HVVHQWLDOO\�DOO�RI�WKH�HFRQRPLF�YDOXH�RI�>6WDUU@�������ZDV�KHOG
E\�HQWLWLHV�RU�LQGLYLGXDOV�UHVLGHQW�LQ�6ZLW]HUODQG�RU�WKH�8QLWHG�6WDWHV��L�H���WKH�SDUWLHV�WR�WKH�8�6��6ZLVV�7UHDW\����WKH
WKLUG�FRXQWU\�UHVLGHQW�SURQJ�RI�6WDUU
V�SURSRVHG�$UWLFOH�������VWDQGDUG�FRXOG�QRW�EH�VDWLVILHG��3O�
V�&URVV�06-����

6WDUU
V�DUJXPHQW�LV�FRPSHOOLQJ�RQ�WKH�VXUIDFH��SULPDULO\�EHFDXVH�WKH�7HFKQLFDO�([SODQDWLRQ�GRHV�DSSHDU�WR
FRQWHPSODWH�WKDW�WUHDW\�VKRSSHUV�ZLOO�EH�WKLUG�FRXQWU\�UHVLGHQWV��8SRQ�FORVHU�DQDO\VLV��KRZHYHU��6WDUU
V�SURSRVHG�WKLUG�
FRXQWU\�UHVLGHQW�WHVW�VLPSO\�FDQQRW�EH�VTXDUHG�ZLWK�$UWLFOH���
V�WH[W��LWV�VWUXFWXUH��RU�LWV�DFFRPSDQ\LQJ�7HFKQLFDO
([SODQDWLRQ��$W�ERWWRP��WKH�DUJXPHQW�UHVWV�RQ�D�PLVFRQFHSWLRQಧVSHFLILFDOO\��WKH�FRQIODWLRQ�RI�WZR�UDWKHU�GLIIHUHQW
W\SHV�RI�UHVLGHQF\��%HIRUH�H[SODLQLQJ�ZK\�6WDUU
V�WHVW�FDQQRW�EH�UHFRQFLOHG�ZLWK�$UWLFOH�����WKH�&RXUW�ILUVW�DGGUHVVHV
WKDW�PLVFRQFHSWLRQ�

���6WDUU�0LVXQGHUVWDQGV�WKH�7HFKQLFDO�([SODQDWLRQ
V�&RQFHSWLRQ�RI��5HVLGHQF\�
6WDUU�LV�FRUUHFW�WKDW�$UWLFOH���
V�7HFKQLFDO�([SODQDWLRQ�LQFOXGHV�QXPHURXV�UHIHUHQFHV�WR��WKLUG�FRXQWU\�UHVLGHQWV���,Q
DGGLWLRQ�WR�WKH�WUHDW\�VKRSSLQJ�GHILQLWLRQ�FLWHG�DERYH��WKH�7HFKQLFDO�([SODQDWLRQ�LQ�VHYHUDO�SODFHV�H[SUHVVHV�FRQFHUQ
DERXW�WKH��PLVXVH��RI�ELODWHUDO�WD[�WUHDWLHV�E\��UHVLGHQWV�RI�WKLUG�FRXQWULHV���7HFKQLFDO�([SODQDWLRQ�����VHH�DOVR��LG��DW
����%XW�WKHVH�REVHUYDWLRQV�DERXW�WKH�XELTXLW\�RI�WKH��WKLUG�FRXQWU\�UHVLGHQW��WHUP�PHUHO\�SURPSW�WKH�IROORZLQJ�TXHVWLRQ�
+RZ�H[DFWO\�VKRXOG��UHVLGHQF\�ಧDQG�FRUUHVSRQGLQJO\��WKH�WHUP��WKLUG�FRXQWU\�UHVLGHQW�ಧEH�GHILQHG�IRU�WKH�SXUSRVH�RI
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DZDUGLQJ�RU�GHQ\LQJ�WUHDW\�EHQHILWV"

$�FORVH�UHDGLQJ�RI�WKH�8�6��6ZLVV�7UHDW\�DQG�LWV�7HFKQLFDO�([SODQDWLRQ�UHYHDOV�WZR�SRVVLEOH�GHILQLWLRQV��7KH�ILUVW�PD\
EH�UHIHUUHG�WR�DV��RQ�SDSHU��UHVLGHQF\��'UDZQ�IURP�WKH�WH[W�RI�WKH�WUHDW\�LWVHOI��WKLV�GHILQLWLRQ�LV�IRUPDOLVWLF��DQG�LV
EDVHG�RQ�FHUWDLQ�REMHFWLYH�LQGLFDWRUV�OLNH��GRPLFLOH��UHVLGHQFH��QDWLRQDOLW\��SODFH�RI�PDQDJHPHQW��SODFH�RI
LQFRUSRUDWLRQ��RU�DQ\�RWKHU�FULWHULRQ�RI�D�VLPLODU�QDWXUH���7UHDW\�DUW�������D���7KLV��RI�FRXUVH��LV�WKH�GHILQLWLRQ�WKDW�DSSOLHV
DQ\WLPH�WKH�ZRUG��UHVLGHQW��LV�XVHG�LQ�WKH�WH[W�RI�WKH�7UHDW\ಧLQFOXGLQJ�LQ�WKH�WH[W�RI�$UWLFOH�����$FFRUGLQJ�WR�DQ�RQ�
SDSHU�FRQFHSWLRQ�RI�UHVLGHQF\��D��WKLUG�FRXQWU\�UHVLGHQW��ZRXOG�>
��@�EH�DQ�HQWLW\�ZLWKRXW�DQ\�RI�WKH�IRUPDOLVWLF
LQGLFDWRUV�OLVWHG�LQ�$UWLFOH���RI�WKH�7UHDW\ಧL�H���RQH�ZKRVH��GRPLFLOH��UHVLGHQFH��QDWLRQDOLW\��SODFH�RI�PDQDJHPHQW�
SODFH�RI�LQFRUSRUDWLRQ��RU�DQ\�RWKHU�FULWHULRQ�RI�D�VLPLODU�QDWXUH��LV�QRW�ORFDWHG�LQ�D�FRQWUDFWLQJ�VWDWH��DQG�OLNHO\�LV
ORFDWHG�LQ�D�WKLUG�FRXQWU\��

$OWKRXJK�6WDUU�QHYHU�FODULILHV�LWV�RZQ�FRQFHSWLRQ�RI��WKLUG�FRXQWU\�UHVLGHQW���LW�LV�FOHDU�WKDW�WKH�FRPSDQ\�ODUJHO\�UHOLHV
RQ�WKLV�RQ�SDSHU�GHILQLWLRQ�ZKHQ�DGYDQFLQJ�LWV�WUHDW\�VKRSSLQJ�DUJXPHQW��)RU�H[DPSOH��6WDUU�UHIHUHQFHV�WKH��SODFH�RI
LQFRUSRUDWLRQ��RI�LWV�SDUHQW�DQG�VXEVLGLDU\�HQWLWLHV�ZKHQ�GHFODULQJ�WKDW��>6WDUU@��6WDUU�$*�������DQG�WKH�>6ZLVV�IRXQGDWLRQ
WKDW�RZQV�6WDUU�$*@�ZHUH�DOO�ORFDWHG�LQ�6ZLW]HUODQG��GXULQJ�WKH�UHOHYDQW�SHULRG��3O�
V�&URVV�06-�����7KH�FRPSDQ\
FLWHV�LWV��SODFH�RI�PDQDJHPHQW��ZKHQ�SURFODLPLQJ�WKDW�LW��UHORFDWHG�LWV�HPSOR\HHV��RSHUDWLRQV��RIILFHV�DQG�ERDUG
PHHWLQJV�HQWLUHO\�WR�6ZLW]HUODQG���,G��$QG�6WDUU�OHDQV�RQ�WKH��QDWLRQDOLW\��RI�LWV�YRWLQJ�VKDUHKROGHUV��DQG�SHUKDSV�WKHLU
�GRPLFLOH��DQG��UHVLGHQFH���ZKHQ�LW�QRWHV�WKDW������RI�>WKHP@�ZHUH�8�6��FLWL]HQ�LQGLYLGXDOV��DW�WKH�UHOHYDQW�WLPH��,G�
6WDUU
V�RYHUULGLQJ�SRLQW�VHHPV�WR�EH��$OO�RI�WKH�LQGLYLGXDOV�DQG�HQWLWLHV�DIILOLDWHG�ZLWK�XV�KDYH�RQ�SDSHU�FRQQHFWLRQV�WR
HLWKHU�6ZLW]HUODQG�RU�WKH�8QLWHG�6WDWHV��7KDW�H[FOXGHV�XV�DV�WUHDW\�VKRSSHUV�DQG�HQWLWOHV�XV�WR�EHQHILWV�

7KLV�FRQFHSWLRQ�RI�UHVLGHQF\��KRZHYHU��LV�JHQHUDOO\�QRW�WKH�RQH�HPSOR\HG�E\�WKH�7HFKQLFDO�([SODQDWLRQ
V�GLVFXVVLRQ�RI
$UWLFOH�����7KDW�SRUWLRQ�RI�WKH�7HFKQLFDO�([SODQDWLRQ�EHJLQV�E\�QRWLQJ�WKDW�D�ELODWHUDO�WD[�WUHDW\�LV�SURSHUO\��D�YHKLFOH�IRU
SURYLGLQJ�WUHDW\�EHQHILWV�WR�UHVLGHQWV�RI�WKH�WZR�&RQWUDFWLQJ�VWDWHV���7HFKQLFDO�([SODQDWLRQ������7KLV�VWDWHPHQW���LW
FRQWLQXHV���EHJV�WKH�TXHVWLRQ�RI�ZKR�LV�WR�EH�WUHDWHG�DV�D�UHVLGHQW�RI�D�&RQWUDFWLQJ�6WDWH�IRU�WKH�SXUSRVH�RI�EHLQJ
JUDQWHG�WUHDW\�EHQHILWV���,G���HPSKDVLV�DGGHG���5LJKW�DZD\��WKHQ��WKH�7HFKQLFDO�([SODQDWLRQ�VLJQDOV�WKDW�VRPH�RQ�
SDSHU�UHVLGHQWV�ZLOO�EH��WUHDWHG�DV�������UHVLGHQW>V@��ZKHQ�LW�FRPHV�WR�DZDUGLQJ�WUHDW\�EHQHILWV��DQG�WKDW�RWKHUV�ZLOO�QRW
EH��VHH�DOVR�7HFKQLFDO�([SODQDWLRQ�����RQ�SDSHU�UHVLGHQF\��GRHV�QRW�QHFHVVDULO\�HQWLWOH�>D@�SHUVRQ�WR�>WUHDW\@
EHQHILWV����5DWKHU��LQ�WKH�ZRUGV�RI�WKH�7HFKQLFDO�([SODQDWLRQ��$UWLFOH�����DXWKRUL]H>V@�D�WD[�DXWKRULW\�WR�GHQ\�EHQHILWV�
XQGHU�VXEVWDQFH�RYHU�IRUP�SULQFLSOHV��WR�DQ�LQGLYLGXDO�RU�HQWLW\�WKDW�GRHV�QRW�KDYH�D�JHQXLQH�FRQQHFWLRQ�WR�WKH
MXULVGLFWLRQ��HYHQ�ZKHQ�LW�UHVLGHV�WKHUH�RQ�SDSHU���,G���HPSKDVLV�DGGHG���$V�SXW�VXFFLQFWO\�E\�WKH�7HFKQLFDO
([SODQDWLRQ��WKH�$UWLFOH��HIIHFWLYHO\�GHWHUPLQHV�ZKHWKHU�DQ�HQWLW\�KDV�D�VXIILFLHQW�QH[XV�WR�WKH�&RQWUDFWLQJ�6WDWH�WR�EH
WUHDWHG�DV�D�UHVLGHQW�IRU�WUHDW\�SXUSRVHV����,G��DW�����HPSKDVLV�DGGHG���$Q�RQ�SDSHU�UHVLGHQW�ZLWK��D�VXIILFLHQW�QH[XV�WR
WKH�&RQWUDFWLQJ�6WDWH��PD\�EH�FDOOHG�D�ERQD�ILGH�UHVLGHQW�

*LYHQ�WKDW�$UWLFOH���
V�7HFKQLFDO�([SODQDWLRQ�HPSOR\V�D�ODQJXDJH�RI�ERQD�ILGH�UHVLGHQF\��LW�VWDQGV�WR�UHDVRQ�WKDW�LWV
UHIHUHQFHV�WR��WKLUG�FRXQWU\�UHVLGHQWV��OLNHO\�GR�QRW�UHIHU�WR�HQWLWLHV�ZLWK�PHUH�RQ�SDSHU�WLHV�WR�WKLUG�FRXQWULHV��DQG
ZLWKRXW�RQ�SDSHU�WLHV�WR�WUHDW\�FRXQWULHV���,QVWHDG��ZKHQ�>
��@�WKH�7HFKQLFDO�([SODQDWLRQ�UHIHUV�WR�D��WKLUG�FRXQWU\
UHVLGHQW���LW�VKRXOG�EH�UHDG�LQ�OLJKW�RI��VXEVWDQFH�RYHU�IRUP�SULQFLSOHV���,Q�RWKHU�ZRUGV��WKH�WHUP�LV�EHVW�XQGHUVWRRG�DV
LQGLFDWLQJ�DQ�HQWLW\�WKDW�LV�QRW�D�ERQD�ILGH�UHVLGHQW�RI�D�WUHDW\�FRXQWU\ಧWKDW�LV��DQ�HQWLW\�ZLWKRXW��D�VXIILFLHQW�QH[XV�WR
WKH�&RQWUDFWLQJ�6WDWH���6XFK�D��WKLUG�FRXQWU\�UHVLGHQW��ZRXOG�QRW�QHFHVVDULO\�EH�D�ERQD�ILGH�UHVLGHQW�RI�DQ\
MXULVGLFWLRQಧDQG�PLJKW�DFWXDOO\�UHVLGH�RQ�SDSHU�LQ�D�FRQWUDFWLQJ�VWDWH�

'HVSLWH�WKH�IDFW�WKDW�HYHU\�UHIHUHQFH�WR��WKLUG�FRXQWU\�UHVLGHQW��WKDW�6WDUU�LGHQWLILHV�DSSHDUV�LQ�$UWLFOH���
V�7HFKQLFDO
([SODQDWLRQಧZKLFK�VSHDNV�LQ�D�ODQJXDJH�RI�ERQD�ILGH�UHVLGHQF\ಧWKH�FRPSDQ\�QHYHUWKHOHVV�DSSOLHV�DQ�RQ�SDSHU
XQGHUVWDQGLQJ�RI�WKDW�WHUP��,W�DUJXHV�WKDW�LWV�ODFN�RI�RQ�SDSHU�WLHV�WR�WKLUG�FRXQWULHV��DQG�WKH�SUHYDOHQFH�RI�LWV�RQ�SDSHU
WLHV�WR�6ZLW]HUODQG�DQG�WKH�8QLWHG�6WDWHV��DUH�DORQH�VXIILFLHQW�WR�HQWLWOH�WKH�FRPSDQ\�WR�WUHDW\�EHQHILWV��7KDW�IRUPDOLVWLF
DSSURDFK��KRZHYHU��LV�DQDWKHPD�WR�WKH��VXEVWDQFH�RYHU�IRUP�SULQFLSOHV��HQXQFLDWHG�E\�$UWLFOH���
V�7HFKQLFDO
([SODQDWLRQ��$QG�DV�H[SODLQHG�IXUWKHU�EHORZ��LW�FDQQRW�EH�VTXDUHG�ZLWK�WKH�WH[W�RU�VWUXFWXUH�RI�$UWLFOH����

���,I�,W�:HUH�9DOLG��6WDUU
V�7KLUG�&RXQWU\�5XOH�:RXOG�%H�D�0HFKDQLFDO�7HVW��,W�,V�1RW

Starr Int'l Co. v. United States, No. 14-cv-01593 (CRC), 2017 BL 283592 (D.D.C. Aug. 14, 2017), Court Opinion

© 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
   // PAGE 10



3HUKDSV�WKH�PRVW�FRQVSLFXRXV�REVWDFOH�WR�WKH�YLDELOLW\�RI�6WDUU
V�SURSRVHG�WKLUG�FRXQWU\�UHVLGHQW�WHVW�LV�WKDW�LW�DSSHDUV
QRZKHUH�LQ�$UWLFOH�����$V�GLVFXVVHG�DERYH��$UWLFOH����LV�ODUJHO\�FRPSULVHG�RI�URXJKO\�D�GR]HQ�REMHFWLYH���PHFKDQLFDO
WHVWV���(YHQ�WKRXJK�WKHVH�WHVWV�DUH�DQLPDWHG�E\��VXEVWDQFH�RYHU�IRUP�SULQFLSOHV��LQ�WKDW�WKH\�DLP�WR�XQFRYHU�ZKHWKHU
DQ�HQWLW\�KDV�D��VXIILFLHQWO\�VWURQJ�QH[XV��WR�WKH�UHOHYDQW�MXULVGLFWLRQ��7HFKQLFDO�([SODQDWLRQ�����WKH�WHVWV�WKHPVHOYHV
DUH�QHYHUWKHOHVV�REMHFWLYH�DQG�IRUPDOLVWLF��7KH\�DUH�EDVHG�RQ�VXFK�IDFWRUV�DV�DQ�HQWLW\
V�QRQ�SURILW�VWDWXV��LWV
RZQHUVKLS�VWUXFWXUH��DQG�WKH�RQ�SDSHU�UHVLGHQF\�RI�LWV�RZQHUV�DQG�FRQWUROOLQJ�VKDUHKROGHUV��7KH�WHVWV�YDU\�LQ
FRPSOH[LW\��EXW�LPSOHPHQWLQJ�WKHP�UHTXLUHV�OLWWOH�GLVFUHWLRQ��$OO�DUH�REMHFWLYH�HQRXJK�WKDW�WD[�SURIHVVLRQDOV�DUH�DEOH
WR�SUHGLFW�ZLWK�QHDU�FHUWDLQW\�ZKHWKHU�DQ�HQWLW\�ZLOO�TXDOLI\�IRU�EHQHILWV�SXUVXDQW�WR�WKH�SURYLVLRQV���)RU�H[DPSOH�
SDUDJUDSK���RI�WKH�$UWLFOH�DIIRUGV�WUHDW\�EHQHILWV�WR�DQ\�RQ�SDSHU�UHVLGHQW�RI�D�WUHDW\�QDWLRQ�ZKR�LV��DPRQJ�RWKHU
WKLQJV���D�UHFRJQL]HG�KHDGTXDUWHUV�FRPSDQ\�IRU�D�PXOWLQDWLRQDO�FRUSRUDWH�JURXS���D�FRPSDQ\��ZKRVH�SULQFLSDO�FODVV�RI
VKDUHV�LV�SULPDULO\�DQG�UHJXODUO\�WUDGHG�RQ�D�UHFRJQL]HG�VWRFN�H[FKDQJH���DQG�D��FRPSDQ\��WUXVW�RU�HVWDWH�
SUHGRPLQDQWO\�RZQHG�E\�SHUVRQV�HQWLWOHG�WR�WUHDW\�EHQHILWV�XQGHU�WKH�SDUDJUDSK��7UHDW\�DUW���������$QG�SDUDJUDSK��
SURYLGHV�WKDW��>D@�FRPSDQ\�WKDW�LV�D�UHVLGHQW�RI�D�&RQWUDFWLQJ�6WDWH�VKDOO�������EH�HQWLWOHG�WR��WUHDW\�EHQHILWV�RQ
GLYLGHQGV��LQWHUHVW��DQG�UR\DOWLHV�LI��WKH�XOWLPDWH�EHQHILFLDO�RZQHUV�RI�PRUH�WKDQ����SHUFHQW�RI�WKH�DJJUHJDWH�YRWH�DQG
YDOXH�RI�DOO�RI�LWV�VKDUHV�DUH�SHUVRQV�WKDW�DUH�UHVLGHQW�LQ�WKDW�&RQWUDFWLQJ�6WDWH�>L�H���WKH�VWDWH�RI�RQ�SDSHU�UHVLGHQF\@�
DQG�>LI�LW@�ZRXOG�TXDOLI\�IRU�EHQHILWV�XQGHU�>FHUWDLQ�RI�SDUDJUDSK��
V�SURYLVLRQV@���>
��@�7UHDW\�DUW��������D��L���

7KHVH�PHFKDQLFDO�WHVWV�DUH�VWULNLQJO\�VLPLODU�WR�6WDUU
V�SURSRVHG�WKLUG�FRXQWU\�UHVLGHQW�WHVW��7KH�ODWWHU�LV�REMHFWLYH�
UXOH�OLNH��DQG�PHFKDQLFDO��MXVW�OLNH�$UWLFOH���
V�WHVWVಧDQG�\HW�6WDUU
V�WHVW�DSSHDUV�QRZKHUH�LQ�WKH�$UWLFOH
V�WH[W�
&RQVLGHU�KRZ�VLPSOH�LW�ZRXOG�KDYH�EHHQ�IRU�WKH�WUHDW\�GUDIWHUV�WR�LQFOXGH�D�SURYLVLRQ�DORQJ�WKH�IROORZLQJ�OLQHV��DPRQJ
$UWLFOH���
V�ODXQGU\�OLVW�RI�PHFKDQLFDO�SURYLVLRQV���>$@�SHUVRQ�WKDW�LV�D�UHVLGHQW�RI�D�&RQWUDFWLQJ�6WDWH�>PD\�FODLP�WUHDW\
EHQHILWV@�ZKHUH�VXFK�SHUVRQ�������LV�D�FRPSDQ\��XQOHVV�WKH�SUHGRPLQDQW�VKDUH�RI�LWV�JJUHJDWH�YRWH�RU�YDOXH�LV�RZQHG�E\
SHUVRQV�ZKR�DUH�QRW�UHVLGHQWV�RI�D�&RQWUDFWLQJ�6WDWH���7KH�GUDIWHUV�LQFOXGHG�QR�VXFK�UXOH��,I�WUHDW\�VKRSSLQJ��LQ�WKH
GUDIWHUV
�YLHZ��FRYHUHG�RQO\�WKRVH�VLWXDWLRQV�ZKHUH�DQ�RQ�SDSHU�WKLUG�FRXQWU\�UHVLGHQW�RZQHG�RU�RSHUDWHG�DQ�RQ�SDSHU
WUHDW\�UHVLGHQW��WKDW�RPLVVLRQ�LV�YHU\�GLIILFXOW�WR�H[SODLQ�

���6WDUU
V�7HVW�&ODVKHV�:LWK�WKH�1DWXUH�RI�$UWLFOH���
V�'LVFUHWLRQDU\�3URYLVLRQ�DQG�,WV�2YHUULGLQJ�3XUSRVH
6WDUU�GRHV�QRW�FODLP�WKDW�LWV�WKLUG�FRXQWU\�WHVW�H[LVWV�DQ\ZKHUH�LQ�$UWLFOH���
V�WH[W��ZKHUH�RQH�ZRXOG�H[SHFW�LW�WR�EH�
5DWKHU��6WDUU�DWWHPSWV�WR�ORFDWH�LW�LQ�$UWLFOH������
V�GLVFUHWLRQDU\�SURYLVLRQ��7KLV�LV�DQ�DZNZDUG�ILW��IRU�WZR�PDLQ
UHDVRQV�

)LUVW��LW�EHDUV�UHSHDWLQJ�WKDW�$UWLFOH�������LV�D�GLVFUHWLRQDU\�SURYLVLRQ��,W�FRQIHUV�EURDG�GLVFUHWLRQ�RQ�WKH�&RPSHWHQW
$XWKRULW\ಧVR�EURDG�WKDW�WKH�*RYHUQPHQW�KDG�DW�OHDVW�D�FRORUDEOH�DUJXPHQW�WKDW�GHWHUPLQDWLRQV�XQGHU�$UWLFOH������
DUH�HQWLUHO\�XQUHYLHZDEOH��6HH�6WDUU�,������)��6XSS���G�������7KH�WH[W�RI�SURYLVLRQ�PHUHO\�SURYLGHV�WKDW�D�SHUVRQ��PD\
������EH�JUDQWHG��WUHDW\�EHQHILWV�LI�WKH�&RPSHWHQW�$XWKRULW\��VR�GHWHUPLQHV�DIWHU�FRQVXOWDWLRQ�ZLWK�WKH�FRPSHWHQW
DXWKRULW\�RI�WKH�RWKHU�&RQWUDFWLQJ�6WDWH���7UHDW\�DUW���������VHH�DOVR�6WDUU�,������)��6XSS���G�DW������GHVFULELQJ�WKH
SURYLVLRQ�DV��XV>LQJ@�WKH�ODQJXDJH�RI�RSHQ�HQGHG�SHUPLVVLRQ�UDWKHU�WKDQ�FRPPDQG����$QG�\HW��GHVSLWH�WKH
GLVFUHWLRQDU\�QDWXUH�RI�$UWLFOH��������6WDUU�ZRXOG�KDYH�WKH�&RPSHWHQW�$XWKRULW\�DQG�WKH�&RXUW�UHDG�LQWR�WKH�SURYLVLRQ�D
PHFKDQLFDO�UXOH�WKDW�OHDYHV�QR�URRP�IRU�GLVFUHWLRQ��6HH�'HI�
V�6XU�5HSO\�6XSS��&URVV�0RW��6XPP��-����'HI�
V�6XU�
5HSO\��������QRWLQJ�WKDW��XQGHU�6WDUU
V�UXOH��WKH�&RPSHWHQW�$XWKRULW\�ZRXOG�KDYH��QR�GLVFUHWLRQ�DW�DOO�XQGHU�$UWLFOH
������LQ�DQ\�FDVH�QRW�LQYROYLQJ�>RQ�SDSHU@�WKLUG�FRXQWU\�RZQHUVKLS����3O�
V�6XU�5HSO\�6XSS��&URVV�0RW��6XPP��-�
��3O�
V�6XU�5HSO\������FRQFHGLQJ�WKDW�WKH�&RPSHWHQW�$XWKRULW\�ZRXOG�VWLOO��UHWDLQ>@�������WKH�GLVFUHWLRQ�WR�DOORZ�EHQHILWV
>RQO\�ZKHUH@�D�WD[SD\HU�LV�RZQHG��PDLQWDLQHG��RU�HVWDEOLVKHG�E\�D�7KLUG�&RXQWU\�5HVLGHQW������8QGHU�WKH�WHVW��LI�DQ
HQWLW\�ODFNV�RQ�SDSHU�DVVRFLDWLRQV�ZLWK�RQ�SDSHU�WKLUG�FRXQWU\�UHVLGHQWV��WKDW�HQWLW\�JHWV�WUHDW\�EHQHILWVಧSHULRG��,W
PDNHV�QR�VHQVH�WR�UHDG�WKLV�QRQ�GLVFUHWLRQDU\�UXOH�LQWR�D�GLVFUHWLRQDU\�SURYLVLRQ�

6HFRQG��WKH�7HFKQLFDO�([SODQDWLRQ�LV�FOHDU�DERXW�WKH�VWDQGDUGV�WKDW�JRYHUQ�$UWLFOH�������GHWHUPLQDWLRQV��7KRVH
VWDQGDUGV�DUH�FRQFHUQHG�QRW�ZLWK�WKH�H[LVWHQFH�RI�WKLUG�FRXQWU\�UHVLGHQF\��EXW�UDWKHU�ZLWK�DQ�HQWLW\
V�PRWLYDWLRQ�IRU
FKRRVLQJ�WR�HVWDEOLVK�WUHDW\�FRXQWU\�UHVLGHQF\��7KH�7HFKQLFDO�([SODQDWLRQ�GLUHFWV�WKDW�DQ�$UWLFOH�����>
��@���
GHWHUPLQDWLRQ�VKRXOG�EH�EDVHG��RQ�ZKHWKHU�WKH�HVWDEOLVKPHQW��DFTXLVLWLRQ��RU�PDLQWHQDQFH�RI�WKH�SHUVRQ�VHHNLQJ
>WUHDW\@�EHQHILWV�������KDV�RU�KDG�DV�RQH�RI�LWV�SULQFLSDO�SXUSRVHV�WKH�REWDLQLQJ�RI�>WUHDW\@�EHQHILWV���7HFKQLFDO
([SODQDWLRQ�����$W�ERWWRP��WKLV��UHTXLUHV�������D�VXEMHFWLYH�GHWHUPLQDWLRQ�RI�WKH�WD[SD\HU
V�LQWHQW���7HFKQLFDO
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([SODQDWLRQ�����HPSKDVLV�DGGHG���VHH�DOVR��LG��DW�����GHVFULELQJ�WKH�GLVFUHWLRQDU\�SURYLVLRQ
V�REMHFWLYH�DV�EHLQJ�WKH
�VDPH��DV�WKDW�RI�WKH�PHFKDQLFDO�WHVWV���WR�LGHQWLI\�LQYHVWRUV�ZKRVH�UHVLGHQFH�LQ�WKH�RWKHU�6WDWH�FDQ�EH�H[SODLQHG�E\
IDFWRUV�RWKHU�WKDQ�D�SXUSRVH�WR�GHULYH�WUHDW\�EHQHILWV����HPSKDVLV�DGGHG���,Q�OLJKW�RI�WKLV�FOHDU�JXLGDQFH��LW�ZRXOG�EH�D
VWUDQJH�UHVXOW�LQGHHG�LI�DQ�HQWLW\�ZLWK�D��SULQFLSDO�SXUSRVH��RI�REWDLQLQJ�WUHDW\�EHQHILWV�ZDV�QHYHUWKHOHVV�HQWLWOHG�WR
EHQHILWV�XQGHU�$UWLFOH��������%XW�6WDUU
V�SURSRVHG�WHVW�ZRXOG�LQ�VRPH�FLUFXPVWDQFHV�UHTXLUH�WKDW�YHU\�RXWFRPH�

$V�D�ILQDO�QRWH�UHJDUGLQJ�$UWLFOH��������WKH�&RXUW�REVHUYHV�WKDW�WKH�SURYLVLRQ
V�VWDWHG�JRDOV�DQG�LWV�GLVFUHWLRQDU\�QDWXUH
JR�KDQG�LQ�KDQG��0DNLQJ�D��VXEMHFWLYH�GHWHUPLQDWLRQ�RI�������LQWHQW��LV�QRW�DQ�DFWLYLW\�WKDW�OHQGV�LWVHOI�WR�SUHFLVH�
REMHFWLYH�UXOHV��$QG�\HW�WKLV�LV�H[DFWO\�WKH�NLQG�RI�FDOFXOXV�WKDW�6WDUU�ZRXOG�KDYH�WKH�&RXUW�LPSRVH�XSRQ�WKH�&RPSHWHQW
$XWKRULW\�YLD�$UWLFOH���
V�GLVFUHWLRQDU\�SURYLVLRQ��6XFK�D�UHDGLQJ�ZRXOG�GR�YLROHQFH�WR�WKH�VWUXFWXUH�DQG�VSLULW�RI�WKH
$UWLFOH�

���6WDUU
V�7HVW�:RXOG�5HVXOW�,Q�D�&UDPSHG�&RQFHSWLRQ�RI�7UHDW\�6KRSSLQJ
6WDUU
V�SURSRVHG�WHVW�LV�QRW�RQO\�DW�RGGV�ZLWK�$UWLFOH����DQG�WKH�7HFKQLFDO�([SODQDWLRQ��EXW�LW�DOVR�GHSHQGV�RQ�DQ
XQGXO\�QDUURZ�GHILQLWLRQ�RI�WUHDW\�VKRSSLQJ��6WDUU�LQVLVWV�WKDW��WUHDW\�VKRSSLQJ�LV�D�ZHOO�GHILQHG�OHJDO�VWDQGDUG���ZKLFK
FDWHJRULFDOO\�H[FOXGHV�VLWXDWLRQV�WKDW�GR�QRW�LQYROYH�RQ�SDSHU�WKLUG�FRXQWU\�UHVLGHQWV��3O�
V�&URVV�06-����%XW��WHOOLQJO\�
WKH�WHUP�LV�QRZKHUH�WR�EH�IRXQG�LQ�WKH�8�6�6ZLVV�7D[�7UHDW\��RU�DQ\�ELODWHUDO�WD[�WUHDW\��IRU�WKDW�PDWWHU���5DWKHU��DV
LQGLFDWHG�E\�WKH�FRPPHQWDULHV��OHJLVODWLYH�WHVWLPRQ\��DQG�DJHQF\�JXLGDQFH�FLWHG�E\�WKH�SDUWLHV��WKHUH�LV�D�IDLU�DPRXQW
RI�LPSUHFLVLRQ�VXUURXQGLQJ�WKH�SKUDVH��$V�XVHG�E\�WKHVH�DXWKRULWLHV��WUHDW\�VKRSSLQJ�GRHV�IUHTXHQWO\�LQYROYH�WKH
SDUWLFLSDWLRQ�RI�D�WKLUG�FRXQWU\�UHVLGHQW��EXW�LW�QHHG�QRW��5DWKHU��LWV�HVVHQWLDO�FKDUDFWHULVWLF�LV�WUHDW\
DEXVHಧPDQLSXODWLQJ�RQ�SDSHU�UHVLGHQF\�IRU�WKH�SXUSRVH�RI�REWDLQLQJ�WUHDW\�EHQHILWV�

)RU�H[DPSOH��WKH�*RYHUQPHQW�FLWHV�FRPPHQWDU\�IURP�WKH�2UJDQLVDWLRQ�IRU�(FRQRPLF�&RRSHUDWLRQ�DQG�'HYHORSPHQW
��2(&'���RQ�LWV�PRGHO�WD[�WUHDW\��ZKLFK�H[SUHVVHV�FRQFHUQ�UHJDUGLQJ��WKH�FUHDWLRQ�RI�XVXDOO\�DUWLILFLDO�OHJDO
FRQVWUXFWLRQV��WR�EHQHILW�ERWK�IURP�WKH�WD[�DGYDQWDJHV�DYDLODEOH�XQGHU�FHUWDLQ�GRPHVWLF�ODZV�DQG�WKH�UHOLHIV�IURP�WD[
SURYLGHG�IRU�LQ�GRXEOH�WD[DWLRQ�FRQYHQWLRQV���2(&'�&RPPLWWHH�RQ�)LVFDO�$IIDLUV��0RGHO�'RXEOH�7D[DWLRQ�&RQYHQWLRQ
RQ�,QFRPH�DQG�RQ�&DSLWDO��������������7KH�FRPPHQWDU\�H[SODLQV�WKDW�VXFK�DEXVH�ZRXOG�RFFXU���IRU�H[DPSOH�
LI�D�SHUVRQ��ZKHWKHU�RU�QRW�D�UHVLGHQW�RI�D�&RQWUDFWLQJ�6WDWH���DFWHG�WKURXJK�D�OHJDO�HQWLW\�FUHDWHG�LQ�D�6WDWH�HVVHQWLDOO\
WR�REWDLQ�WUHDW\�EHQHILWV�ZKLFK�>
��@�ZRXOG�QRW�EH�DYDLODEOH�GLUHFWO\�WR�VXFK�SHUVRQ���,G���HPSKDVLV�DGGHG���7UHDW\
DEXVH�ZRXOG�DOVR�RFFXU��DFFRUGLQJ�WR�WKH�FRPPHQWDU\��LI�DQ�LQGLYLGXDO��WUDQVIHUUHG�KLV�SHUPDQHQW�KRPH�>IURP�RQH
&RQWUDFWLQJ�6WDWH@�WR�WKH�RWKHU�&RQWUDFWLQJ�6WDWH��ZKHUH�>FDSLWDO@�JDLQV�ZHUH�VXEMHFW�WR�OLWWOH�RU�QR�WD[���,G��&OHDUO\�
WKHVH�H[DPSOHV�GR�QRW�WXUQ�RQ�D�WKLUG�FRXQWU\�SDUWLFLSDQW��DQG�\HW�WKH�2(&'
V�PRUH�FXUUHQW�FRPPHQWDU\�GHVFULEHV
WKLV�WUHDW\�DEXVH�DV��WKH�SUREOHP�FRPPRQO\�UHIHUUHG�WR�DV�
WUHDW\�VKRSSLQJ�
��2(&'�&RPPLWWHH�RQ�)LVFDO�$IIDLUV�
0RGHO�7D[�&RQYHQWLRQ�RQ�,QFRPH�DQG�RQ�&DSLWDO�&��������������

6LPLODUO\��WKH�SDUWLHV�KDYH�FLWHG�DQG�GLVFXVVHG�WHVWLPRQ\�UHJDUGLQJ�WKH�8�6��6ZLVV�7UHDW\��SUHVHQWHG�EHIRUH�WKH
6HQDWH�&RPPLWWHH�RQ�)RUHLJQ�5HODWLRQV��IURP�IRUPHU�'HSXW\�$VVLVWDQW�7UHDVXU\�6HFUHWDU\�-RVHSK�+��*XWWHQWDJ��6HH
%LODWHUDO�7D[�7UHDWLHV�DQG�3URWRFRO��+HDULQJ�%HIRUH�WKH�6��&RPP��RQ�)RUHLJQ�5HODWLRQV�����WK�&RQJ�������DW���
��������0U��*XWWHQWDJ�H[SODLQV�WKDW�RQH

PDMRU�REMHFWLYH�RI�8�6��WD[�WUHDW\�SROLF\�LV�WR�������SUHYHQW�DEXVH�RI�WKH�WUHDW\�E\�SHUVRQV�ZKR�DUH�QRW�ERQD
ILGH�UHVLGHQWV�RI�WKH�WUHDW\�SDUWQHU��7KLV�DEXVH��ZKLFK�LV�NQRZQ�DV��WUHDW\�VKRSSLQJ���FDQ�WDNH�D�QXPEHU�RI
IRUPV��EXW�LWV�JHQHUDO�FKDUDFWHULVWLF�LV�WKDW�D�UHVLGHQW�RI�D�WKLUG�VWDWH�WKDW�KDV�HLWKHU�QR�WUHDW\�ZLWK�WKH
8QLWHG�6WDWHV�RU�D�UHODWLYHO\�XQIDYRUDEOH�RQH�HVWDEOLVKHV�DQ�HQWLW\�LQ�D�WUHDW\�SDUWQHU�WKDW�KDV�D�UHODWLYHO\
IDYRUDEOH�WUHDW\�ZLWK�WKH�8QLWHG�6WDWHV�

,G��*XWWHQWDJ�HODERUDWHV�WKDW��ZKLOH�WUHDW\�VKRSSLQJ��JHQHUDO>O\@��LQYROYHV�D�WKLUG�FRXQWU\�UHVLGHQW��LW��FDQ�WDNH�D
QXPEHU�RI�IRUPV���DQG�LW�LV�SULPDULO\�FRQFHUQHG�ZLWK�WUHDW\�DEXVH��E\�SHUVRQV�ZKR�DUH�QRW�ERQD�ILGH�UHVLGHQWV�RI�WKH
WUHDW\�SDUWQHU���,G�

6WDUU
V�GHILQLWLRQ�RI�WUHDW\�VKRSSLQJ��E\�FRQWUDVW��ZRXOG�QDUURZ�WKH�FRQFHSW�WR�VXFK�DQ�H[WHQW�WKDW�HYHQ�VRPH�SHUVRQV
ZKR�DUH�QRW�ERQD�ILGH�UHVLGHQWV�RI�D�WUHDW\�QDWLRQಧSHUVRQV�ZKR�ODFN�D��VXIILFLHQW�QH[XV��WR�HLWKHU�FRQWUDFWLQJ
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VWDWHಧZRXOG�EH�HQWLWOHG�WR�EHQHILWV��2I�FRXUVH��WKDW�LV�OLNHO\�6WDUU
V�UHDVRQ�IRU�SURSRVLQJ�VXFK�D�VWDQGDUG��VLQFH�LW
ODUJHO\�FRQFHGHV�WKDW�LW�ZDV�QRW�D�ERQD�ILGH�UHVLGHQW�RI�6ZLW]HUODQG�RU�WKH�8QLWHG�6WDWHV�DW�WKH�UHOHYDQW�WLPH���

%HIRUH�SURFHHGLQJ�WR�6WDUU
V�UHPDLQLQJ�DUJXPHQWV��VRPH�TXDOLILFDWLRQV�DUH�LQ�RUGHU��)LUVW��WKH�&RXUW�GRHV�QRW�PHDQ�WR
VXJJHVW�WKDW�DQ�HQWLW\
V�RQ�SDSHU�UHVLGHQF\��DQG�WKDW�RI�WKH�LQGLYLGXDOV�LW�DVVRFLDWHV�ZLWK��LV�LUUHOHYDQW�WR�LWV�ERQD�ILGH
UHVLGHQF\��6XUHO\��LQ�H[HUFLVLQJ�LWV�GLVFUHWLRQDU\�MXGJPHQW�XQGHU�$UWLFOH��������LW�ZRXOG�EH�UHDVRQDEOH�IRU�WKH
&RPSHWHQW�$XWKRULW\�WR�FRQVLGHU�6WDUU
V�ODFN�RI�DIILOLDWLRQV�ZLWK�RQ�SDSHU�WKLUG�FRXQWU\�UHVLGHQWV�LQ�HYDOXDWLQJ�WKH
FRPSDQ\
V�ERQD�ILGH�FRQQHFWLRQV�WR�WUHDW\�VWDWHV��7KHUH�LV�VLPSO\�QR�SHU�VH$UWLFOH����UXOH��KRZHYHU��UHTXLULQJ�WKH
&RPSHWHQW�$XWKRULW\�WR�UHDFK�VXFK�D�GHWHUPLQDWLRQ��6HFRQG��FOHDUO\�DQ\�ELODWHUDO�WD[�WUHDW\�LV�LQWHQGHG�WR�EHQHILW�WKH
OHJLWLPDWH�UHVLGHQWV�RI�WKH�WZR�VLJQDWRU\�QDWLRQV��$FFRUGLQJO\��LW�ZRXOG�DOVR�KDYH�EHHQ�SHUPLVVLEOH�DV�D�PDWWHU�RI
SROLF\��EXW�ZDV�QRW�UHTXLUHG�DV�D�PDWWHU�RI�ODZ��IRU�WKH�&RPSHWHQW�$XWKRULW\�WR�FRQVLGHU�DQ�DUJXPHQW�WKDW�6WDUU
V
PDMRULW\�FRQWURO�>
��@�E\�8�6��FLWL]HQV�VKRXOG�FRXQVHO�LQ�IDYRU�RI�DZDUGLQJ�LW�EHQHILWV�XQGHU�$UWLFOH���������

,Q�DQ\�HYHQW��WKH�SRLQW�UHPDLQV�WKDW�LW�LV�GLIILFXOW�WR�VTXDUH�6WDUU
V�YHUVLRQ�RI�WKH�$UWLFOH�������VWDQGDUG�ZLWK�$UWLFOH���
V
WH[W��VWUXFWXUH��DQG�DFFRPSDQ\LQJ�7HFKQLFDO�([SODQDWLRQ��7KH�&RXUW�WKHUHIRUH�UHDIILUPV�WKDW�WKH�SURSHU�VWDQGDUG�IRU
GHWHUPLQLQJ�EHQHILWV�XQGHU�$UWLFOH�������LV��ZKHWKHU�WKH�HVWDEOLVKPHQW��DFTXLVLWLRQ��RU�PDLQWHQDQFH�RI�WKH�SHUVRQ
VHHNLQJ�>WUHDW\@�EHQHILWV�XQGHU�WKH�&RQYHQWLRQ��RU�WKH�FRQGXFW�RI�VXFK�SHUVRQ
V�RSHUDWLRQV��KDV�RU�KDG�DV�RQH�RI�LWV
SULQFLSDO�SXUSRVHV�WKH�REWDLQLQJ�RI�>WUHDW\@�EHQHILWV���7HFKQLFDO�([SODQDWLRQ�����7KH�&RPSHWHQW�$XWKRULW\�FOHDUO\
DSSOLHG�WKLV�VWDQGDUG��$�5������

%��7KH�&RPSHWHQW�$XWKRULW\
V�$SSOLFDWLRQ�RI�WKH�$UWLFOH�������6WDQGDUG
,Q�D�VHSDUDWH�OLQH�RI�DUJXPHQW��6WDUU�FRQWHQGV�WKDW�WKH�&RPSHWHQW�$XWKRULW\
V�GHWHUPLQDWLRQ�ZDV�DUELWUDU\�DQG
FDSULFLRXV�HYHQ�DVVXPLQJ�WKDW�LW�FRUUHFWO\�IUDPHG�WKH�$UWLFOH�������VWDQGDUG��7KHVH�DUJXPHQWV�IDXOW�WKH�&RPSHWHQW
$XWKRULW\
V�DQDO\VLV��L�H���WKH�PDQQHU�LQ�ZKLFK�LW�DSSOLHG�WKH��SULQFLSDO�SXUSRVH��VWDQGDUG��$W�D�EURDG�OHYHO��WKH
DUJXPHQWV�PDNH�WZR�SRLQWV��ILUVW��WKDW�WKH�&RPSHWHQW�$XWKRULW\�RYHUORRNHG�HVVHQWLDO�LQIRUPDWLRQ�WKDW�ZRXOG�KDYH
FRPSHOOHG�D�GLIIHUHQW�UHVXOW��DQG�VHFRQG��WKDW�WKH�&RPSHWHQW�$XWKRULW\�KHHGHG�LUUHOHYDQW�RU�LQFRUUHFW�IDFWV��DQG
WKHUHE\�GUHZ�XQUHDVRQDEOH�FRQFOXVLRQV��7KH�&RXUW�QRZ�WXUQV�WR�HDFK�DUJXPHQW�

���:KHWKHU�&HUWDLQ��3XUSRUWHGO\�.H\�(YLGHQFH�5HTXLUHG�D�&RQWUDU\�5HVXOW
6WDUU�DUJXHV�WKDW�FHUWDLQ�HYLGHQFH�VKRZV��LQFRQWURYHUWLEO\��WKDW�REWDLQLQJ�WD[�EHQHILWV�XQGHU�WKH�7UHDW\�ZDV�QRW�RQH
RI�LWV�SULQFLSDO�SXUSRVHV�LQ�UHORFDWLQJ�WR�6ZLW]HUODQG����6WDUU�HPSKDVL]HV�WKDW�LWV��8�6��WD[�SRVLWLRQ�FRXOG�QRW�KDYH
EHHQ�LPSURYHG�E\�UHORFDWLQJ�WR�6ZLW]HUODQG�EHFDXVH�WKH�PRVW�IDYRUDEOH�ZLWKKROGLQJ�WD[�UDWH�>LW@�FRXOG�H[SHFW�RQ
GLYLGHQGV�IURP�$,*�XQGHU�WKH�8�6��6ZLVV�7UHDW\�ZDV�WKH�VDPH�UDWH�6WDUU�ZDV�HQWLWOHG�WR�XQGHU�WKH�8�6��,ULVK�7UHDW\��
3O�
V�&URVV�06-�����%HFDXVH�WKDW�HTXLYDOHQW��IDYRUDEOH�UDWH�ZDV�DXWRPDWLF�LQ�,UHODQG�EXW�GLVFUHWLRQDU\�LQ�6ZLW]HUODQG�
�WKH�RQO\�FKDQJH�WR�>6WDUU@
V�WUHDW\�SRVLWLRQ�UHVXOWLQJ�IURP�WKH�PRYH�IURP�,UHODQG�WR�6ZLW]HUODQG�ZDV�D�UHGXFWLRQ�LQ
FHUWDLQW\�WKDW�>6WDUU@�ZRXOG�EH�HQWLWOHG�WR�D�UHGXFWLRQ�LQ�WKH�ZLWKKROGLQJ�WD[�UDWH���PHDQLQJ�WKDW�WD[�EHQHILWV�FRXOG�QRW
KDYH�EHHQ�RQH�RI�LWV�SULQFLSDO�SXUSRVHV�LQ�UHORFDWLQJ���,G��DW����

7KLV�DUJXPHQW��KRZHYHU��DVVXPHV�D�PXFK�QDUURZHU�LQTXLU\�WKDQ�LV�FDOOHG�IRU�E\�WKH�7HFKQLFDO�([SODQDWLRQ��ZKLFK
GLUHFWV�WKH�&RPSHWHQW�$XWKRULW\�WR�GHWHUPLQH��ZKHWKHU�WKH�HVWDEOLVKPHQW��DFTXLVLWLRQ��RU�PDLQWHQDQFH��RI�D�FRPSDQ\
LQ�WKH�UHOHYDQW�MXULVGLFWLRQ�KDG�D�SULQFLSDO�SXUSRVH�RI�REWDLQLQJ�WUHDW\�EHQHILWV��7HFKQLFDO�([SODQDWLRQ�����1RWDEO\��WKH
([SODQDWLRQ�GRHV�QRW�GLUHFW�WKH�&RPSHWHQW�$XWKRULW\�WR�DVN�PHUHO\�ZKDW�PDGH�D�FRPSDQ\
V�FXUUHQW�MXULVGLFWLRQ�PRUH
IDYRUDEOH�WKDQ�LWV�SUHYLRXV�RQHಧDOWKRXJK�WKDW�PLJKW�EH�SDUW�RI�WKH�DQDO\VLVಧEXW�UDWKHU�ZK\�D�FRPSDQ\�FKRVH�WR
�HVWDEOLVK��RU��PDLQWDLQ��LWVHOI�ZKHUH�LW�GLG��,Q�RWKHU�ZRUGV��KHUH�WKH�TXHVWLRQ�ZDV�QRW�VLPSO\�ZK\�6WDUU�FKRVH
6ZLW]HUODQG�>
��@�RYHU�,UHODQG��EXW�UDWKHU�ZK\�6WDUU�FKRVH�6ZLW]HUODQG�RYHU�DQ\�RWKHU�MXULVGLFWLRQ�ZKHUH�LW�PLJKW�KDYH
PRYHG��)XUWKHUPRUH��WKH�ODQJXDJH�HPSOR\HG�E\�WKH�7HFKQLFDO�([SODQDWLRQ��DORQJ�ZLWK�DQDORJRXV�JXLGDQFH��VXJJHVWV
WKDW�WKH�&RPSHWHQW�$XWKRULW\�VKRXOG�HQJDJH�LQ�DQ�KLVWRULFDO��WRWDOLW\�RI�WKH�FLUFXPVWDQFHV�LQTXLU\�LQ�HYDOXDWLQJ�D
FRPSDQ\
V�UHDVRQV�IRU�FKRRVLQJ�D�MXULVGLFWLRQ��6HH�7HFKQLFDO�([SODQDWLRQ�����7UHDV��5HJ��i���������I������EUDQFK
SURILWV�WD[�UHJXODWLRQV��SHUPLWWLQJ�WKH�,56�WR�FRQVLGHU��WKH�FRQWLQXLW\�RI�WKH�KLVWRULFDO�EXVLQHVV�DQG�RZQHUVKLS�RI�WKH
IRUHLJQ�FRUSRUDWLRQ����3UHVXPDEO\��WKDW�ZRXOG�LQFOXGH�D�FRQVLGHUDWLRQ�RI�6WDUU
V�KLVWRU\�RI�PRYHV��QRW�MXVW�WKH
FRPSDQ\
V�PRVW�UHFHQW�UHORFDWLRQ�
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5HODWHGO\��6WDUU�DUJXHV�WKDW�WKH��GHFLVLRQ�PDWUL[��FRQFOXVLYHO\�GHPRQVWUDWHV�WKDW�REWDLQLQJ�WUHDW\�EHQHILWV�ZDV�QRW�RI
SULQFLSDO�FRQFHUQ�WR�WKH�FRPSDQ\�ZKHQ�LW�GHFLGHG�WR�UHORFDWH�WR�6ZLW]HUODQG��6HH�3O�
V�&URVV�06-��������-XVW�DV
6ZLW]HUODQG�RIIHUHG�D�OHVV�IDYRUDEOH�UHJLPH�WKDQ�GLG�,UHODQG��LW�DOVR�RIIHUHG�D�OHVV�IDYRUDEOH�WD[�UHJLPH�WKDQ�WKH�RWKHU
ILQDO�FRQWHQGHUV�RQ�6WDUU
V�OLVW�RI�SRWHQWLDO�QHZ�MXULVGLFWLRQDO�KRPHV��,Q�SDUWLFXODU��WKH�1HWKHUODQGV�DQG�WKH�8QLWHG
.LQJGRP�JXDUDQWHHG�6WDUU�WKH�ORZ�GLYLGHQGV�ZLWKKROGLQJ�UDWH�WKDW�LW�KDG�LQ�,UHODQG��DQG�WKDW�LW�FRXOG�RQO\�DWWDLQ�LQ
6ZLW]HUODQG�XQGHU�WKH�GLVFUHWLRQDU\�H[FHSWLRQ��,Q�6WDUU
V�YLHZ��WKDW�VKRZV�WD[�PRWLYHV�ZHUH�QRW�D�FKLHI�FRQFHUQ�ZKHQ�LW
PDGH�WKH�PRYH�WR�6ZLW]HUODQG�

7KHUH�DUH�QXPHURXV�SUREOHPV�ZLWK�WKLV�DUJXPHQW��$V�DQ�LQLWLDO�PDWWHU��WKH�GHFLVLRQ�PDWUL[�LWVHOI�LV�VXVSHFW�HYLGHQFH��,W
DSSHDUV�WR�KDYH�EHHQ�FUHDWHG�LQ�������\HDUV�DIWHU�WKH�PRYH�WR�6ZLW]HUODQG��DQG�LQ�DQ�HIIRUW�WR�FRQYLQFH�WKH
&RPSHWHQW�$XWKRULW\�WKDW�VHHNLQJ�WUHDW\�EHQHILWV�ZDV�QRW�D�SULQFLSDO�PRWLYH�EHKLQG�6WDUU
V�PRYH��6HH�$�5������
6HFRQG��HYHQ�DVVXPLQJ�WKH�PDWUL[�DFFXUDWHO\�VXPPDUL]HV�6WDUU
V�HDUOLHU�GHFLVLRQPDNLQJ�SURFHVV��LW�KDUGO\�VKRZV�WKDW
WD[�EHQHILWV�ZHUH�ORZ�RQ�WKH�FRPSDQ\
V�SULRULW\�OLVW��,Q�IDFW��DV�WKH�*RYHUQPHQW�SRLQWV�RXW��6WDUU
V�DFNQRZOHGJPHQW�WKDW
�8�6��7D[��ZDV�RQH�RI�IRXU�NH\�FULWHULD�WKDW�WKH�FRPSDQ\�DQDO\]HG�LQ�GHFLGLQJ�RQ�D�MXULVGLFWLRQ�VKRZV�WKDW�LW
�FRQVWLWXWHG�>D@�SULQFLSDO�FRQVLGHUDWLRQ>@��LQ�6WDUU
V�FDOFXOXV��'HI�
V�0HP��6XSS��&URVV�0RW��6XPP��-����'HI�
V�&URVV�
06-�������7KLUG��LW�LV�XQFOHDU�KRZ�6WDUU�DUULYHG�DW�LWV�OLVW�RI�ILYH�ILQDOLVW�MXULVGLFWLRQV��EXW�SUHVXPDEO\�WKDW�QDUURZLQJ
SURFHVV�ZRXOG�KDYH�VRPH�EHDULQJ�RQ�ZKHWKHU�WUHDW\�EHQHILWV�ZHUH�D��SULQFLSDO��IDFWRU�LQ�LWV�XOWLPDWH�VHOHFWLRQ���)RU
LQVWDQFH��LI�6WDUU
V�PRVW�LPSRUWDQW�FULWHULRQ�LQ�VHOHFWLQJ�D�OLVW�RI�ILYH�MXULVGLFWLRQV�ZDV�D�IDYRUDEOH�WD[�UHODWLRQVKLS�ZLWK
WKH�8�6���WKHQ�LW�ZRXOG�QRW�EH�VXUSULVLQJ�LI�6WDUU�IRFXVHG�PRUH�RQ�RWKHU�IDFWRUV�LQ�PDNLQJ�LWV�ILQDO�FXW���)LQDOO\�
6ZLW]HUODQG�ZDV�UDWHG�DV��%DG��IRU�8�6��WD[HV�RQ�WKH�GHFLVLRQ�PDWUL[��%XW�LW�ZDV�GHILQLWHO\�EHWWHU�LQ�WKDW�UHJDUG�WKDQ�DW
OHDVW�RQH�RI�WKH�RWKHU�ILQDOLVWV��%HUPXGD���DQG�LI�WKH�FRPSDQ\�KDG�EHHQ�DIIRUGHG�GLVFUHWLRQDU\�UHOLHIಧZKLFK�6WDUU
FHUWDLQO\�VHHPV�WR�LQGLFDWH�ZDV�H[SHFWHGಧWKHQ�6ZLW]HUODQG�ZRXOG�KDYH�WLHG�IRU�ILUVW�SODFH�LQ�WKDW�FDWHJRU\�ZLWK�WKH
RWKHU�MXULVGLFWLRQV�

)RU�WKH�>
��@�DERYH�UHDVRQV��QHLWKHU�6WDUU
V�GHFLVLRQ�PDWUL[��QR�U�LWV�GHFLVLRQ�WR�OHDYH�,UHODQG�LQ�IDYRU�RI�6ZLW]HUODQG�
LQHYLWDEO\�OHDGV�WR�WKH�FRQFOXVLRQ�WKDW�WUHDW\�EHQHILWV�ZHUH�QRW�D��SULQFLSDO��FRQFHUQ�IRU�WKH�FRPSDQ\�ZKHQ�LW�FKRVH�WR
UHORFDWH��5DWKHU��LI�WKH�PDWUL[�LV�DFFHSWHG�DV�UHOLDEOH�HYLGHQFH�RI�6WDUU
V�GHFLVLRQPDNLQJ�SURFHVV��LW�DFWXDOO\�UHYHDOV
WKDW��8�6��7D[��FRQVLGHUDWLRQV�ZHUH�D�WRS�SULRULW\�LQ�VHOHFWLQJ�6WDUU
V�QHZ�KRPH��)RU�WKHVH�UHDVRQV��WKLV�HYLGHQFH�GRHV
QRW�UHQGHU�WKH�&RPSHWHQW�$XWKRULW\
V�GHWHUPLQDWLRQ�DUELWUDU\�DQG�FDSULFLRXV�

���:KHWKHU�WKH�&RPSHWHQW�$XWKRULW\
V�$QDO\VLV�5HVWHG�RQ�,UUHOHYDQW�RU�,QFRUUHFW�'HWHUPLQDWLRQV
,Q�DGGLWLRQ�WR�IDXOWLQJ�WKH�&RPSHWHQW�$XWKRULW\�IRU�ZKDW�LW�GLG�QRW�DQDO\]H��6WDUU�WDNHV�LVVXH�ZLWK�ZKDW�ZDV�DQDO\]HG�
DQG�KRZ��7KH�FRPSDQ\�DUJXHV�WKDW��HDFK�RI�WKH�>&RPSHWHQW�$XWKRULW\@
V�MXVWLILFDWLRQV�LV�HLWKHU�XQVXSSRUWHG�E\�WKH
UHFRUG�RU�SDWHQWO\�XQUHDVRQDEOH���3O�
V�&URVV�06-����

L��7KH�&RPSHWHQW�$XWKRULW\
V�$QDO\VLV�5HJDUGLQJ�WKH�7UHDW\
V�6LOHQFH�RQ�(QWLWLHV�ZLWK�6WDUU
V�3DUWLFXODU�6WUXFWXUH
'XULQJ�WKH�SHULRG�ZKHQ�LWV�UHTXHVW�IRU�WUHDW\�EHQHILWV�ZDV�XQGHU�UHYLHZ��6WDUU�DUJXHG�WR�WKH�&RPSHWHQW�$XWKRULW\�WKDW
WKH�7UHDW\
V�IDLOXUH�WR�VSHFLILFDOO\�DIIRUG�EHQHILWV�WR�FRPSDQLHV�ZLWK�6WDUU
V�SDUWLFXODU�VWUXFWXUHಧWKDW�LV��IRU�SURILW
FRPSDQLHV�RZQHG�E\�FKDULWDEOH�HQWLWLHVಧZDV�DQ�LQDGYHUWHQW�RYHUVLJKW��7KH�DUJXPHQW�ZDV�DSSDUHQWO\�JURXQGHG�LQ�D
FRPSDULVRQ�ZLWK�RWKHU�ELODWHUDO�8�6��WD[�WUHDWLHV��PDQ\�RI�ZKLFK�GR�LQFOXGH�VSHFLILF�SURYLVLRQV�DIIRUGLQJ�UHOLHI�WR
FRPSDQLHV�ZLWK�VXFK�VWUXFWXUHV��,Q�LWV�GHWHUPLQDWLRQ�OHWWHU��WKH�&RPSHWHQW�$XWKRULW\�VWDWHG�WKDW�LW�FRXOG�QRW�UHDFK��D
GHILQLWLYH�FRQFOXVLRQ��RQ�6WDUU
V�SRVLWLRQ��$�5�������,W�HODERUDWHG�WKDW��LW�LV�QRW�SRVVLEOH�IRU�XV�WR�FRQFOXGH�ZKHWKHU�>D
/LPLWDWLRQ�RQ�%HQHILWV@�SURYLVLRQ�OLNH�WKDW�IRXQG�LQ�WKH�>8�6��1HWKHUODQGV�7D[�7UHDW\@�RU�WKH�>8�6��8QLWHG�.LQJGRP�7D[
7UHDW\@��ZKLFK�������PD\�KDYH�DSSOLHG�WR�SHUPLW�>6WDUU@�WUHDW\�EHQHILWV�LI�LQFOXGHG�LQ�WKH�8�6��6ZLVV�7UHDW\��ZDV�QRW
LQFOXGHG�LQ�WKH�8�6��6ZLVV�WUHDW\�LQWHQWLRQDOO\�RU�E\�FDVXDO�RPLVVLRQ���,G��,Q�LWV�EULHILQJ��6WDUU�VXPPDUL]HV�ZKDW�LW
FKDUDFWHUL]HV�DV��VWURQJ�HYLGHQFH�VXSSRUWLQJ�WKH�LQWHUSUHWDWLRQ�WKDW�WKH�QHJRWLDWRUV�IRU�WKH�8�6��6ZLVV�7UHDW\�GLG�QRW
FRQVFLRXVO\�H[FOXGH�>FRPSDQLHV�OLNH�6WDUU@�IURP�WKH�DXWRPDWLF�TXDOLI\LQJ�SURYLVLRQV�LQ�$UWLFOH������DQG�LW�IDXOWV�WKH
&RPSHWHQW�$XWKRULW\�IRU�IDLOLQJ�WR�GHILQLWLYHO\�UHDFK�WKDW�FRQFOXVLRQ��3O�
V�&URVV�06-�����7KHQ�6WDUU�FDOOV�WKLV�ZKROH
�MXVWLILFDWLRQ�������LUUHOHYDQW���,G�

7KLV�DUJXPHQW�LV�D�QRQVWDUWHU��6WDUU�HVVHQWLDOO\�DVNV�WKH�&RXUW�WR�ILQG�WKDW�WKH�&RPSHWHQW�$XWKRULW\�DFWHG�DUELWUDULO\
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DQG�FDSULFLRXVO\�EHFDXVH�LW�IDLOHG�WR�GHILQLWLYHO\�FRQFOXGH�WKDW�WKH�WH[W�RI�WKH�8�6��6ZLVV�7UHDW\�VKRXOG�EH�RYHUZULWWHQ
E\�WH[W�LQ�RWKHU�ELODWHUDO�WD[�WUHDWLHV��DQG�EHFDXVH�WKHUH�LV�QR�OHJLVODWLYH�KLVWRU\�WR�WKH�FRQWUDU\��%XW��>W@KH�LQWHUSUHWDWLRQ
RI�D�WUHDW\��OLNH�WKH�LQWHUSUHWDWLRQ�RI�D�VWDWXWH��EHJLQV�ZLWK�LWV�WH[W���6WDUU�,������)��6XSS���G�DW������TXRWLQJ�$EERWW�Y�
$EERWW������8�6���������������6��&W�������������/��(G���G��������������6R�DW�WKH�YHU\�OHDVW��LW�ZDV�QRW�XQUHDVRQDEOH�IRU
WKH�&RPSHWHQW�$XWKRULW\�WR�GHFOLQH�WR�UHDG�LQWR�WKH�WUHDW\�D�>
��@�SURYLVLRQ�WKDW�ZDV�QRW�WKHUH��0RUHRYHU��LW�EHDUV
HPSKDVL]LQJ�WKDW�WKH�&RPSHWHQW�$XWKRULW\�UHDFKHG�QR�FRQFOXVLRQ�RQH�ZD\�RU�WKH�RWKHU�RQ�WKH�PDWWHU��DQG�WKHUHIRUH
WKH�DQDO\VLV�DSSHDUV�QRW�WR�KDYH�JURXQGHG�LWV�ILQDO�GHWHUPLQDWLRQ��,W�LV�WKHUHIRUH�PLVOHDGLQJ�IRU�6WDUU�WR�FKDUDFWHUL]H�LW
DV�D��MXVWLILFDWLRQ���DOWKRXJK�SHUKDSV�DFFXUDWH�WR�FDOO�LW��LUUHOHYDQW���3O�
V�&URVV�06-����

LL��:KHWKHU�WKH�)RXU��&LUFXPVWDQFHV��&LWHG�E\�WKH�&RPSHWHQW�$XWKRULW\�:HUH�,QDFFXUDWH�RU�,UUHOHYDQW�WR�WKH�$UWLFOH
������6WDQGDUG

7KH�&RPSHWHQW�$XWKRULW\�FLWHG�IRXU�VHWV�RI��IDFWV�DQG�FLUFXPVWDQFHV��WKDW�LW�FRQVLGHUHG��WURXEOLQJ��DQG�WKDW
XQGHUJLUGHG�LWV�SULQFLSDO�SXUSRVH�GHWHUPLQDWLRQ������6WDUU
V�LQLWLDO�LQFRUSRUDWLRQ�LQ�3DQDPD�DQG�ODWHU�UHVLGHQFH�LQ
%HUPXGD��ZKLFK�VXJJHVWHG�SUHYLRXV�DLPV�RI�WD[�DYRLGDQFH������6WDUU
V�PRYH�WR�,UHODQG�VKRUWO\�EHIRUH�PDMRU�$,*
GLYLGHQG�SD\PHQWV������6WDUU
V�EULHI�VWD\�LQ�,UHODQG��ZKLFK��PD\�RU�PD\�QRW�KDYH�EHHQ�LQWHQWLRQDOO\�WUDQVLWRU\���DQG����
6WDUU
V�PDMRULW\�FRQWURO�E\�8�6��LQGLYLGXDOV��$�5����������6WDUU�DUJXHV�WKDW��>Q@RQH�RI�WKH>VH@�FLUFXPVWDQFHV�UHODWH�WR
WUHDW\�VKRSSLQJ���DQG�WKDW�WKH\�DUH��XQVXSSRUWHG�E\�WKH�UHFRUG���3O�
V�&URVV�06-�����$JDLQ��WKHVH�DUJXPHQWV�DUH�QRW
SHUVXDVLYH�

$V�IRU�WKH�ILUVW�WKUHH��FLUFXPVWDQFHV���ZKLFK�UHODWH�WR�6WDUU
V�SUHYLRXV�KLVWRU\�RI�UHVLGHQFH�DQG�LQFRUSRUDWLRQ��6WDUU
GRHV�QRW�FKDOOHQJH�WKHLU�IDFWXDO�DFFXUDF\��5DWKHU��6WDUU�VHHPV�WR�VXJJHVW�WKDW�EHFDXVH�WKH\�SUHGDWH�LWV�PRYH�IURP
,UHODQG�WR�6ZLW]HUODQG��WKH\�DUH�LUUHOHYDQW�WR�WKH�$UWLFOH�������LQTXLU\��%XW�DV�SUHYLRXVO\�GLVFXVVHG��WKHUH�LV�QRWKLQJ�LQ
WKH�$UWLFOH�������VWDQGDUG�WKDW�OLPLWV�WKH�KLVWRULFDO�OHQV�WKURXJK�ZKLFK�WKH�&RPSHWHQW�$XWKRULW\�PD\�PDNH�D��SULQFLSDO
SXUSRVH��GHWHUPLQDWLRQ��6HH�VXSUD�VHFWLRQ�,,,�%����5DWKHU��LW�VWDQGV�WR�UHDVRQ�WKDW�D�FRPSDQ\
V�SDVW�MXULVGLFWLRQDO
PRYHVಧLQFOXGLQJ�LWV�ZLOOLQJQHVV�WR�UHORFDWH�LQ�WKH�LQWHUHVW�RI�REWDLQLQJ�WD[�EHQHILWVಧPLJKW�VKHG�OLJKW�RQ�LWV�PRVW
UHFHQW�UHORFDWLRQ��,W�ZDV�UHDVRQDEOH��QRW�FDSULFLRXV��IRU�WKH�&RPSHWHQW�$XWKRULW\�WR�FRQVLGHU�VXFK�KLVWRULFDO�GDWD��6WDUU
DOVR�WDNHV�LVVXH�ZLWK�WKH�LQIHUHQFHV�WKH�&RPSHWHQW�$XWKRULW\�GUHZ�IURP�VXFK�IDFWVಧPRVW�VLJQLILFDQWO\��WKDW�WKH�PRYH
WR�,UHODQG�ZDV�WD[�PRWLYDWHG��%XW�DV�UHFRXQWHG�DERYH��WKHUH�ZDV�DEXQGDQW�HYLGHQFH�WR�VXSSRUW�WKDW�FRQFOXVLRQ��6HH
VXSUD�VHFWLRQ�,�%�

6WDUU�DOVR�FKDOOHQJHV�WKH�&RPSHWHQW�$XWKRULW\
V�FRQFOXVLRQ�WKDW�6WDUU
V�FRQWURO�E\�8�6��LQGLYLGXDOV��LV�QRW�LQ�DFFRUG
ZLWK�UHFHQW�GHYHORSPHQWV�RI�8�6��SROLF\�RQ�DFFHSWDEOH�FRUSRUDWH�RZQHUVKLS�IRU�>/LPLWDWLRQ�RI�%HQHILWV@�SXUSRVHV���$�5�
�����7KH�*RYHUQPHQW�H[SODLQV�WKDW�WKLV�VWDWHPHQW�ZDV��LQ�UHIHUHQFH�WR�WKH�>,56
V@�GLVFRYHU\�RI�DEXVLYH�VWUXFWXUHV
ZKHUHE\�8�6��LQGLYLGXDOV�LQYHVW�LQ�WKH�8QLWHG�6WDWHV�E\�VWUXFWXULQJ�WUDQVDFWLRQV�WKURXJK�WD[�KDYHQV��LQFOXGLQJ�WUHDW\
FRXQWULHV��ZKLFK�LPSRVH�OLWWOH�RU�QR�WD[�RQ�VXFK�DUUDQJHPHQWV���'HI�
V�5HSO\�����,Q�6WDUU
V�YLHZ���>D@OORZLQJ�WKH
>&RPSHWHQW�$XWKRULW\@�WR�DSSO\�OHJDO�VWDQGDUGV�WKDW�ZHUH�QRW�LGHQWLILHG�LQ�WKH�WUHDW\�LWVHOI�RU�LQ�WKH�DFFRPSDQ\LQJ
JXLGDQFH�ZRXOG�EH�WDQWDPRXQW�WR�JUDQWLQJ�WKH�>&RPSHWHQW�$XWKRULW\@�XQIHWWHUHG�GLVFUHWLRQ�LQ�GHFLGLQJ�ZKHWKHU�>
��@
WR�JUDQW�WUHDW\�EHQHILWV���3O�
V�&URVV�06-�����7KLV�JUHDWO\�RYHUVWDWHV�WKH�FDVH��$UWLFOH�������EHVWRZV�VLJQLILFDQW
GLVFUHWLRQ�RQ�WKH�&RPSHWHQW�$XWKRULW\�WR�VLIW�WUHDW\�VKRSSHUV�IURP�QRQ�WUHDW\�VKRSSHUV��DQG�WKDW�VXUHO\�LQFOXGHV
SHUPLVVLRQ�WR�WDNH�VWRFN�RI�FXUUHQW�OHJDO�VWDQGDUGV�DQG�SROLFLHV���

LLL��:KHWKHU�WKH�&RPSHWHQW�$XWKRULW\�,PSURSHUO\�5HOLHG�RQ�D��1DUURZ�0LVV��8QGHUVWDQGLQJ�RI�$UWLFOH������
$IWHU�FRQFOXGLQJ�WKDW�RQH�RI�6WDUU
V�SULQFLSDO�SXUSRVHV�IRU�UHORFDWLQJ�WR�6ZLW]HUODQG�ZDV�REWDLQLQJ�WUHDW\�EHQHILWV��WKH
&RPSHWHQW�$XWKRULW\�ZHQW�RQ�WR�VWDWH���0RUHRYHU��LQ�RXU�YLHZ��$UWLFOH�������RI�WKH�8�6��6ZLVV�7UHDW\�ZDV�GHVLJQHG�WR
SURYLGH�UHOLHI�WR�D�WD[SD\HU�WKDW�FDQ�PDNH�D�VWURQJ�FDVH�WKDW��ZKLOH�FRPLQJ�ZLWKLQ�WKH�VSLULW�RI�DQ�DYDLODEOH�>/LPLWDWLRQ
RQ�%HQHILWV@�SURYLVLRQ��LW�QDUURZO\�PLVVHV�WKH�PHFKDQLFDO�WHVWV�DVVRFLDWHG�ZLWK�WKDW�SURYLVLRQ���$�5�������6WDUU�QRWHV
WKDW��WKH�8�6��6ZLVV�7HFKQLFDO�([SODQDWLRQ�DQG�WKH�8�6��6ZLVV�7UHDW\�GR�QRW�PHQWLRQ�RU�VXJJHVW�D�
QHDU�PLVV

UHTXLUHPHQW���DQG�WKDW�HYHQ�LI�VXFK�D�UHTXLUHPHQW�H[LVWHG���>6WDUU@�ZRXOG�VDWLVI\�LW���3O�
V�&URVV�06-�����$V�WKH
*RYHUQPHQW�H[SODLQV��KRZHYHU��WKH�&RPSHWHQW�$XWKRULW\�LQ�PDNLQJ�WKLV�VWDWHPHQW�ZDV�OLNHO\�UHVSRQGLQJ�WR�DUJXPHQWV
WKDW�6WDUU�LWVHOI�KDG�PDGH�GXULQJ�WKH�UHYLHZ�SURFHVV��6HH�'HI�
V�5HSO\�����0RUH�WR�WKH�SRLQW��WKH�VWDWHPHQW�ZDV�PDGH
DV�DQ�DVLGH��DIWHU�WKH�&RPSHWHQW�$XWKRULW\�KDG�DSSOLHG�WKH��SULQFLSDO�SXUSRVH��VWDQGDUG�LQ�RUGHU�WR�UHDFK�LWV
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GHWHUPLQDWLRQ��:KHWKHU�WKH��QHDU�PLVV��FRQFHSW�DFFXUDWHO\�GHVFULEHV�WKH�VFRSH�RI�$UWLFOH�������LV�WKHUHIRUH�EHVLGH�WKH
SRLQW�

,9��&RQFOXVLRQ
,Q�OLJKW�RI�WKH�DERYH�GLVFXVVLRQ��WKH�&RXUW�VHHV�QRWKLQJ�DUELWUDU\�RU�FDSULFLRXV�LQ�WKH�&RPSHWHQW�$XWKRULW\
V�ILQGLQJ�WKDW
�DW�OHDVW�RQH�RI�WKH�SULQFLSDO�SXUSRVHV�IRU�PRYLQJ�6WDUU
V�PDQDJHPHQW��DQG�WKHUHIRUH�LWV�UHVLGHQF\��WR�6ZLW]HUODQG�
ZDV�WR�REWDLQ�WD[�EHQHILWV�XQGHU�WKH�8�6��6ZLVV�7D[�7UHDW\��$�5�������%\�DSSO\LQJ�WKH�FRUUHFW�OHJDO�VWDQGDUG�WR�D�KRVW
RI�LQGLVSXWDEO\�UHOHYDQW�IDFWV��WKH�&RPSHWHQW�$XWKRULW\�VDWLVILHG�LWV�REOLJDWLRQV�XQGHU�WKH�$3$�WR��H[DPLQH�WKH�UHOHYDQW
GDWD�DQG�DUWLFXODWH�D�VDWLVIDFWRU\�H[SODQDWLRQ�IRU�LWV�DFWLRQ�LQFOXGLQJ�D�UDWLRQDO�FRQQHFWLRQ�EHWZHHQ�WKH�IDFWV�IRXQG�DQG
WKH�FKRLFH�PDGH���$UN�,QLWLDWLYH������)��G�DW������

$FFRUGLQJO\��DV�VSHFLILHG�LQ�WKH�DFFRPSDQ\LQJ�2UGHU��WKH�&RXUW�ZLOO�JUDQW�WKH�*RYHUQPHQW
V�PRWLRQ�IRU�VXPPDU\
MXGJPHQW�DQG�GHQ\�6WDUU
V�FURVV�PRWLRQ���

�V��&KULVWRSKHU�5��&RRSHU

&+5,6723+(5�5��&223(5

8QLWHG�6WDWHV�'LVWULFW�-XGJH

'DWH��$XJXVW���������

25'(5
)RU�WKH�UHDVRQV�VWDWHG�LQ�WKH�DFFRPSDQ\LQJ�0HPRUDQGXP�2SLQLRQ��LW�LV�KHUHE\

25'(5('�WKDW�>��@�'HIHQGDQW�&RXQWHU�3ODLQWLII
V�0RWLRQ�IRU�-XGJPHQW�RQ�WKH�$GPLQLVWUDWLYH�5HFRUG��0RWLRQ�IRU
6XPPDU\�-XGJPHQW��LV�*5$17('��7KLV�LV�D�ILQDO��DSSHDODEOH�RUGHU��,W�LV�IXUWKHU

25'(5('�WKDW�>��@�3ODLQWLII�&RXQWHU�'HIHQGDQW
V�&URVV�0RWLRQ�IRU�-XGJPHQW�RQ�WKH�$GPLQLVWUDWLYH�5HFRUG��&URVV�
0RWLRQ�IRU�6XPPDU\�-XGJPHQW��LV�'(1,('��,W�LV�IXUWKHU

25'(5('�WKDW�>��@�3ODLQWLII�&RXQWHU�'HIHQGDQW
V�0RWLRQ�WR�6WULNH�RU�)RU�'LVFRYHU\�LV�'(1,('�$6�0227��$QG�LW�LV
IXUWKHU

25'(5('�WKDW�>��@�3ODLQWLII�&RXQWHU�'HIHQGDQW
V�0RWLRQ�IRU�/HDYH�WR�)LOH�6XU�5HSO\�>
��@�LV�*5$17('�

6R�25'(5('�

�V��&KULVWRSKHU�5��&RRSHU

&+5,6723+(5�5��&223(5

8QLWHG�6WDWHV�'LVWULFW�-XGJH

'DWH��$XJXVW���������

IQ �

7HFKQLFDO�H[SODQDWLRQV�DUH�FUHDWHG�E\�WKH�7UHDVXU\�'HSDUWPHQW�GXULQJ�WUHDW\�QHJRWLDWLRQV�DQG�SUHVHQWHG�WR�WKH
6HQDWH�IRU�FRQVLGHUDWLRQ�GXULQJ�WKH�UDWLILFDWLRQ�SURFHVV��6HH�;HUR[�&RUS��Y��8QLWHG�6WDWHV�����)��G����������
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�)HG�&LU��������7KH\�VHUYH�DV�DQ�DQDORJXH�WR�OHJLVODWLYH�KLVWRU\�IRU�WUHDW\�UDWLILFDWLRQ��DQG�FRXUWV�SURSHUO\�FRQVXOW
WKHVH�H[SODQDWLRQV�ZKHQ�FRQVWUXLQJ�WUHDW\�ODQJXDJH��6HH��H�J���+DYHU�Y��&RPPLVVLRQHU������)��G����������������
8�6��$SS��'�&�������'�&��&LU��������

IQ �

7KH�8�6��&RPSHWHQW�$XWKRULW\�LV�WKH�RIILFLDO�ZLWKLQ�WKH�7UHDVXU\�'HSDUWPHQW�ZKR�LV�DXWKRUL]HG�WR�LQWHUSUHW
SURYLVLRQV�RI�RXU�ELODWHUDO�LQFRPH�WD[�WUHDWLHV��7KH�SRVW�LV�RFFXSLHG�E\�WKH�,56�'HSXW\�&RPPLVVLRQHU�IRU�WKH�/DUJH
%XVLQHVV�DQG�,QWHUQDWLRQDO�'LYLVLRQ�

IQ �

6WDUU
V�LQLWLDO�UHTXHVW�WR�WKH�&RPSHWHQW�$XWKRULW\��LQ�'HFHPEHU�������KDG�RPLWWHG�DQ\�UHIHUHQFH�WR�WKH�$,*
OLWLJDWLRQ��7KLV�GHVSLWH�VWDWHPHQWV�IURP�6WDUU
V�JHQHUDO�FRXQVHO��XQGHU�SHQDOW\�RI�SHUMXU\��WKDW�WKH��IDFWV�VXEPLWWHG
LQ�VXSSRUW�RI�WKLV�UHTXHVW�������DUH�WUXH��FRUUHFW�DQG�FRPSOHWH���$�5������DQG�IURP�6WDUU
V�RXWVLGH�FRXQVHO�DW
6NDGGHQ��$USV�WKDW��>W@KHUH�DUH�QR�UHOHYDQW�GRPHVWLF�RU�IRUHLJQ�MXGLFLDO�RU�DGPLQLVWUDWLYH�SURFHHGLQJV�WKDW�LQYROYH
WKH�WD[SD\HU�RU�UHODWHG�SHUVRQV���$�5������,W�LV�XQFOHDU�ZKHWKHU�WKHVH�REYLRXV�RPLVVLRQV�KDG�DQ\�LPSDFW�RQ�WKH
&RPSHWHQW�$XWKRULW\
V�XOWLPDWH�GHQLDO�GHFLVLRQ��RU�ZKHWKHU�WKH\�RXJKW�WR�EHDU�RQ�WKH�&RXUW
V�UHYLHZ�RI�WKDW
GHFLVLRQ��6HH�LQIUD�VHFWLRQ�,,,�&�

IQ �

6RPHZKDW�FRXQWHULQWXLWLYHO\��6WDUU�FRQVLGHUHG�FKDULW\�UHJXODWLRQV�WR�EH��VWURQJ��ZKHQ�WKH\�ZHUH�IOH[LEOH��DQG
�ZHDN��ZKHQ�WKH\�ZHUH�UHVWULFWLYH��6HH�+U
J�7UDQV��������

IQ �

$OWKRXJK�QRW�LQ�WKH�DGPLQLVWUDWLYH�UHFRUG��6WDUU
V�IRUPHU�RXWVLGH�FRXQVHO�KDV�DWWHVWHG�WKDW�LQ�1RYHPEHU�������6WDUU
ZDV�LQIRUPHG�WKDW�WKH�&RPSHWHQW�$XWKRULW\�KDG�WHQWDWLYHO\�GHFLGHG�LQ�IDYRU�RI�JUDQWLQJ�EHQHILWV��EXW�WKDW�LQ�0DUFK
������DIWHU�WKH�DSSRLQWPHQW�RI�D�QHZ�&RPSHWHQW�$XWKRULW\��LW�ZDV�QRZ�WHQWDWLYHO\�DGYHUVH��6HH�'HFODUDWLRQ�RI�+DO
+LFNV�xx������(&)�1R�������

IQ �

7KH�ZLWKKROGLQJ�UDWHV�XQGHU�WKH�7UHDW\�DUH�EDVHG�LQ�SDUW�RQ�WKH�SHUFHQW�RI�WKH�8�6��VRXUFH�FRPSDQ\�RZQHG�E\�WKH
WUHDW\�EHQHILFLDU\��6WDUU
V�RZQHUVKLS�RI�$,*�ZDV�DERYH�����IRU�������DQG�EHORZ�����LQ�������WULJJHULQJ�GLIIHUHQW
ZLWKKROGLQJ�UDWHV�XQGHU�WKH�7UHDW\�

IQ �

7KLV�ZDV�QRW�ZKDW�WKH�&RXUW�KHOG�LQ�LWV�SULRU�RSLQLRQ��5DWKHU��DIWHU�TXRWLQJ�WKH��SULQFLSDO�SXUSRVH��VWDQGDUG�DQG
H[SODLQLQJ�ZK\�WKDW�VWDQGDUG�ZDV�MXVWLFLDEOH��WKH�&RXUW�UHIHUUHG�EDFN�WR�WKDW�VWDQGDUG��LQ�VKRUW�KDQG��DV�WXUQLQJ�RQ
�ZKHWKHU�DQ�DSSOLFDQW
V�SULQFLSDO�SXUSRVH�ZDV�WUHDW\�VKRSSLQJ���6WDUU�,������)��6XSS���G�DW�������$W�WKH�WLPH��6WDUU
KDG�QRW�\HW�GHYHORSHG�WKH�IRUPDOLVWLF�GHILQLWLRQ�RI�WUHDW\�VKRSSLQJ�WKDW�LW�QRZ�DGYDQFHV��DQG�WKH�&RXUW�FHUWDLQO\�GLG
QRW�LQWHQG�WR�DGRSW�WKDW�GHILQLWLRQ�DV�DQ�HOHPHQW�RI�WKH�$UWLFOH�������VWDQGDUG�

IQ �

$V�LI�WR�LOOXVWUDWH�WKH�WHVWV
�REMHFWLYH��QRQ�GLVFUHWLRQDU\�QDWXUH��6WDUU�QRWHV�WKDW�WKH�FRPSDQ\��DXWRPDWLFDOO\�
TXDOLILHG�IRU�EHQHILWV�XQGHU�WKH�VLPLODU�PHFKDQLFDO�SURYLVLRQV�RI�WKH�8QLWHG�6WDWHV
�WD[�WUHDWLHV�ZLWK�,UHODQG��WKH
8QLWHG�.LQJGRP��DQG�WKH�1HWKHUODQGV��3O�
V�&URVV�06-��������
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IQ �

7KDW�VDPH�WHVW�DOVR�UHTXLUHV�WKDW�

LL��WKH�XOWLPDWH�EHQHILFLDO�RZQHUV�RI�PRUH�WKDQ����SHUFHQW�RI�DOO�VXFK�VKDUHV�DUH�SHUVRQV�GHVFULEHG�LQ
VXESDUDJUDSK�L��DQG�SHUVRQV�WKDW�DUH�UHVLGHQWV�RI�PHPEHU�VWDWHV�RI�WKH�(XURSHDQ�8QLRQ�RU�RI�WKH
(XURSHDQ�(FRQRPLF�$UHD�RU�SDUWLHV�WR�WKH�1RUWK�$PHULFDQ�)UHH�7UDGH�$JUHHPHQW�WKDW�DUH�GHVFULEHG
LQ�VXESDUDJUDSK�E���DQG

LLL��WKH�DPRXQW�RI�WKH�H[SHQVHV�GHGXFWLEOH�IURP�JURVV�LQFRPH�WKDW�DUH�SDLG�RU�SD\DEOH�E\�WKH�FRPSDQ\
IRU�LWV�SUHFHGLQJ�ILVFDO�SHULRG��RU��LQ�WKH�FDVH�RI�LWV�ILUVW�ILVFDO�SHULRG��WKDW�SHULRG��WR�SHUVRQV�WKDW�ZRXOG
QRW�TXDOLI\�IRU�EHQHILWV�XQGHU�VXESDUDJUDSKV�D���E���G���H���I��RU�J��RI�SDUDJUDSK����LV�OHVV�WKDQ���
SHUFHQW�RI�WKH�JURVV�LQFRPH�RI�WKH�FRPSDQ\�IRU�WKDW�SHULRG�

7UHDW\�DUW��������D��

IQ ��

%HFDXVH�WKH�*RYHUQPHQW�FLWHG�SUHYLRXVO\�XQDGGUHVVHG�DXWKRULWLHV�LQ�LWV�6XU�5HSO\��WKH�&RXUW�ZLOO�JUDQW�6WDUU
V
0RWLRQ�IRU�/HDYH�WR�)LOH�D�6XU�5HSO\�

IQ ��

$FFRUGLQJ�WR�RQH�WD[�VFKRODU���>W@KH�2(&'�PRGHO�FRQYHQWLRQV�KDYH�FRQVWLWXWHG�WKH�SULQFLSDO�EDVHV�IRU�ELODWHUDO
WUHDW\�QHJRWLDWLRQV�DPRQJ�GHYHORSHG�QDWLRQV���5REHUW�7KRUQWRQ�6PLWK��7D[�7UHDW\�,QWHUSUHWDWLRQ�E\�WKH�-XGLFLDU\�
���7D[�/DZ�������������

IQ ��

5DWKHU�WKDQ�GHIHQGLQJ�LWV�ERQD�ILGH�FRQQHFWLRQV�WR�6ZLW]HUODQG��6WDUU�IRFXVHV�LWV�HQHUJLHV�RQ�DVVHUWLQJ�WKDW�ERQD
ILGH�UHVLGHQF\�LV�D��PDGH�XS��UHTXLUHPHQW��ZLWK��QR�EDVLV�LQ�WKH�UHFRUG�RU�WKH�ODZ���3O�
V�5HSO\�6XSS��&URVV�
0RW��6XPP��-����3O�
V�5HSO\�������7KDW�FODLP�LV�LQGHIHQVLEOH��JLYHQ�WKDW�WKH�WHUP��ERQD�ILGH�UHVLGHQF\��LV�PHUH
VKRUWKDQG�IRU�WKH�VXIILFLHQW�QH[XV�LQTXLU\��ZKLFK�LV�RXWOLQHG�LQ�$UWLFOH���
V�7HFKQLFDO�([SODQDWLRQ��,Q�DQ\�HYHQW�
GHIHQGLQJ�LWV�ERQD�ILGH�6ZLVV�UHVLGHQF\�ZRXOG�EH�DQ�XSKLOO�EDWWOH�LQ�OLJKW�RI�WKH�FRPSDQ\
V�DGPLVVLRQV�WKDW��IRU
PRVW�RI�WKH�SHULRG�EHWZHHQ������DQG�������6WDUU�KDG�RQO\�RQH�VDODULHG�HPSOR\HH��ZKR�IROORZHG�WKH�FRPSDQ\�IURP
%HUPXGD��WR�,UHODQG��DQG�ILQDOO\�WR�6ZLW]HUODQG��$�5��������

'HVSLWH�LWV�EHLQJ�FRQWUROOHG�E\�8�6��FLWL]HQV��6WDUU�DV�DQ�HQWLW\�GRHV�QRW�FODLP�WR�EH�D�ERQD�ILGH�UHVLGHQW�RI�WKH
8QLWHG�6WDWHV��HLWKHU��,QGHHG��XQGHU�WKH�7UHDW\��LW�GRHV�QRW�DSSHDU�WR�EH�SRVVLEOH�IRU�DQ�HQWLW\�WR�KDYH�ERQD�ILGH
UHVLGHQFH�LQ�D�MXULVGLFWLRQ�ZLWKRXW�DOVR�KDYLQJ�RQ�SDSHU�UHVLGHQFH�LQ�WKDW�MXULVGLFWLRQ��%HFDXVH�6WDUU�DQG�DOO�RI�LWV
VXEVLGLDU\�HQWLWLHV�UHVLGH�RQ�SDSHU�LQ�6ZLW]HUODQG��LW�FRXOG�WKHUHIRUH�QRW�HVWDEOLVK�ERQD�ILGH�UHVLGHQF\�LQ�WKH�8QLWHG
6WDWHV��0RUH�WR�WKH�SRLQW��EHFDXVH�WKH�7UHDW\�DLPV�WR�SURYLGH�WD[DWLRQ�EHQHILWV�WR�UHVLGHQWV�RI�RQH�FRQWUDFWLQJ�VWDWH
RQ�LQFRPH�VRXUFHG�LQ�WKH�RWKHU��HVWDEOLVKLQJ�UHVLGHQF\�LQ�WKH�8QLWHG�6WDWHV�XQGHU�WKH�8�6�6ZLVV�7UHDW\�ZRXOG�QRW
EHQHILW�6WDUU��ZKLFK�VHHNV�WUHDW\�EHQHILWV�RQ�8�6��EDVHG�LQFRPH�

IQ ��

6WDUU�LQ�IDFW�GLG�PDNH�WKDW�DUJXPHQW�EHIRUH�WKH�&RPSHWHQW�$XWKRULW\��6HH�$�5������6WDUU�DUJXLQJ�LQ�LWV�����
VXEPLVVLRQ�WKDW�LW�LV��QRW�DZDUH�RI�DQ\�SROLF\�UHDVRQ�WR�H[FOXGH�>IURP�WUHDW\�EHQHILWV@�D�FRPSDQ\�ZLWK�6ZLVV�WD[
UHVLGHQF\��PRUH�WKDQ�����RI�ZKRVH�YRWLQJ�SRZHU�LV�RZQHG�E\�8�6��FLWL]HQV����%\�FRQWUDVW��6WDUU�ILUVW�DGYDQFHG�LWV
WKLUG�FRXQWU\�UHVLGHQW�WHVW�LQ�WKLV�OLW�LJDW�LRQ�
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IQ ��

6WDUU�DUJXHV�WKDW�D�SULQFLSDO�SXUSRVH�PXVW�EH�DW�OHDVW��D�ILUVW�SXUSRVH�DPRQJ�HTXDOV���3O�
V�&URVV�06-�����DQG�QRW
VLPSO\�DQ��LPSRUWDQW��SXUSRVH��'HI�
V�5HSO\�����7KH�&RXUW�ILQGV�WKH�GLVWLQFWLRQ�LQFRQVHTXHQWLDO�DV�DSSOLHG�KHUH��)RU
WKH�VDNH�RI�DUJXPHQW�RQO\��WKHQ��WKH�EHORZ�GLVFXVVLRQ�DVVXPHV�6WDUU
V�PRUH�VWULQJHQW�GHILQLWLRQ�

IQ ��

0RUHRYHU��ERWK�WKH�7UHDW\�DQG�WKH�7HFKQLFDO�([SODQDWLRQ�VXJJHVW�WKH�OHJDO�VWDQGDUGV��LQ�HIIHFW�DW�WKH�WLPH�WKH
&RQYHQWLRQ�LV�EHLQJ�DSSOLHG��>DQG@�QRW�WKH�ODZ�DV�LQ�HIIHFW�DW�WKH�WLPH�WKH�&RQYHQWLRQ�ZDV�VLJQHG���VKRXOG�FRQWURO�LQ
LQWHUSUHWLQJ�WKH�WUHDW\
V�XQGHILQHG�WHUPV��7HFKQLFDO�([SODQDWLRQ����VHH�DOVR7UHDW\�DUW��������SURYLGLQJ�WKDW��DQ\�WHUP
QRW�GHILQHG�>LQ�WKH�WUHDW\@�VKDOO�������KDYH�WKH�PHDQLQJ�ZKLFK�LW�KDV�XQGHU�WKH�ODZV�RI�WKDW�6WDWH�FRQFHUQLQJ�WKH�WD[HV
WR�ZKLFK�WKH�&RQYHQWLRQ�DSSOLHV���

IQ ��

6WDUU�DUJXHV�WKDW�WKH�&KHQHU\�UXOH�SUHFOXGHV�WKH�*RYHUQPHQW�IURP�UDLVLQJ�FHUWDLQ�DOOHJHGO\�SRVW�KRF�MXVWLILFDWLRQV
IRU�WKH�&RPSHWHQW�$XWKRULW\
V�GHQLDO�GHFLVLRQ��6HH�6(&�Y��&KHQHU\�&RUS�������8�6�����������������6��&W�����������
/��(G���������������$��VLPSOH�EXW�IXQGDPHQWDO�UXOH�RI�DGPLQLVWUDWLYH�ODZ��LV�WKDW�D�FRXUW�UHYLHZLQJ�DJHQF\�DFWLRQ
�PXVW�MXGJH�WKH�SURSULHW\�RI�VXFK�DFWLRQ�VROHO\�E\�WKH�JURXQGV�LQYRNHG�E\�WKH�DJHQF\�����,Q�SDUWLFXODU��6WDUU�DUJXHV
WKDW�WKH�&RXUW�VKRXOG�QRW�FRQVLGHU�WKH�IROORZLQJ������6WDUU
V�DOOHJHG�IDLOXUH�WR�GLVFORVH�LWV�SHQGLQJ�OLWLJDWLRQ�ZLWK�$,*�
����6WDUU
V�VXSSRVHGO\�QRQ�FKDULWDEOH�SXUSRVHV��DQG�����6WDUU
V�SXUSRUWHG�IDLOXUH�WR�GLVFORVH�LWV�DFWXDO�PRWLYDWLRQV
IRU�YDULRXV�UHORFDWLRQV��3O�
V�&URVV�06-�����%HFDXVH�WKH�&RXUW�KDV�IRXQG�WKDW�WKH�&RPSHWHQW�$XWKRULW\
V�GHQLDO
GHFLVLRQ�ZDV�UHDVRQDEOH�ZLWKRXW�WKH�DLG�RI�WKHVH�DUJXPHQWV��WKHUH�LV�QR�QHHG�WR�UHDFK�WKH�TXHVWLRQ�RI�ZKHWKHU
WKH\�DUH�EDUUHG�E\�&KHQHU\�

6LPLODUO\��EHFDXVH�WKH�&RXUW�KDV�QRW�UHOLHG�LQ�DQ\�ZD\�RQ�WKH�HPDLO�DWWDFKHG�WR�WKH�*RYHUQPHQW
V�6XU�5HSO\��VHH
'HI�
V�6XU�5HSO\��([��&��ZKLFK�IRUPV�WKH�EDVLV�IRU�6WDUU
V�0RWLRQ�WR�6WULNH�RU�5HRSHQ�'LVFRYHU\��WKH�&RXUW�ZLOO�GHQ\
WKDW�PRWLRQ�DV�PRRW�
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