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L. SUMMARY

For the reasons herein and in the Opening Brief, the mailing date cannot and
does not start the 30-day period under 26U.S.C. §6330; Stearns and any harmless
error defense have been waived and are inapplicable; the verification required
under §6330 was not provided; IRS abused its discretion as a matter of law; and
the Tax Court’s finding regarding Taxpayer’s intent and no prejudice cannot be
sustained.
II. ARGUMENT

A. IRS’Claim That §6330 Requires Application Of An Undisclosed

Mailing Date Is Unpersuasive And Unsupported By Applicable

Law.

1. §6330 Is Ambiguous When Mail Date Differs From The Date On
The Notice (“Notice date”).

Taxpayer asserts §6330 unambiguously mandates that the date disclosed to
Taxpayer on the levy notice (“Notice”) applies under §6330(a)(3)(B) and (e) as the
start date of the 30-day period. Alternatively, where the mail date differs from the
Notice date, and Taxpayer is not informed of the mail date, §6330 is ambiguous
because of tension between §6330(a)(2) and §6330(a)(3)(B) and (e).

IRS does not discuss the key language in §6330(a)(3)(B): “The notice
required under paragraph (1) shall include in simple and nontechnical terms... (B)

the right of the person to request a hearing during the 30-day period under
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paragraph (2).” (Br.38). IRS merely asserts: “[w]hen the notices were sent by
certified mail, notice was transmitted[!] under the terms of 1.R.C. 86330(a)(2), and
the 30-day period began to run.” (Br.39). IRS ignores 86330(a)(3)(B)’s
requirement that the right to request a hearing during the 30-day period under
§6330(a)(2) “shall” be set forth in the Notice “in simple and nontechnical terms.” 2
How can this requirement be met unless the date on the Notice -- the only date
Taxpayer had -- is treated as the start date?

IRS avoids discussing 86330(e), which ties suspension of the SOL to a
hearing request under 86330(a)(3)(B), not (a)(2) -- thus, to the date on the Notice.
To protect taxpayers’ right to rely on the information provided by IRS, suspension
of the SOL is tied to the date disclosed in the Notice “under” 86330(a)(3)(B).
Given this, how can the SOL be suspended under 86330(e) by application of a mail
date under 86330(a)(2), where the only date in the Notice is different than the mail
date? IRS argues (Br.40) that Taxpayer declines to consider the plain language of

86330(a)(2), but it is IRS that deliberately omits any meaningful discussion of

1 “Transmitted” is not found in 1.R.C.86330; the regulations use it only
regarding proper “transmission” of Taxpayer's hearing request. 26C.F.R.
8301.6330-1(c)(2),Q&A-CA4.

2 This is an important requirement. Similar state tax law mandates have been
enforced-e.g., Yablonsky v. Director, Division of Taxation, Docket No.
015437-2014, p.8 (N.J.TaxCt. May 23, 2016) (unpublished) (holding N.J.S.A.
54:48-6 requires Director of Taxation Division to set forth in “simple and
nontechnical terms” applicable time limitation periods).

2
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§6330(a)(3)(B) and (e)’s equally “plain language” (and purpose).

IRS would have this Court read the phrase “in simple and nontechnical
terms” in §6330(a)(3), and the substantive information disclosure requirement in
§6330(a)(3)(B), right out of the statute. IRS would have this Court connect
suspension of the SOL to an undisclosed date under §6330(a)(2) regardless of the
actual date provided to Taxpayer “under” §6330(a)(3)(B) and (e). But Taxpayer has
consistently emphasized §6330(a)(3)(B)’s informational and “simple and
nontechnical” language requirements, and the connection between §6330(e) and
the date provided Taxpayer “under” §6330(a)(3)(B). He has not relied only upon
“administrative documents” to override the statutory language (Br.40). Rather, the
administrative documents cited by Taxpayer support the Notice date starting the
30-day period, consistent with §6330(a)(3)(B)’s “simple and nontechnical”
language and requirements.

Similarly, IRS’ argument that the 30-day period unambiguously begins at the
happening of the first of the three events listed in §6330(a)(2) (Br.43) sidesteps the
need to give Chevron deference to the agency’s interpretations in the regulations.

It requires the Court to improperly omit any consideration of Congress’ intent
under §6330(a)(3)(B) and (e) to provide taxpayers with a definite 30-day window
-- e.g., Andre v. Commissioner, 127T.C. 68(2006) -- within which to decide

whether to request a hearing, and, if so, whether to suspend the SOL. These are
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choices granted taxpayers, not IRS, under §6330. This statutory purpose is
defeated when a different, undisclosed, mail date is applied instead of the Notice
date.

IRS also ignores the tension between §6330(a)(2) and §§6330(a)(3)(B) and
(e) when the mail and Notice dates differ. At a minimum this tension creates an
ambiguity as to which date controls, necessitating Chevron deference to IRS’
interpretation of the Regulations -- §§301.6330-1(b)(1) and (c)(1). If the statute
clearly and unambiguously supported IRS’ position where the mail and Notice
dates differ, there would be no reason for the regulations to fill a non-existent gap
in statutory intent. Thus, IRS’ erroneous claim §6330 is unambiguous entitles its
interpretation of the statute to no deference. PDK Labs., Inc. v. DEA, 362F.3d
786,798(D.C. Cir.2004); accord, Peter v. Federal Motor Carrier Safety, 471F.3d
1350,1354(D.C. Cir.20006).

2. IRS Misinterprets The Regulations.

IRS misreads the regulations by arguing the phrase “the date of the CDP
Notice,” Reg. §301.6330-1(b)(1) and (c)(1), refers to the date the “Notice was
issued,” not the Notice date (Br.41) -- thus contending that mail date and issue date
are the same thing. This argument is without merit.

The words “issued” or “mailed” are not used in §§301.6330-1(b)(1) or (c)

(1), and IRS’ strained interpretation conflicts with the regulations’ plain wording.
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§301.6330-1(c), Q&A-C3 provides “taxpayer must submit a written request for a
CDPH within the 30-day period commencing the day after the date of the Notice
issued under [§]6330.” If IRS’ claim is correct, that “the date of the CDP Notice”
means mail date, and the date the Notice was issued means the same as “the date of
the CDP Notice,” then Q&A-C3 would read one of three different ways: (1) “the
day after the date the CDP Notice was issued [or mailed] under §6330,” (2) “the
day after issuance [or mailing] of the CDP Notice,” or (3) “the day after the date of
the CDP Notice under §6330.” Thus, under IRS’ interpretation, the word “issued”
in Q&A-C3 becomes redundant and superfluous. A similar redundancy would
occur in §§301.6330-1(c), Q&A-C7,(1)(2), Q&A-17,and (1)(2), Q&A-I11.

The structure and location of the phrase “issued under §6330” in Q&A-C3
infers that this language is intended to reference the source of authority for the
Notice and relates to that, not to the words “the date of the CDP Notice” or “the
CDP Notice.” Indeed, “issued” as used in Q&A-C3 is a verb, whereas Taxpayer
has shown that the regulations make clear that the phrase “the date of the CDP
Notice” or “the CDP Notice” refer to Notice as a physical document, and, thus,
“notice” is a noun, not a verb describing the act of mailing.

IRS’ interpretation is also inconsistent with regulations regarding when the
30-day time period prescribed by §6330(d)(1) for filing an appeal from a Notice of

Determination (“NOD”) begins to run. Those regulations refer to . . .the 30-day
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period commencing the day after the date of the [NOD]. . ..” §301.6330-1(f)(1)
(emphasis added); see also id., -1()(2), Q&A-F1 (same). The regulations clarify
beyond doubt “the date of the [NOD]” refers to the date on the Notice;
§301.6330-1(e)(3), A-E8(i) (“Taxpayers will be sent a dated [NOD)]. . .. [T]he
[NOD] will advise the taxpayer of the taxpayer s right to seek judicial review
within 30 days of the date of the [NOD].””) (emphasis added); §301.6330-1(¢e)(3),
Q&A-E10 (“Why is the [NOD] and its date important?—because the 30-day period
within which the taxpayer is permitted to seek judicial review of Appeals’
determination commences the day after the date of the [NOD].”) (emphasis
added)’.

IRS charges Taxpayer with conflating the regulations governing CDP notices
and those governing NODs. (Br.41-42). But IRS ignores the well-established
presumption of consistent usage of language, ensuring the statutory or regulatory
scheme is coherent and consistent. In re Total Realty Mgmt., LLC, 706 F.3d 245,
251(4™ Cir.2013). Thus, IRS has no answer to why the regulations consistently
refer to “the CDP Notice” as a physical document (noun), not a verb (act of
mailing).

IRS then does violence to the NOD regulations’ language by arguing

3 Interestingly, IRS’ cover letter accompanying the NOD also unambiguously states
that a petition to the Tax Court must be filed within “30 days from the date of this
letter.”(Exh. 41-J, first page).
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Taxpayer’s reading of them is “erroneous” because “the Service cannot be said to
have “sent a dated [NOD], §301.6330-1(e)(3), Q&A-E8(i), on a date when the
notice had not yet departed the agency’s offices.” (Br.43) This argument not only
reads the word “dated” out of Q&A-E8(i), but renders Q&A E-10 meaningless,
directly contradicting its advice that the NOD’s “date [is] important” because the
30-day period for seeking judicial review of the determination “commences the
day after the date of the [NOD].” §301.6330-1(e)(3),Q&A-E10 (emphasis added.)

As for Bongam v. Commissioner, 146T.C. 52 (2016) (Br.43), which involved
an NOD issue, not a CDP Notice issue, the T.C. cited some NOD regulations, id. at
56 n.2, 58 n.3, but neither construed them nor addressed the meaning of “the date
of the NOD.” Instead, Bongam relied on inapposite prior case law regarding
notices of deficiency to hold effect must be given to mail date, not Notice date,
where the latter is earlier in time. 156T.C.at 58-59.

While “issuance” is used once in the regulations -- §301.6330-1(b)(2) (Br.
41) -- “issuance” and “issued” are, at best, inherently ambiguous terms# that do not
refer to service or mailing upon/to the intended recipient of the Notice (taxpayers).

The regulations are most reasonably construed to mean that “issued” does not refer

4 Given inherent ambiguity in the terms “issuance” and “issued,” and the
abundance of evidence that the phrase “the CDP Notice” refers to the “Notice” as a
physical document, not to the act of mailing, IRS cannot plausibly argue that the
word “issued” in §301.6330-1(c)(1), Q&A-C3 is unambiguous. (Br. 44).

7
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to delivery or service on the intended recipient (taxpayers), but rather, the date on
which the Notice is created or rendered (i.e., formally prepared or printed out, or
made official). See, e.g., Hervey v. Sec. of HHS, 88F.3d1001, 1002 (Fed.Cir.1996)
(“issuance” as used in Vaccine Act, 42 U.S.C. §300aa-12(e)(1), “could be accorded
several slightly different meanings.... [1]t could be interpreted to mean rendition, to
mean public announcement, or to mean formal filing with the clerk of the court;”
held: issuance means filing with the clerk) (emphasis added).

Moreover, “issue” or “issued” is typically construed as importing delivery to
the proper person, or office, for service, such that the issuance of a document is
something separate and distinct from the sending, mailing, delivery, or service of it
thereafter on the intended recipient. Mario Saikhon, Inc. v. Agricultural Labor
Relations Bd., 140Cal. App.3d581,583 (1983) (Board’s decision was “issued” on
day entered or filed, or the date on which it was finalized and adopted as an official
document, not the day when served); Gallogly v. Kurrus, 905A.2d1245,1248
(2006) (“issue,” as applied to a citation, imports delivery to an officer for service,
citing Snell v. Knowles, 87S.W. 2d871,876 (Tex. Civ. App. 1935)); DeKalb Swine
Breeders v. Woolwine Supply, 809P.2d1223,1227 (1991) (generally,”issue” means
to deliver to the officer charged by law with its service).

Thus, the Notices herein were “issued” when they were formally prepared,

dated, printed out, and adopted as an official document thereafter to be delivered
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to/served on Taxpayer. The Notices were prepared and obtained by the RO and
ready for delivery/service under 86330(a)(2) on February 11, 2009 -- when the RO
took them to Taxpayer's home in an attempt at personal service. Thus, the Notices
were issued February 11,2009 for service upon Taxpayer.

3. IRS’ Administrative Materials Support Taxpayer’s Construction
Of The Regulations.

Ignoring the Notice’s clear language unambiguously referring to it as a
physical document (“date of this letter”), IRS claims the Notice is “at most
ambiguous” (Br.45) as to whether the Notice date printed on it is the one referred
to in the letter’s instruction that a CDPH request must be mailed “within 30 days
from the date of this letter.” (Ex.5-J at 1(emphasis added)). However, the express
reference to the Notice date for calculation of the 30-day period is clear and
unambiguous — “30 days from the date of this letter.”

IRS further contends that its “[o]ther publications included with the notice
only increase the [alleged] ambiguity” (Br.45 (emphasis added)), even though, in
addition to the express language of the Notice, they admittedly provided that: “You
must file your request [for a CDPH] within 30 days of the date on your

notice.” (IRS Publication 594, The IRS Collection Process (Rev. 7-2007), Ex. 9-J
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(emphasis added).)®> IRS also curiously asserts that the Collection Appeals Flyer
(Ex. 10-J at 1) contains “more specific” (Br.46) instructions, though, unlike the
Notice and Publication 594, it gives no specific date from which “the 30-day
period” begins to run.

However, when the Notice and other instructions are construed as a whole,
they unambiguously instructed Taxpayer that he must request a hearing within 30
days of the Notice date to obtain a CDPH (and suspend the SOL), and that any
request after the 30" day would entitle Taxpayer only to an Equivalent Hearing
(“EH”), which does not suspend the SOL. This is confirmed by TIGTA’s Final
Audit Report of September 20, 2006, which noted that IRS’ practice of “start[ing]
the 30-day...period using the mailing date of the [Notice]...contradicts the
instructions provided to the taxpayer [that he must request a CDPH within 30 days
from the date of the letter]”. (TIGTA, Final Audit Report, pp.6-7 (Sept. 20, 2006)
(emphasis added).) The TIGTA report directly refutes IRS’ position and shows that
the Notice date is the date from which taxpayers are unambiguously instructed to
measure the 30-day period.

4, The Tax Court Has Refuted IRS’ Contention That Acts Of Issuing
And Mailing Are The Same Thing.

5 IRS notes (Br.45, n.7) that Publication 594 was subsequently “corrected” to
substitute the word “of” for “on.” It is interesting that this “correction” occurred in
2012, after this case arose.

10
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IRS’ argument and the T.C.’s Opinion ignore, and are refuted by, case law
clarifying that issuance and mailing of a Notice are two separate and distinct
events. See, e.g., Meyer v. Commissioner, T.C.Memo 13-268, at *8 and *13, noting
that the Notice must be both properly issued and mailed, thus recognizing that the
act of issuing the Notice is separate and distinct from the act of mailing it.
Certainly, there would be no need for both proper issuance and mailing if “issued”
means the same as “mailed”; Broomfield v. Commissioner, 89T.C.M. (CCH) 1466,
1468 (2005) (petition received by T.C. in envelope postmarked March 15, 2003,
which was noted to be 50 and 44 days respectively after the date the NOD was
issued and mailed); Galluzzo v. Commissioner, No.13-8555, Slip Op.,pp.4-5 (3rd
Cir. April 24, 2014) (unpublished) (court equated “issued and mailed” with
“prepared and sent” and “created and mailed”) (emphasis added).

5. IRS’ Position Was Not Adopted By The Tax Court.

IRS ignores what the T.C. actually did here. The T.C. based its decision that
mail date applie, solely on its limited and incomplete review of the regulations and
its consequently erroneous interpretation that the word “Notice” in the phrase “date
of the CDP Notice,” as set forth in §8301.6630-1(b)(1) and (c)(1), refers to
“Notice” as a verb (act of mailing), not a noun referring to a physical document.
While Taxpayer has shown this was error (Opening Brief, pp.17-23), it is

significant that the T.C. did not even cite the part of the Regulations (Q&A-C3)
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relied upon by IRS for the proposition that “issued” in Q&A-C3 means the word
“Notice” in 88301.6330-1(b)(1) and (c)(1) is a verb (act of mailing).

6. The Internal Revenue Manual.

Regarding IRM 85.11.1.2.2.2, 2 (07-26-2002), providing “[t]he date on the
L.1058 MUST be the date it is given to, left for, or mailed (return receipt
requested) to the taxpayer” (emphasis and double emphasis in original), IRS
argues it must be disregarded entirely as not having the force of law. While
generally true, that is inapplicable here because, as explained in the Opening Brief,
pp.39-50, by its adoption of §6330(c)(1) Congress, not Taxpayer, imposed a
statutory duty on IRS to comply with any applicable Law or Administrative
Procedure, thus giving the IRM the force of law in cases under 86330.

Additionally, IRMs are deemed “persuasive authority” regarding IRS’
interpretation of the IRC and regulations. Griswold v. U.S., 59F.3d1571,1576 n.8
(11t Cir.1995); accord, Romano-Murphy v. C.I.R., 816F.3d707,719 (11* Cir.
2016); Ginsburg v. Commissioner, 127T.C. 75,87 (2006). As pointed out, IRS’
interpretation of the IRC and Regulations, reflected in the IRM, is entitled to
Skidmore deference. Highland Capital Management L.P. v. U.S., 51F.Supp.3d 544,
551 (S.D.N.Y. 2014).

Marks v. C.L.R., 947F.2d 983,986 and n.1 (D.C. Cir.1991) (per curiam) is

clearly distinguishable. The Marks taxpayers unsuccessfully attempted to use the
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IRM to impose an onerous duty on IRS that, unlike here, did not otherwise exist.
Taxpayer has cited the IRM not to impose a duty that did not already exist, but,
instead, to show that IRS had/has a statutory duty to comply with applicable IRMs
because Congress said so in adopting 86330(c)(1). Taxpayer has also cited the
IRM because they are persuasive authority supporting interpretation of the IRC and
Regulations as intended to measure the 30-day period from the only date provided
to Taxpayer.

1. TIGTA report.

IRS misses the entire point of the TIGTA report (Br.47-48), which shows
IRS, in its instructions to taxpayers, interpreted “the date of the CDP Notice,” as
used in the Regulations, to mean the date on the Notice (“levy notification date”).
When TIGTA found Appeals was instead applying the “mailing date” to measure
the 30-day period for requesting a CDPH, it recommended that “the Chief,
Appeals” ensure determining “the timeliness of CDP requests ... [is] consistent
with the information provided to taxpayers,” i.e., that Appeals use the date on the
Notice, not the mailing date. IRS agreed to adopt this recommendation (TIGTA,
Final Audit Report, pp.6-7 (Sept. 20, 2006)), thus refuting the positions herein of
both T.C. and IRS.

IRS also misreads TIGTA’s report. TIGTA did not find, as IRS asserts, that

“IRS Appeals Office’s practice of calculating the 30-day period [from the mailing
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date]” was “strictly according to the statute.” (Br.48). This appears nowhere in the
report. Rather, it found that the practice “contradict[ed] the instructions provided
to the taxpayer,” directing taxpayers to measure the 30-day period from “the date
of the [levy] letter” (Notice date). Indeed, TIGTA made its recommendation “to
ensure taxpayer rights are protected.” (TIGTA, Final Audit Report, p.7).

Therefore, IRS’ actions here denied Taxpayer’s rights because Taxpayer had a right
to measure the 30-day period from the only date he was provided, which he was
intended and expected to rely upon. (Joint Appendix page/“App.” 108,109)

TIGTA was not concerned that taxpayers were being “misled by a post-dated
notice ... ineffective to extend the statutory 30-day period.” (Br.48). This appears
nowhere in the report. Rather, TIGTA wanted to protect “taxpayer rights” from
being abridged or eroded by the improper practice of measuring the 30-day period
from the mailing date rather than the one date unambiguously provided — the
Notice date.

Moreover, TIGTA notes IRS’ practice of mailing Notices before the Notice
date to ensure taxpayers would receive them while still having a full 30 calendar
days in which to timely request a CDPH. If §6330 and/or the Regulations require
application of an undisclosed mail date instead of the Notice date, IRS’ practice
noted by TIGTA was meaningless and unnecessary. If mail date applies, IRS’ early

mailing practice could not possibly assure taxpayers receipt of the Notice with a
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full 30 calendar days to appeal from the mailing date since taxpayers’ receipt of
the Notice in every case would necessarily occur after mailing date, leaving
taxpayers in every case with something less than 30 days from mailing. The only
rational reason for IRS’ early mailing practice was to assure taxpayers’ receipt of
Notices with a full 30 calendar days left to appeal from the Notice date.

Thus, while IRS herein contends that mail date applies, TIGTA instead
reveals a long-standing practice that can only reasonably be interpreted as IRS’
intent that the 30 days to appeal was/is measured from the Notice date.

8. Taxpayer Is Trying To Preserve, Not Shorten, The Statutory
Period.

IRS repeatedly asserts Taxpayer is attempting “to shorten” the 30-day period
under 86330(a)(2). (Br.40,43,45,46,49). This is false. Taxpayer is attempting to
preserve the full 30-day period-running from “the date of the CDP Notice,” i.e., the
Notice date as contemplated by the regulations at 8301.6330-1(b)(1) and (c)(1).

Instead, IRS shortened the 30-day period by applying an undisclosed mail
date to determine timeliness. The shorter period herein is 28 days, measured by the
two-day difference between the date provided and known to Taxpayer (Notice
date), which Taxpayer was expected and intended to rely on (and did), and the later
mailing date.

If mail date applies, Taxpayer was mailed the Notice only 28 days before the
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30t day from the operative start of the 30-day period provided in the Notice, which

is all that counts because it is what Taxpayer was instructed and expected to follow

and the only date Taxpayer knew. Stated another way, Taxpayer rights are
defeated, not protected, by IRS’ interpretation of the “no less than 30 days”
requirement in 86330(a)(2) as running from an undisclosed mail date when, as
here, Taxpayer had 30 days only from the Notice date, but, admittedly, the Notice
was not mailed at least 30 days from that critical date.®

Q. IRS’ Interpretation Is Not Entitled To Any Deference.

For the foregoing reasons, and including those in Taxpayer’s Opening Brief,
it is evident that IRS’ assertion that mail date applies no matter what, is
conveniently advanced for purposes of this litigation only in order to obtain a result
that unfairly works solely to the benefit of IRS at Taxpayer’s expense. Therefore,
IRS” interpretation of the Regulations herein is not entitled to any deference.
Christopher v. Smith Kline Beecham Corp., 567U.S.142,155 (2012).

B. IRS’ FAILURE TO VERIFY COMPLIANCE WITH APPLICABLE
LAW AND IRM WAS AN ABUSE OF DISCRETION THAT WAS NOT
HARMLESS ERROR.

IRS abandons any argument that the IRM’s required procedures, specifically

85.11.1.2.2.2, are not applicable administrative procedures under 86330(c)(1).

® This is another reason why IRM 85.11.1.2.2.2 mandates mail and Notice dates
must match, and why it is so significant in this case that the RO refused to comply
with this requirement.
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Thus, T.C. clearly erred in deciding otherwise. IRS also concedes it did not verify
that IRM §5.11.1.2.2.2 was followed.”

IRS instead contends for the first time that: (1) the failure to verify was
harmless error (Br.60, characterizing verification failure as a “bureaucratic
misstep”);® and (2) the Appeals officer did not abuse her discretion in determining
the levy should go forward under §6330(c)(3). (Br.60-61).

But IRS never raised these arguments. Harmless error is an affirmative
defense. Imperial Sugar Co. v. U.S., 181 F.Supp.3d 1284,1307 n.33 (CIT 2016);
Skinner v. U.S., 594 F.2d 824,831 (71 Cir.1979). Harmless error is also an attempt
to avoid the consequences of agency error. Thus, it had to be pleaded by IRS. T.C.

Rule 39 (parties must plead any matter constituting an “avoidance” or “affirmative

7 Left unsaid is that compliance with additional applicable “Law” and
“Administrative Procedure” also was not verified, including: (1) IRM §5.1.9.3.2.1,
§301.6330-1(c)(2), Q&A-Cl1(iii), and 26U.S.C.§7502 (each requiring association
of Taxpayer’s mailings with the postmark and that timeliness be determined by the
postmarks); (2) §6330(a)(3)(B); and (3) 26U.S.C.§7803 guaranteeing taxpayers’
right to be informed. Also left unsaid: (1) the NOD’s verifications that IRS
complied with “all” applicable laws and administrative procedures were knowingly
false; and (2) T.C. erred in failing to address IRS’ above-noted violations of
applicable “Law” and additional IRM provisions; its focus was on the applicability
generally of the IRM as “Administrative Procedure.”

8 Mischaracterizing IRS’ actions as “error” or a mere “bureaucratic misstep”
cannot disguise the plain fact that the RO’s actions did not follow applicable law
and IRM procedures and were definitely knowing and intentional. The same holds
for the Appeals Officer’s patently false verifications.
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defense”). IRS did not plead harmless error, so it waived the defense.® Hardy v.
Commissioner, T.C.Memo. 2017-16,*27 &n.33 (party raising affirmative defense
waives it if not specially pled), citing Rule 39; Wolfington v. Commissioner,
T.C.Memo. 2014-45,*12 (same).

Additionally, IRS” arguments were not raised in the T.C. Therefore, under
T.C. Rule 40 and case law, they were waived because arguments not raised below
are waived. Adams v. Commissioner, T.C.Memo. 2010-72,*2; GAF Corp. v.
Transamerica Ins. Co., 665F.2d 364,368 (D.C.Cir 1981); Sparkman v. C.I.R.,509F.
3d 1149,1158 (9t Cir.2007); Visco v. C.I.R., 281F.3d101,103 (3rd Cir. 2002)
(claims not raised in T.C. are waived and not considered on appeal); compare
Miller v. Stovall, 641 F.Supp.2d.657,665 (E.D.Mich. 2009) (harmless error defense
to habeas petition must be timely and unequivocal).

Even if harmless error was not waived, IRS’ arguments must be rejected
because harmless error cannot be presumed. The burden is on IRS (T.C. Rule
142(a)(1)) to clearly establish harmless error. Romano-Murphy,816 F.
3d707,720-721(11% Cir.2016) (harmless error defense only applies when there is a

mistake of the administrative body that clearly had no bearing on the procedure

9 Even the absence of prejudice to Taxpayer was not plead. Moreover, alleged lack
of prejudice was raised only outside the pleadings with respect to Taxpayer’s
estoppel and defective Notice claims. Therefore, T.C. did not address prejudice
with regard to the verification default. It focused only on IRS’ claim that the IRM
was not “Administrative Procedure.”
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used or the substance of the decision reached).1® Thus, in Save Our Heritage, Inc.
v. FAA., 269F.3d49,61(1% Cir.2001), the appellate court stated courts must be
cautious in assuming the result would be the same if an error, procedural or
substantive, had not occurred; accord: Fischer-Ross v. Barnhart, 431F.2d729 (10®
Cir.2005); Peterson v. Commissioner, T.C.Memo. 2016-17, at *8 (record did not
clearly establish facts rendering IRS’ error harmless; court required to hold failure
to verify was not harmless).

Similarly, it is not clear that IRS’ noncompliance with applicable Law and
Administrative Procedure had no bearing on the procedure used (CDPH v. EH) or
the substance of the decision reached (timeliness, and suspension of SOL).

If the Notice date applies (or is deemed to be the mail date), IRS’ “errors”
were clearly not harmless, because the critical timeliness determination -- the sole
factor for determining whether Taxpayer receives a CDPH or EH, and thus whether
the SOL is suspended -- was determined by IRS (and the T.C.) solely on the basis
of a mailing date undisclosed to Taxpayer, in violation of applicable “Law” and
“Administrative Procedure,” and for which the verification was non-existent and/or
false.

Timeliness based on the Notice date was never considered or determined by

Appeals (or the T.C.); they relied solely on IRS’ mailing date, thus calling into

10 Of course, there was no “mistake” here.
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question the impropriety of granting Taxpayer a CDPH vs. an EH, and the
impropriety of deciding that the SOL was suspended when, by law, it can not be
suspended in the event of an untimely request (App.143,153); also §86330(e) and
88301.6330-1(c)(2),Q&A-C4&C7. IRS’ regulations and applicable case law
explicitly state IRS has no authority whatsoever to shorten or extend the 30-day
period under 86330. Andre v. Commissioner, 127T.C. 68,70(2006) and cases cited
therein. Thus, if a request is untimely, an EH is mandatory and the SOL is not
suspended -- period, as a matter of law. The T.C. agrees (App.143,153). So does
IRS at §8301.6630-1(c)(2), Q&A-CA&C7; (9)(2), Q&A-G2; and (i)(1) and
(2),0&A-13.

Additionally, the alleged “harmless error” did not eliminate, diminish, or
even affect the significant prejudice incurred from the multiple denials and
violations of Taxpayer’s rights alone, as pointed out in Taxpayer’s Opening Brief
(pp.37,38,59,60) and herein at Section D.

IRS’ second argument ignores that the verification requirement is mandatory,
without exceptions. Congress understood the importance of proper verification as
essential for protection of taxpayer rights. Thus, 86330(c)(3)(A) requires that
verification be included in all NODs. IRS also ignores repeated rulings that an
NOD sustaining a proposed levy without the requisite verification renders the

determination an abuse of discretion. Loren G. Rice Trust v. Commissioner,
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T.C.Memo. 2012-301, at*7 (emphasis added); Miccosukee Tribe of Indians of
Florida v. Commissioner, T.C.Memo. 2015-216, at*7; Conway v. Commissioner,
137T.C.209,215 (2011). IRS cites nothing to the contrary.

IRS” unfounded and unsupported argument must also be rejected as running
counter to the “concept of fair play and...abhorrence of unjust discrimination” that
underlies 86330(c)(1)’s mandatory verification requirement, Mass. Fair Share v.
Law Enforcement Assistance Admin., 758F.2d708,711 (D.C.Cir.1985), and as
improperly allowing IRS to treat “similarly situated taxpayers differently.”
Romano-Murphy, 816F.3d at 720.

Taxpayer has unquestionably established a prima facie case that IRS failed
to provide the requisite verification; this is no longer in dispute. Given the waiver
and/or inapplicability of IRS’ belated harmless error claim, IRS abused its
discretion as a matter of law. Therefore, the NOD was clearly erroneously
sustained by the T.C and that Decision and Determination must be set aside.

C. IRS’ Reliance On Stearns Is Misplaced.

R.H. Stearns Co. v. U.S., 291U.S.54 (1934) established a quasi-estoppel
defense, a/k/a the doctrine of the duty of consistency. Arberg v. Commissioner, 94
T.C.M. (CCH) 215,222 (2007), importing that taxpayers have a duty to be
consistent in their representations to IRS. It precludes taxpayers from taking a

position with regard to an earlier year and then, in a later year, taking a contrary
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position after expiration of the SOL on the earlier year.

As with any estoppel defense, the duty of consistency requires (1):
misrepresentation; (2) reasonable reliance by the Commissioner, in that he neither
knew, nor ought to have known, the facts, Lewis v. C.I.R., 18F.3d.20 (1%* Cir.1994);
and (3) Taxpayer’s attempt, after the SOL has run, to change or recharacterize his
previous representation to the Commissioner’s detriment. Herrington v. C.1.R.,
854 F.2d 755, 758 (5™ Cir.1988), cert. denied, 490 U.S.1065 (1989).

This doctrine is inapplicable to pure questions of law or mixed questions of
fact and law. Arberg, 94T.C.M. at 222, citing Herrington, 854 F.2d at 758. Neither
is it applicable where the Taxpayer and Commissioner had equal access to the
facts. Estate of Letts v. Commissioner, 109T.C. 290,302 (1997), aff’d 212F.3d. 600
(11t Cir.2000).

However, IRS’ argument has been waived. It was never pled by IRS, nor
were estoppel or the elements of estoppel pled. The duty of consistency is an
affirmative defense that, under T.C. Rule 39, must be pled or is waived. Musa V.
Commissioner, 854F.3d 934,937 (7% Cir.2017); Cluck v. Commissioner, 105 T.C.
324,331 n.11 (1995); Janis v. Commissioner, 461 F.3d 1080,1085 n.3 (2006);
Bentley Court Il LP v. Commissioner, 91T.C.M. (CCH) 1215 (2006); Curtis R. v.
Commissioner, 86T.C.M. (CCH) 72 (2003).

This claim has also been waived because it was never otherwise raised in the

D2



USCA Case #16-1407  Document #1712975 Filed: 01/16/2018 Page 33 of 50

T.C.; see T.C. Rule 40; Schulze v. Commissioner, 46T.C.M. (CCH) 143,146 n.9
(1983) (refusing to consider duty of consistency argument first raised in IRS’
brief).

Even if not waived, Stearns is clearly distinguishable. Initially, the principal
question presented is what date starts the 30-day period under 86330, a pure
question of law to which Stearns is inapplicable. Stearns is also distinguishable
because, unlike the taxpayer there, IRS had not just equal but superior access to the
facts. Only IRS knew the date of its mailing, and IRS had the best possible proof
of Taxpayer’s mailing date, but effectively lost it. IRS then kept what happened a
secret and unilaterally decided, based on speculation, to treat an untimely request
as timely. IRS then kept this a secret while obtaining perfection. Therefore,
estoppel against Taxpayer does not apply because IRS’ timeliness determination
was not based on any request or representation by Taxpayer.

Taxpayer also never misrepresented or changed his position. His position
was consistent throughout: that he had intentionally mailed an untimely hearing
request specifically to avoid suspending the SOL. Not knowing what happened
after his mailings were received by IRS, Taxpayer perfected his request with the
understanding perfection of an untimely request entitled him only to an EH. This
Is entirely consistent with the regulations, which make it clear that Taxpayer could

only get an EH (and not suspend the SOL) if he acted untimely and perfected an
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untimely request.

Moreover, Taxpayer’s subsequent communications that he had sought and
was entitled to an EH was not a change in position at all; it was entirely consistent
with Taxpayer’s position from the beginning. Given his original untimely
submission of a hearing request and subsequent perfection of what he understood,
based on the facts he knew, was an untimely request. During this time, Taxpayer
was unaware an entirely different set of facts existed known only to IRS.

Thus, any alleged detriment to IRS, such as forbearance from collecting, was
due to IRS’ actions, decisions, and refusal to inform Taxpayer of critical facts, not
because Taxpayer specifically requested forbearance. Taxpayer had no idea IRS
had completely disregarded his “right to be informed” under 26U.S.C. 87803, not
to mention 86330(a)(3)(B). Further, after submitting his hearing request, Taxpayer
made voluntary payments in order to forestall collection pending his hearing,
which would have been unnecessary had he submitted a timely request.

Just as IRS cannot honor a taxpayer request not to suspend the SOL where
Taxpayer has timely requested a hearing, Craig v. Commissioner, 119T.C.252,
255-56 (2002), IRS had no authority to treat an untimely hearing request as timely

and, in doing so, suspend the SOL. The T.C. recognized this as well (App.

11 There also is no evidence of record IRS would have in fact pursued collection
prior to the hearing had they properly treated the request as untimely. The IRM
states it generally will not pursue collection pending an EH. IRM 8§88.22.4.3(4).
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143,153).

In short, IRS had/has no authority to shorten or extend the 30-day period for
determining timeliness under 86330; Andre, supra. As a matter of law, the SOL
cannot be suspended under any circumstances where a hearing request is
untimely.2 In the event of an untimely request, taxpayers must be offered an EH-
8301.6330-1(c)(2),Q&A-C7. The RO simply disregarded his mandatory obligation
to do so.

D. IRS’Claim The T.C. Found No Prejudice Because Taxpayer Intended
To Timely Request A Hearing Is Incorrect.

This claim is speculative. The T.C. did not say Taxpayer intended to act
timely. This Court will search the Opinion in vain for those specific words. No
one can formulate an intent based on an unknown date (intent presupposes
knowledge), (Opening Brief, p.31), and intent cannot be determined without
considering what Taxpayer did in light of what he knew. The preponderance of
the evidence shows Taxpayer untimely requested a hearing based on the Notice
date. Neither IRS nor T.C. determined or found anything to the contrary. Yet, T.C.

determined timeliness solely by application of IRS’ undisclosed mail date.

12As IRS notes, a perfected request for a hearing permits a CDPH only if it relates
back to a timely hearing request. (Br.36). 8301.6330-1(c)(2),Q&A-C7 (perfected
request obtains a CDPH only if original request was timely). Therefore, a
perfected request relates back to but does not affect the untimeliness of an untimely
request. In short, perfection cannot change whether a request was timely or
untimely, and Taxpayer’s perfection could not make his untimely request timely.
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Moreover, conflating intent to request a CDPH with intent to act timely

ignores that:

1)

()

(3)

(4)

()

(6)

(7)

The factors relied upon by T.C. to support the absence of prejudice
either equally support intent to obtain an EH or are not supported by
any evidence (Opening Brief,pp.26-39);

Attempting to conflate a request for a CDPH with acting timely (or
intending to act timely) ignores T.C.’s (and IRS’) recognition that
treatment of a request as a CDPH where Taxpayer acted untimely
legally cannot suspend the SOL (App.153);

When Taxpayer perfected, he had no idea his untimely request had
been treated as timely;

Taxpayer’s perfection was intended to correct defects in an untimely
request and, therefore, constitutes a request to perfect an EH based on
an original untimely hearing request. This is exactly what the
regulations state with regard to an untimely request. 8301.6330-1(i)
(2), Q&A-11(iii);

IRS’ claim regarding what T.C. decided is backwards. It is not the
type of hearing that determines timeliness (or intent to act timely);
rather, it is timeliness that determines the type of hearing allowed;

Even if Taxpayer’s untimely hearing request (based on Notice date)
could somehow be twisted into an intent to seek a CDPH, even though
the two are mutually exclusive, the regulations refute IRS’ contention.
If a CDPH is intended but untimely, it is at best a request for an EH
and Taxpayer obtains only an EH. 8301.6330-1(c)(2),Q&A-C7. IRS’
claim that T.C. said intent to request a CDPH is an intent to act timely
renders this regulation meaningless; and

Saying an untimely hearing request was intended to obtain a CDPH
necessarily implies the 30-day period under 86330 can be extended to
permit a CDPH. However, under no circumstances is this permitted
by law.

P6



USCA Case #16-1407  Document #1712975 Filed: 01/16/2018 Page 37 of 50

Additionally, for the T.C. to determine Taxpayer’s intent (and thus, the
absence of prejudice), it was required to weigh the totality of the facts on this
Issue; see cases cited in Opening Brief, p.26. Taxpayer’s evidence, showing he
intentionally acted untimely based on what he knew, establishes T.C.’s finding of
intent (and, thus, no prejudice) as seriously lacking, clearly erroneous, inconsistent
with Taxpayer’s actions and intent based on what he knew, and inconsistent with
the preponderance of the evidence. The T.C.’s findings regarding intent and
prejudice were based on four questionable factors (No. 1 above) and without
consideration of substantial contradictory evidence that the Court was required to
but did not weigh (see Opening Brief, p.26).

For example, T.C. ignored Taxpayer’s detailed testimony and other facts,
including: (1) Taxpayer’s careful steps to act untimely, and that he acted untimely
in order to not suspend the SOL; (2) the postmark dates on Taxpayer’s mailing
envelopes were clear but not adhered to by IRS; (3) uncontradicted evidence that
Taxpayer marked the receipt for the timely mailing on the 30t day (based on
Notice date) at the post office that day, evidencing that this mailing contained the
hearing request for 2001; (4) IRS abandoned efforts to measure timeliness by
Taxpayer’s mailing date, particularly in view of the Appeals Officer’s admission
that there was no doubt in her mind that the timely mailing (based on Notice date)

was for 2001; (5) Taxpayer made voluntary payments to IRS to forestall collection
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pending his hearing, which would be unnecessary if he intended a CDPH; (6)
Taxpayer was prejudiced by, inter alia, denial of rights under 86330,87803 §7502,
and Reg. 8301.6330-1(c)(2), Q&A-C4&CT; (7) the SOL expiration date was close
enough to receipt of the Notice that Taxpayer had every incentive to avoid
suspending it; and (8) Taxpayer was prejudiced because he lost the benefit of the
SOL, allowing IRS more time to enforce collection of what will be a higher
amount because of ongoing interest. Thus, the only party to benefit by Taxpayer
acting timely was IRS.
Finally, T.C. failed to follow established rules in determining the facts,
particularly Taxpayer’s actions, intent, and prejudice, as follows:
1. In determining the facts, including Taxpayer’s intent, Taxpayer is
entitled to an adverse inference supporting the fact that he intentionally acted
untimely based on Notice date. This is not based just on IRS’ negligent,
destruction and failure to preserve the postmark evidence on Taxpayer’s
mailing envelopes in IRS’ sole and exclusive possession. Without any
explanation how it happened, IRS failed to preserve legally conclusive
evidence of timeliness. This was compounded by IRS’ bad faith and
intentional actions/inactions such as treating an untimely mailing as timely,
making assumptions (without clarifying the facts with Taxpayer), and

multiple misrepresentations and concealments of critical facts any Taxpayer
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would have the right to know, causing Taxpayer to perfect an untimely

request that, unbeknownst to him, was deemed timely.

The foregoing facts clearly require imposition of an adverse inference
against IRS. Shepherd v. ABC, Inc.,62F.3d 1469,1478 (D.C. Cir.1995); Talavera v.
Shah, 638F.3d 303 (D.C. Cir.2011); accord: Grosdidier v. Governors, 709F.3d
19,28 (D.C. Cir.2013); compare Travelers’ Property & Co. of America v. Cooper
Crouse-Hinds, LLC, 2007 W.L. 2571450 (E.D. Pa. 2007) and cases therein; Haber
v. U.S., 831F.2d 1051 (Fed.Cir.1987), modified on other grounds, 834 F.2d 1379
(Fed. Cir.1988) (adverse inference imposed; gov’t cannot prevail on arguments that
could be defeated by information it reasonably should possess).

Lewis v. U.S., 144 F.3d. 1220 (9" Cir.1998) is on point. In discussing IRS’
failure to preserve the postmark evidence on taxpayer’s mailing envelope, the

Court stated:

The sure way of refuting the taxpayers’ contention [that they timely mailed
the application] was to produce the postmarked envelope. The Service had
not preserved it. This failure tells against the Service, for Congress has
specified that the postmark “shall be deemed to be the date of delivery”....
Once the letter is mailed, control of this vital evidence is completely in the
hands of the Service. When the Service destroys or fails to keep the
evidence, the Service must bear the adverse inference to be drawn.

144F.3d at 1223 (emphasis added).
2. Additionally, T.C. was required to but did not apply the rule that the

law will protect taxpayers when they are denied rights by misconduct or
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neglect of a public officer. Dynasty Footware v. U.S., 551F.Supp. 1138,1141
(Ct.Int.Trade 1982); Fuentes v. Roher, 395F.Supp.1225,1244 (S.D.N.Y.),
aff’d in relevant parts, 519F.2d 379 (2" Cir.1975); Purdue v. Roy Stone
Trans. Corp.,690F.2d 1091,1093 (4™ Cir.982); and

3. Taxpayers should not be penalized for the fault of IRS. Crum v.

Commissioner,635F.2d 895,900 (D.C. Cir.1980); Sicari v. Commissioner,
136F.3d 925,929 (2" Cir.1989); McPartlin v. Commissioner, 65 F.2d
1185,1191 (7" Cir.1981); Pierce v. Commissioner, 52T.C.M. (CCH)
1160,1162; Pyo v. Commissioner,83T.C. 626,637 (1984).

See also Belton v. Commissioner,562F.Supp. 30 (D.D.C.1982) (taxpayer
will not be penalized for IRS” improper handling of her claim, which included
failures to communicate and to preserve pertinent records). In short, IRS cannot
benefit at Taxpayer’s expense when it is at fault.

None of the foregoing rules or cases, applicable to proper fact-finding, were
considered or followed by the T.C.

I11. CONCLUSION
For the reasons stated by Taxpayer, the T.C.’s decision sustaining the Notice

of Determination should be reversed.
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26 C.F.R. 8 301.6330-1 Notice and opportunity for hearing prior to levy.
(e) Matters considered at CDP hearing -

(1) In general. Appeals will determine the timeliness of any request for a CDP
hearing that is made by a taxpayer. Appeals has the authority to determine the
validity, sufficiency, and timeliness of any CDP Notice given by the IRS and of any
request for a CDP hearing that is made by a taxpayer. Prior to issuance of a
determination, Appeals is required to obtain verification from the IRS office
collecting the tax that the requirements of any applicable law or administrative
procedure with respect to the proposed levy have been met. The taxpayer may raise
any relevant issue relating to the unpaid tax at the hearing, including appropriate
spousal defenses, challenges to the appropriateness of the proposed levy, and offers
of collection alternatives. The taxpayer also may raise challenges to the existence
or amount of the underlying liability, including a liability reported on a self-filed
return, for any tax period specified on the CDP Notice if the taxpayer did not
receive a statutory notice of deficiency for that tax liability or did not otherwise
have an opportunity to dispute the tax liability. Finally, the taxpayer may not raise
an issue that was raised and considered at a previous CDP hearing under section
6320 or in any other previous administrative or judicial proceeding if the taxpayer
participated meaningfully in such hearing or proceeding. Taxpayers will be
expected to provide all relevant information requested by Appeals, including
financial statements, for its consideration of the facts and issues involved in the
hearing.

(2) Spousal defenses. A taxpayer may raise any appropriate spousal defenses at a
CDP hearing unless the Commissioner has already made a final determination as to
spousal defenses in a statutory notice of deficiency or final determination letter. To
claim a spousal defense under section 66 or section 6015, the taxpayer must do so
In writing according to rules prescribed by the Commissioner or the Secretary.
Spousal defenses raised under sections 66 and 6015 in a CDP hearing are governed
in all respects by the provisions of sections 66 and section 6015 and the regulations
and procedures thereunder.

(3) Questions and answers. The questions and answers illustrate the provisions of
this paragraph (e) as follows:

Q-E1. What factors will Appeals consider in making its determination?

A-E1. Appeals will consider the following matters in making its determination:
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(i) Whether the IRS met the requirements of any applicable law or administrative
procedure.

(if) Any issues appropriately raised by the taxpayer relating to the unpaid tax.
(iii) Any appropriate spousal defenses raised by the taxpayer.

(iv) Any challenges made by the taxpayer to the appropriateness of the proposed
collection action.

(v) Any offers by the taxpayer for collection alternatives.

(vi) Whether the proposed collection action balances the need for the efficient
collection of taxes and the legitimate concern of the taxpayer that any collection
action be no more intrusive than necessary.

Q-E2. When is a taxpayer entitled to challenge the existence or amount of the tax
liability specified in the CDP Notice?

A-E2. A taxpayer is entitled to challenge the existence or amount of the underlying
liability for any tax period specified on the CDP Notice if the taxpayer did not
receive a statutory notice of deficiency for such liability or did not otherwise have
an opportunity to dispute such liability. Receipt of a statutory notice of deficiency
for this purpose means receipt in time to petition the Tax Court for a
redetermination of the deficiency determined in the notice of deficiency. An
opportunity to dispute the underlying liability includes a prior opportunity for a
conference with Appeals that was offered either before or after the assessment of
the liability. An opportunity for a conference with Appeals prior to the assessment
of a tax subject to deficiency procedures is not a prior opportunity for this purpose.

Q-E3. Are spousal defenses subject to the limitations imposed under section
6330(c)(2)(B) on a taxpayer's right to challenge the tax liability specified in the
CDP Notice at a CDP hearing?

A-E3. The limitations imposed under section 6330(c)(2)(B) do not apply to spousal
defenses. When a taxpayer asserts a spousal defense, the taxpayer is not disputing
the amount or existence of the liability itself, but asserting a defense to the liability
which may or may not be disputed. A spousal defense raised under section 66 or
section 6015 is governed by section 66 or section 6015 and the regulations and
procedures thereunder. Any limitation under those sections, regulations, and
procedures therefore will apply.

Q-E4. May a taxpayer raise at a CDP hearing a spousal defense under section 66 or
section 6015 if that defense was raised and considered administratively and the
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Commissioner has issued a statutory notice of deficiency or final determination
letter addressing the spousal defense?

A-E4. No. A taxpayer is precluded from raising a spousal defense at a CDP hearing
when the Commissioner has made a final determination (under section 66 or
section 6015) as to spousal defenses in a final determination letter or statutory
notice of deficiency. However, a taxpayer may raise spousal defenses in a CDP
hearing when the taxpayer has previously raised spousal defenses, but the
Commissioner has not yet made a final determination regarding this issue.

Q-E5. May a taxpayer raise at a CDP hearing a spousal defense under section 66 or
section 6015 if that defense was raised and considered in a prior judicial
proceeding that has become final?

A-E5. No. A taxpayer is precluded by the doctrine of res judicata and by the
specific limitations under section 66 or section 6015 from raising a spousal defense
in a CDP hearing under these circumstances.

Q-E6. What collection alternatives are available to the taxpayer?

A-E6. Collection alternatives include, for example, a proposal to withhold the
proposed levy or future collection action in circumstances that will facilitate the
collection of the tax liability, an installment agreement, an offer to compromise, the
posting of a bond, or the substitution of other assets. A collection alternative is not
available unless the alternative would be available to other taxpayers in similar
circumstances. See A-D8 of paragraph (d)(2).

Q-E7. What issues may a taxpayer raise in a CDP hearing under section 6330 if the
taxpayer previously received a notice under section 6320 with respect to the same
tax and tax period and did not request a CDP hearing with respect to that notice?

A-E7. The taxpayer may raise appropriate spousal defenses, challenges to the
appropriateness of the proposed collection action, and offers of collection
alternatives. The existence or amount of the underlying liability for any tax period
specified in the CDP Notice may be challenged only if the taxpayer did not have a
prior opportunity to dispute the tax liability. If the taxpayer previously received a
CDP Notice under section 6320 with respect to the same tax and tax period and did
not request a CDP hearing with respect to that earlier CDP Notice, the taxpayer had
a prior opportunity to dispute the existence or amount of the underlying tax
liability.
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Q-E8. How will Appeals issue its determination?

A-ES8. (i) Taxpayers will be sent a dated Notice of Determination by certified or
registered mail. The Notice of Determination will set forth Appeals’ findings and
decisions. It will state whether the IRS met the requirements of any applicable law
or administrative procedure; it will resolve any issues appropriately raised by the
taxpayer relating to the unpaid tax; it will include a decision on any appropriate
spousal defenses raised by the taxpayer; it will include a decision on any
challenges made by the taxpayer to the appropriateness of the collection action; it
will respond to any offers by the taxpayer for collection alternatives; and it will
address whether the proposed collection action represents a balance between the
need for the efficient collection of taxes and the legitimate concern of the taxpayer
that any collection action be no more intrusive than necessary. The Notice of
Determination will also set forth any agreements that Appeals reached with the
taxpayer, any relief given the taxpayer, and any actions the taxpayer or the IRS are
required to take. Lastly, the Notice of Determination will advise the taxpayer of the
taxpayer's right to seek judicial review within 30 days of the date of the Notice of
Determination.

(if) Because taxpayers are encouraged to discuss their concerns with the IRS office
collecting the tax, certain matters that might have been raised at a CDP hearing
may be resolved without the need for Appeals consideration. Unless, as a result of
these discussions, the taxpayer agrees in writing to withdraw the request that
Appeals conduct a CDP hearing, Appeals will still issue a Notice of Determination,
but the taxpayer can waive in writing Appeals' consideration of some or all of the
matters it would otherwise consider in making its determination.

Q-E9. Is there a period of time within which Appeals must conduct a CDP hearing
or issue a Notice of Determination?

A-E9. No. Appeals will, however, attempt to conduct a CDP hearing and issue a
Notice of Determination as expeditiously as possible under the circumstances.

Q-E10. Why is the Notice of Determination and its date important?

A-E10. The Notice of Determination will set forth Appeals' findings and decisions
with respect to the matters set forth in A-E1 of this paragraph (€)(3). The 30-day
period within which the taxpayer is permitted to seek judicial review of Appeals'
determination commences the day after the date of the Notice of Determination.

v
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Q-E11. If an Appeals officer considers the merits of a taxpayer's liability in a CDP
hearing when the taxpayer had previously received a statutory notice of deficiency
or otherwise had an opportunity to dispute the liability prior to the issuance of a
notice of intention to levy, will the Appeals officer's determination regarding those
liability issues be considered part of the Notice of Determination?

A-E11. No. An Appeals officer may consider the existence and amount of the
underlying tax liability as a part of the CDP hearing only if the taxpayer did not
receive a statutory notice of deficiency for the tax liability in question or otherwise
have a prior opportunity to dispute the tax liability. Similarly, an Appeals officer
may not consider any other issue if the issue was raised and considered at a
previous hearing under section 6320 or in any other previous administrative or
judicial proceeding in which the person seeking to raise the issue meaningfully
participated. In the Appeals officer's sole discretion, however, the Appeals officer
may consider the existence or amount of the underlying tax liability, or such other
precluded issues, at the same time as the CDP hearing. Any determination,
however, made by the Appeals officer with respect to such a precluded issue shall
not be treated as part of the Notice of Determination issued by the Appeals officer
and will not be subject to any judicial review. Because any decisions made by the
Appeals officer on such precluded issues are not properly a part of the CDP
hearing, such decisions are not required to appear in the Notice of Determination
issued following the hearing. Even if a decision concerning such precluded issues
Is referred to in the Notice of Determination, it is not reviewable by the Tax Court
because the precluded issue is not properly part of the CDP hearing.

(4) Examples. The following examples illustrate the principles of this paragraph

(e):

Example 1. The IRS sends a statutory notice of deficiency to the taxpayer at his
last known address asserting a deficiency for the tax year 1995. The taxpayer
receives the notice of deficiency in time to petition the Tax Court for a
redetermination of the asserted deficiency. The taxpayer does not timely file a
petition with the Tax Court. The taxpayer is precluded from challenging the
existence or amount of the tax liability in a subsequent CDP hearing. Example 2.
Same facts as in Example 1, except the taxpayer does not receive the notice of
deficiency in time to petition the Tax Court and did not have another prior
opportunity to dispute the tax liability. The taxpayer is not precluded from
challenging the existence or amount of the tax liability in a subsequent CDP
hearing. Example 3. The IRS properly assesses a trust fund recovery penalty
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against the taxpayer. The IRS offers the taxpayer the opportunity for a conference
with Appeals at which the taxpayer would have the opportunity to dispute the
assessed liability. The taxpayer declines the opportunity to participate in such a
conference. The taxpayer is precluded from challenging the existence or amount of
the tax liability in a subsequent CDP hearing.

Vi



