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Hypothetical 1: The Charitable Donation. How Should You Advise the
Accountant?
Applicable Provisions of the Model Code, Cir. 230, the IRC and the Tax Court
Rules
Model Rule 1.1 Competence
A lawyer shall provide competent representation to a client. Competent
representation requires the legal knowledge, skill, thoroughness and preparation
reasonably necessary for the representation.
Model Rule 1.3 Diligence
A lawyer shall act with reasonable diligence and promptness in representing a
client.
Cir. 230, Sec. 10.22 Diligence as to accuracy.
(a) In general. A practitioner must exercise due diligence —
(1) In preparing or assisting in the preparation of, approving, and filing tax returns,
documents, affidavits, and other papers relating to Internal Revenue Service
matters;
(2) In determining the correctness of oral or written representations made by the
practitioner to the Department of the Treasury; and
(3) In determining the correctness of oral or written representations made by the
practitioner to clients with reference to any matter administered by the Internal
Revenue Service.
Cir. 230, Sec. 10.33 Best practices for tax advisors.
(a) Best practices. Tax advisors should provide clients with the highest quality
representation concerning Federal tax issues by adhering to best practices in
providing advice and in preparing or assisting in the preparation of a submission
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to the Internal Revenue Service. In addition to compliance with the standards of
practice provided elsewhere in this part, best practices include the following:
(1) Communicating clearly with the client regarding the terms of the engagement.
For example, the advisor should determine the client’s expected purpose for and
use of the advice and should have a clear understanding with the client regarding
the form and scope of the advice or assistance to be rendered.
(2) Establishing the facts, determining which facts are relevant, evaluating the
reasonableness of any assumptions or representations, relating the applicable law
(including potentially applicable judicial doctrines) to the relevant facts, and
arriving at a conclusion supported by the law and the facts.
(3) Advising the client regarding the import of the conclusions reached, including,
for example, whether a taxpayer may avoid accuracy‐related penalties under the
Internal Revenue Code if a taxpayer acts in reliance on the advice.
(4) Acting fairly and with integrity in practice before the Internal Revenue Service.
(b) Procedures to ensure best practices for tax advisors. Tax advisors with
responsibility for overseeing a firm’s practice of providing advice concerning
Federal tax issues or of preparing or assisting in the preparation of submissions to
the Internal Revenue Service should take reasonable steps to ensure that the
firm’s procedures for all members, associates, and employees are consistent with
the best practices set forth in paragraph (a) of this section. (c) Applicability date.
This section is effective after June 20, 2005.
Cir. 230, Sec. 10.34 Standards with respect to tax returns and documents,
affidavits and other papers.
(a) Tax returns.
(i) A practitioner may not willfully, recklessly, or through gross incompetence —
(ii) Advise a client to take a position on a tax return or claim for refund, or prepare
a portion of a tax return or claim for refund containing a position, that —
(A) Lacks a reasonable basis;
(B) Is an unreasonable position as described in section 6694(a)(2) of the Code
(including the related regulations and other published guidance); or
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(C) Is a willful attempt by the practitioner to understate the liability for tax or a
reckless or intentional disregard of rules or regulations by the practitioner as
described in section 6694(b)(2) of the Code (including the related regulations and
other published guidance).
(1) A practitioner must inform a client of any penalties that are reasonably likely
to apply to the client with respect to — (i) A position taken on a tax return if — (A)
The practitioner advised the client with respect to the position; or (B) The
practitioner prepared or signed the tax return; and (ii) Any document, affidavit or
other paper submitted to the Internal Revenue Service.
(2) The practitioner also must inform the client of any opportunity to avoid any
such penalties by disclosure, if relevant, and of the requirements for adequate
disclosure.
(3) This paragraph (c) applies even if the practitioner is not subject to a penalty
under the Internal Revenue Code with respect to the position or with respect to
the document, affidavit or other paper submitted.
(d) Relying on information furnished by clients. A practitioner advising a client to
take a position on a tax return, document, affidavit or other paper submitted to
the Internal Revenue Service, or preparing or signing a tax return as a preparer,
generally may rely in good faith without verification upon information furnished
by the client. The practitioner may not, however, ignore the implications of
information furnished to, or actually known by, the practitioner, and must make
reasonable inquiries if the information as furnished appears to be incorrect,
inconsistent with an important fact or another factual assumption, or incomplete.

Cir. 230, Sec. 10.35 Competence.
(a) A practitioner must possess the necessary competence to engage in practice
before the Internal Revenue Service. Competent practice requires the appropriate
level of knowledge, skill, thoroughness, and preparation necessary for the matter
for which the practitioner is engaged. A practitioner may become competent for
the matter for which the practitioner has been engaged through various methods,
such as consulting with experts in the relevant area or studying the relevant law.
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IRC 6662 Substantial Understatement Penalty
(B )Reduction for understatement due to position of taxpayer or disclosed item
The amount of the understatement under subparagraph (A) shall be reduced by
that portion of the understatement which is attributable to—
(i) the tax treatment of any item by the taxpayer if there is or was substantial
authority for such treatment, or
(ii) any item if—
(I)
the relevant facts affecting the item’s tax treatment are adequately
disclosed in the return or in a statement attached to the return, and
(II)
there is a reasonable basis for the tax treatment of such item by
the taxpayer.
For purposes of clause (ii)(II), in no event shall a corporation be treated as having
a reasonable basis for its tax treatment of an item attributable to a multiple‐party
financing transaction if such treatment does not clearly reflect the income of
the corporation.
(C) Reduction not to apply to tax shelters
(i) In general Subparagraph (B) shall not apply to any item attributable to a tax
shelter.
(ii) Tax shelter For purposes of clause (i), the term “tax shelter” means—
(I)
a partnership or other entity,
(II)
any investment plan or arrangement, or
(III)
any other plan or arrangement,
if a significant purpose of such partnership, entity, plan, or arrangement is the
avoidance or evasion of Federal income tax.
IRC 6662A Imposition of Accuracy Related Penalty on Understatements With
Respect to Reportable Transactions
(a) IMPOSITION OF PENALTY If a taxpayer has a reportable transaction
understatement for any taxable year, there shall be added to the tax an amount
equal to 20 percent of the amount of such understatement.
(b) REPORTABLE TRANSACTION UNDERSTATEMENT For purposes of this section—
(1) IN GENERAL The term “reportable transaction understatement” means the sum
of—
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(A) the product of—
(i) the amount of the increase (if any) in taxable income which results from a
difference between the proper tax treatment of an item to which this section
applies and the taxpayer’s treatment of such item (as shown on the taxpayer’s
return of tax), and
(ii) the highest rate of tax imposed by section 1 (section 11 in the case of
a taxpayer which is a corporation), and
(B) the amount of the decrease (if any) in the aggregate amount of credits
determined under subtitle A which results from a difference between
the taxpayer’s treatment of an item to which this section applies (as shown on
the taxpayer’s return of tax) and the proper tax treatment of such item.
For purposes of subparagraph (A), any reduction of the excess of deductions
allowed for the taxable year over gross income for such year, and any reduction in
the amount of capital losses which would (without regard to section 1211) be
allowed for such year, shall be treated as an increase in taxable income.
6664 Definitions and Special Rules
(c) REASONABLE CAUSE EXCEPTION FOR UNDERPAYMENTS
(1) IN GENERAL No penalty shall be imposed under section 6662 or 6663 with
respect to any portion of an underpayment if it is shown that there was a
reasonable cause for such portion and that the taxpayer acted in good faith with
respect to such portion.
(2) EXCEPTION Paragraph (1) shall not apply to any portion of
an underpayment which is attributable to one or more transactions described in
section 6662(b)(6).
(3) SPECIAL RULE FOR CERTAIN VALUATION OVERSTATEMENTS In the case of
any underpayment attributable to a substantial or gross valuation overstatement
under chapter 1 with respect to charitable deduction property, paragraph (1) shall
not apply. The preceding sentence shall not apply to a substantial valuation
overstatement under chapter 1 if—
(A) the claimed value of the property was based on a qualified appraisal made by
a qualified appraiser, and
(B) in addition to obtaining such appraisal, the taxpayer made a good faith
investigation of the value of the contributed property.
(4) DEFINITIONS For purposes of this subsection—
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(A) Charitable deduction property The term “charitable deduction property”
means any property contributed by the taxpayer in a contribution for which a
deduction was claimed under section 170. For purposes of paragraph (3), such
term shall not include any securities for which (as of the date of the contribution)
market quotations are readily available on an established securities market.
(B) Qualified appraisal The term “qualified appraisal” has the meaning given such
term by section 170(f)(11)(E)(i).
(C) Qualified appraiser The term “qualified appraiser” has the meaning given such
term by section 170(f)(11)(E)(ii).
(d) REASONABLE CAUSE EXCEPTION FOR REPORTABLE TRANSACTION UNDERSTATEMENTS
(1) IN GENERAL No penalty shall be imposed under section 6662A with respect to
any portion of a reportable transaction understatement if it is shown that there
was a reasonable cause for such portion and that the taxpayer acted in good faith
with respect to such portion.
(2) EXCEPTION Paragraph (1) shall not apply to any portion of a
reportable transaction understatement which is attributable to one or more
transactions described in section 6662(b)(6).
(3) SPECIAL RULES Paragraph (1) shall not apply to any reportable transaction
understatement unless—
(A) the relevant facts affecting the tax treatment of the item are adequately
disclosed in accordance with the regulations prescribed under section 6011,
(B) there is or was substantial authority for such treatment, and
(C) the taxpayer reasonably believed that such treatment was more likely than
not the proper treatment.
A taxpayer failing to adequately disclose in accordance with section 6011 shall be
treated as meeting the requirements of subparagraph (A) if the penalty for such
failure was rescinded under section 6707A(d).
(4) RULES RELATING TO REASONABLE BELIEF For purposes of paragraph (3)(C)—
(A) In general A taxpayer shall be treated as having a reasonable belief with
respect to the tax treatment of an item only if such belief—
(i) is based on the facts and law that exist at the time the return of tax which
includes such tax treatment is filed, and
(ii) relates solely to the taxpayer’s chances of success on the merits of such
treatment and does not take into account the possibility that a return will not be
audited, such treatment will not be raised on audit, or such treatment will be
resolved through settlement if it is raised.
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(B) Certain opinions may not be relied upon
(i) In general An opinion of a tax advisor may not be relied upon to establish the
reasonable belief of a taxpayer if—
(I) the tax advisor is described in clause (ii), or
(II) the opinion is described in clause (iii).
(ii)Disqualified tax advisors A tax advisor is described in this clause if
the tax advisor—
(I)
is a material advisor (within the meaning of section 6111(b)(1)) and
participates in the organization, management, promotion, or sale of
the transaction or is related (within the meaning of section 267(b) or
707(b)(1)) to any person who so participates,
(II)
is compensated directly or indirectly by a material advisor with
respect to the transaction,
(III)
has a fee arrangement with respect to the transaction which is
contingent on all or part of the intended tax benefits from
the transaction being sustained, or
(IV)
as determined under regulations prescribed by the Secretary, has a
disqualifying financial interest with respect to the transaction.
(iii) Disqualified opinions For purposes of clause (i), an opinion is disqualified if
the opinion—
(I)
is based on unreasonable factual or legal assumptions (including
assumptions as to future events),
(II)
unreasonably relies on representations, statements, findings, or
agreements of the taxpayer or any other person,
(III)
does not identify and consider all relevant facts, or
(IV)
fails to meet any other requirement as the Secretary may prescribe.
IRC 6694 Understatement of Taxpayer’s Liability by Tax Return Preparer
(a) UNDERSTATEMENT DUE TO UNREASONABLE POSITIONS
(1) IN GENERALIf a tax return preparer—
(A) prepares any return or claim of refund with respect to which any part of
an understatement of liability is due to a position described in paragraph (2), and
(B) knew (or reasonably should have known) of the position,
such tax return preparer shall pay a penalty with respect to each such return or
claim in an amount equal to the greater of $1,000 or 50 percent of the income
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derived (or to be derived) by the tax return preparer with respect to the return or
claim.
(2) UNREASONABLE POSITION
(A) In general Except as otherwise provided in this paragraph, a position is
described in this paragraph unless there is or was substantial authority for the
position.
(B) Disclosed positions If the position was disclosed as provided in section
6662(d)(2)(B)(ii)(I) and is not a position to which subparagraph (C) applies, the
position is described in this paragraph unless there is a reasonable basis for the
position.
(C) Tax shelters and reportable transactions If the position is with respect to a tax
shelter (as defined in section 6662(d)(2)(C)(ii)) or a reportable transaction to
which section 6662A applies, the position is described in this paragraph unless it is
reasonable to believe that the position would more likely than not be sustained
on its merits.
(3) REASONABLE CAUSE EXCEPTION No penalty shall be imposed under this subsection
if it is shown that there is reasonable cause for the understatement and the tax
return preparer acted in good faith.
(b) UNDERSTATEMENT DUE TO WILLFUL OR RECKLESS CONDUCT
(1) IN GENERALAny tax return preparer who prepares any return or claim for refund
with respect to which any part of an understatement of liability is due to a
conduct described in paragraph (2) shall pay a penalty with respect to each such
return or claim in an amount equal to the greater of—
(A) $5,000, or
(B) 75 percent of the income derived (or to be derived) by the tax return
preparer with respect to the return or claim.
(2) WILLFUL OR RECKLESS CONDUCTConduct described in this paragraph is conduct by
the tax return preparer which is—
(A) a willful attempt in any manner to understate the liability for tax on the return
or claim, or
(B) a reckless or intentional disregard of rules or regulations.
(3) REDUCTION IN PENALTY
The amount of any penalty payable by any person by reason of this subsection for
any return or claim for refund shall be reduced by the amount of the penalty paid
by such person by reason of subsection (a).
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IRC 7701 Definitions
(a)(36) TAX RETURN PREPARER
(A) In general
The term “tax return preparer” means any person who prepares for
compensation, or who employs one or more persons to prepare for
compensation, any return of tax imposed by this title or any claim for refund of
tax imposed by this title. For purposes of the preceding sentence, the preparation
of a substantial portion of a return or claim for refund shall be treated as if it were
the preparation of such return or claim for refund.
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Hypothetical 2: The Charitable Donation. Can You Represent the Client(s)?
Rule 1.7 Conflict Of Interest: Current Clients
(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the
representation involves a concurrent conflict of interest. A concurrent conflict of
interest exists if:
(1) the representation of one client will be directly adverse to another client; or
(2) there is a significant risk that the representation of one or more clients will be
materially limited by the lawyer's responsibilities to another client, a former client
or a third person or by a personal interest of the lawyer.
(b) Notwithstanding the existence of a concurrent conflict of interest under
paragraph (a), a lawyer may represent a client if:
(1) the lawyer reasonably believes that the lawyer will be able to provide
competent and diligent representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the assertion of a claim by one client against
another client represented by the lawyer in the same litigation or other proceeding
before a tribunal; and
(4) each affected client gives informed consent, confirmed in writing.

Rule 1.8 Conflict Of Interest: Current Clients: Specific Rules
(a) A lawyer shall not enter into a business transaction with a client or knowingly
acquire an ownership, possessory, security or other pecuniary interest adverse to
a client unless:
(1) the transaction and terms on which the lawyer acquires the interest are fair and
reasonable to the client and are fully disclosed and transmitted in writing in a
manner that can be reasonably understood by the client;
(2) the client is advised in writing of the desirability of seeking and is given a
reasonable opportunity to seek the advice of independent legal counsel on the
transaction; and
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(3) the client gives informed consent, in a writing signed by the client, to the
essential terms of the transaction and the lawyer's role in the transaction, including
whether the lawyer is representing the client in the transaction.
(g) A lawyer who represents two or more clients shall not participate in making an
aggregate settlement of the claims of or against the clients, or in a criminal case an
aggregated agreement as to guilty or nolo contendere pleas, unless each client
gives informed consent, in a writing signed by the client. The lawyer's disclosure
shall include the existence and nature of all the claims or pleas involved and of the
participation of each person in the settlement.

Rule 1.18 Duties To Prospective Client
(a) A person who consults with a lawyer about the possibility of forming a client‐
lawyer relationship with respect to a matter is a prospective client.
(b) Even when no client‐lawyer relationship ensues, a lawyer who has learned
information from a prospective client shall not use or reveal that information,
except as Rule 1.9 would permit with respect to information of a former client.
(c) A lawyer subject to paragraph (b) shall not represent a client with interests
materially adverse to those of a prospective client in the same or a substantially
related matter if the lawyer received information from the prospective client that
could be significantly harmful to that person in the matter, except as provided in
paragraph (d). If a lawyer is disqualified from representation under this
paragraph, no lawyer in a firm with which that lawyer is associated may
knowingly undertake or continue representation in such a matter, except as
provided in paragraph (d).
(d) When the lawyer has received disqualifying information as defined in
paragraph (c), representation is permissible if:
(1) both the affected client and the prospective client have given informed
consent, confirmed in writing, or:
(2) the lawyer who received the information took reasonable measures to avoid
exposure to more disqualifying information than was reasonably necessary to
determine whether to represent the prospective client; and
(i) the disqualified lawyer is timely screened from any participation in the matter
and is apportioned no part of the fee therefrom; and
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(ii) written notice is promptly given to the prospective client.

Rule 3.7 Lawyer As Witness
(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a
necessary witness unless:
(1) the testimony relates to an uncontested issue;
(2) the testimony relates to the nature and value of legal services rendered in the
case; or
(3) disqualification of the lawyer would work substantial hardship on the client.
(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer's
firm is likely to be called as a witness unless precluded from doing so by Rule 1.7
or Rule 1.9.

Cir. 230, Sec. 10.29 Conflicting interests.
(a) Except as provided by paragraph (b) of this section, a practitioner shall not
represent a client before the Internal Revenue Service if the representation
involves a conflict of interest. A conflict of interest exists if —
(1) The representation of one client will be directly adverse to another client; or
(2) There is a significant risk that the representation of one or more clients will be
materially limited by the practitioner’s responsibilities to another client, a former
client or a third person, or by a personal interest of the practitioner.
(b) Notwithstanding the existence of a conflict of interest under paragraph (a) of
this section, the practitioner may represent a client if —
(1) The practitioner reasonably believes that the practitioner will be able to
provide competent and diligent representation to each affected client;
(2) The representation is not prohibited by law; and
(3) Each affected client waives the conflict of interest and gives informed consent,
confirmed in writing by each affected client, at the time the existence of the
conflict of interest is known by the practitioner. The confirmation may be made
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within a reasonable period of time after the informed consent, but in no event
later than 30 days.
(c) Copies of the written consents must be retained by the practitioner for at least
36 months from the date of the conclusion of the representation of the affected
clients, and the written consents must be provided to any officer or employee of
the Internal Revenue Service on request.

Tax Court Rule 24(g): Conflict of Interest
If any counsel of record (1) was involved in planning or promoting a transaction or
operating an entity that is connected to any issue in a case, (2) represents more
than one person with differing interests with respect to any issue in a case, or (3)
is a potential witness in a case, then such counsel must either secure the
informed consent of the client (but only as to items (1) and (2)); withdraw from
the case; or take whatever other steps are necessary to obviate a conflict of
interest or other violation of the ABA Model Rules of Professional Conduct, and
particularly rules 1.7, 1.8, and 3.7 thereof. The Court may inquire into the
circumstances of counsel’s employment in order to deter such violations. See Rule
201.
Tax Court Rule 201(a): General
Practitioners before the Court shall carry on their practice in accordance with the
letter and spirit of the Model Rules of Professional Conduct of the American Bar
Association.
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Hypothetical 3: The Charitable Donation. Now Things Become Really Taxing.
Rule 1.2 Scope Of Representation And Allocation Of Authority Between Client
And Lawyer
(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client's decisions
concerning the objectives of representation and, as required by Rule 1.4, shall
consult with the client as to the means by which they are to be pursued. A lawyer
may take such action on behalf of the client as is impliedly authorized to carry out
the representation. A lawyer shall abide by a client's decision whether to settle a
matter. In a criminal case, the lawyer shall abide by the client's decision, after
consultation with the lawyer, as to a plea to be entered, whether to waive jury trial
and whether the client will testify.
(b) A lawyer's representation of a client, including representation by appointment,
does not constitute an endorsement of the client's political, economic, social or
moral views or activities.
(c) A lawyer may limit the scope of the representation if the limitation is reasonable
under the circumstances and the client gives informed consent.
(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that
the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal
consequences of any proposed course of conduct with a client and may counsel or
assist a client to make a good faith effort to determine the validity, scope, meaning
or application of the law.

Model Rule 1.3 Diligence
A lawyer shall act with reasonable diligence and promptness in representing a
client.

Rule 1.16 Declining Or Terminating Representation
(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where
representation has commenced, shall withdraw from the representation of a client
if:
(1) the representation will result in violation of the rules of professional conduct or
other law;
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(2) the lawyer's physical or mental condition materially impairs the lawyer's ability
to represent the client; or
(3) the lawyer is discharged.
(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a
client if:
(1) withdrawal can be accomplished without material adverse effect on the
interests of the client;
(2) the client persists in a course of action involving the lawyer's services that the
lawyer reasonably believes is criminal or fraudulent;
(3) the client has used the lawyer's services to perpetrate a crime or fraud;
(4) the client insists upon taking action that the lawyer considers repugnant or with
which the lawyer has a fundamental disagreement;
(5) the client fails substantially to fulfill an obligation to the lawyer regarding the
lawyer's services and has been given reasonable warning that the lawyer will
withdraw unless the obligation is fulfilled;
(6) the representation will result in an unreasonable financial burden on the lawyer
or has been rendered unreasonably difficult by the client; or
(7) other good cause for withdrawal exists.
(c) A lawyer must comply with applicable law requiring notice to or permission of a
tribunal when terminating a representation. When ordered to do so by a tribunal,
a lawyer shall continue representation notwithstanding good cause for terminating
the representation.
(d) Upon termination of representation, a lawyer shall take steps to the extent
reasonably practicable to protect a client's interests, such as giving reasonable
notice to the client, allowing time for employment of other counsel, surrendering
papers and property to which the client is entitled and refunding any advance
payment of fee or expense that has not been earned or incurred. The lawyer may
retain papers relating to the client to the extent permitted by other law.

Rule 3.3 Candor Toward The Tribunal
(a) A lawyer shall not knowingly:
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(1) make a false statement of fact or law to a tribunal or fail to correct a false
statement of material fact or law previously made to the tribunal by the lawyer;
(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction
known to the lawyer to be directly adverse to the position of the client and not
disclosed by opposing counsel; or
(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client,
or a witness called by the lawyer, has offered material evidence and the lawyer
comes to know of its falsity, the lawyer shall take reasonable remedial measures,
including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer
evidence, other than the testimony of a defendant in a criminal matter, that the
lawyer reasonably believes is false.
(b) A lawyer who represents a client in an adjudicative proceeding and who knows
that a person intends to engage, is engaging or has engaged in criminal or
fraudulent conduct related to the proceeding shall take reasonable remedial
measures, including, if necessary, disclosure to the tribunal.
(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the
proceeding, and apply even if compliance requires disclosure of information
otherwise protected by Rule 1.6.
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts
known to the lawyer that will enable the tribunal to make an informed decision,
whether or not the facts are adverse.

Rule 4.1 Truthfulness In Statements To Others
In the course of representing a client a lawyer shall not knowingly:
(a) make a false statement of material fact or law to a third person; or
(b) fail to disclose a material fact to a third person when disclosure is necessary to
avoid assisting a criminal or fraudulent act by a client, unless disclosure is
prohibited by Rule 1.6
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