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Applicable ABA Model Rules (Hypo 10) 
 
 
Rule 1.0 Terminology 
… 

(e) "Informed consent" denotes the agreement by a person to a proposed course of 
conduct after the lawyer has communicated adequate information and explanation 
about the material risks of and reasonably available alternatives to the proposed 
course of conduct. 

… 

(h) "Reasonable" or "reasonably" when used in relation to conduct by a lawyer 
denotes the conduct of a reasonably prudent and competent lawyer. 

(i)  "Reasonable belief" or "reasonably believes" when used in reference to a 
lawyer denotes that the lawyer believes the matter in question and that the 
circumstances are such that the belief is reasonable. 

(j)  "Reasonably should know" when used in reference to a lawyer denotes that a 
lawyer of reasonable prudence and competence would ascertain the matter in 
question. 

… 

(l)  "Substantial" when used in reference to degree or extent denotes a material 
matter of clear and weighty importance. 

… 

  
 
Rule 1.4 Communication 
(a) A lawyer shall: 

(1) promptly inform the client of any decision or circumstance with respect to 
which the client's informed consent, as defined in Rule 1.0(e), is required by these 
Rules; 



(2) reasonably consult with the client about the means by which the client's 
objectives are to be accomplished; 

(3) keep the client reasonably informed about the status of the matter; 

(4) promptly comply with reasonable requests for information; and 

(5) consult with the client about any relevant limitation on the lawyer's conduct 
when the lawyer knows that the client expects assistance not permitted by the 
Rules of Professional Conduct or other law. 

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the 
client to make informed decisions regarding the representation. 

 
 
Rule 1.6 Confidentiality Of Information 
(a) A lawyer shall not reveal information relating to the representation of a client 
unless the client gives informed consent, the disclosure is impliedly authorized in 
order to carry out the representation or the disclosure is permitted by paragraph (b). 

(b) A lawyer may reveal information relating to the representation of a client to the 
extent the lawyer reasonably believes necessary: 

(1) to prevent reasonably certain death or substantial bodily harm; 

(2) to prevent the client from committing a crime or fraud that is reasonably certain 
to result in substantial injury to the financial interests or property of another and in 
furtherance of which the client has used or is using the lawyer's services; 

(3) to prevent, mitigate or rectify substantial injury to the financial interests or 
property of another that is reasonably certain to result or has resulted from the 
client's commission of a crime or fraud in furtherance of which the client has used 
the lawyer's services; 

(4) to secure legal advice about the lawyer's compliance with these Rules; 

(5) to establish a claim or defense on behalf of the lawyer in a controversy between 
the lawyer and the client, to establish a defense to a criminal charge or civil claim 
against the lawyer based upon conduct in which the client was involved, or to 
respond to allegations in any proceeding concerning the lawyer's representation of 
the client;  

(6) to comply with other law or a court order; or 



(7) to detect and resolve conflicts of interest arising from the lawyer’s change of 
employment or from changes in the composition or ownership of a firm, but only if 
the revealed information would not compromise the attorney-client privilege or 
otherwise prejudice the client.  

(c)  A lawyer shall make reasonable efforts to prevent the inadvertent or 
unauthorized disclosure of, or unauthorized access to, information relating to the 
representation of a client. 

 
Rule 1.9 Duties To Former Clients 
… 

(b) A lawyer shall not knowingly represent a person in the same or a substantially 
related matter in which a firm with which the lawyer formerly was associated had 
previously represented a client 

(1) whose interests are materially adverse to that person; and 

(2) about whom the lawyer had acquired information protected by Rules 1.6 and 
1.9(c) that is material to the matter; 

unless the former client gives informed consent, confirmed in writing. 

(c) A lawyer who has formerly represented a client in a matter or whose present or 
former firm has formerly represented a client in a matter shall not thereafter: 

(1) use information relating to the representation to the disadvantage of the former 
client except as these Rules would permit or require with respect to a client, or 
when the information has become generally known; or 

(2) reveal information relating to the representation except as these Rules would 
permit or require with respect to a client. 

 
 
Rule 1.18 Duties To Prospective Client 
(a)  A person who consults with a lawyer about the possibility of forming a client-
lawyer relationship with respect to a matter is a prospective client. 

(b)  Even when no client-lawyer relationship ensues, a lawyer who has learned 
information from a prospective client shall not use or reveal that information, 
except as Rule 1.9 would permit with respect to information of a former client. 

… 
 



Rule 3.3 Candor Toward The Tribunal 
(a) A lawyer shall not knowingly: 

(1) make a false statement of fact or law to a tribunal or fail to correct a false 
statement of material fact or law previously made to the tribunal by the lawyer; 

(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction 
known to the lawyer to be directly adverse to the position of the client and not 
disclosed by opposing counsel; or 

(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s 
client, or a witness called by the lawyer, has offered material evidence and the 
lawyer comes to know of its falsity, the lawyer shall take reasonable remedial 
measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse 
to offer evidence, other than the testimony of a defendant in a criminal matter, that 
the lawyer reasonably believes is false. 

(b) A lawyer who represents a client in an adjudicative proceeding and who knows 
that a person intends to engage, is engaging or has engaged in criminal or 
fraudulent conduct related to the proceeding shall take reasonable remedial 
measures, including, if necessary, disclosure to the tribunal. 

(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the 
proceeding, and apply even if compliance requires disclosure of information 
otherwise protected by Rule 1.6. 

. . . 
 

Rule 4.1 Truthfulness In Statements To Others 

In the course of representing a client a lawyer shall not knowingly: 

(a) make a false statement of material fact or law to a third person; or 

(b) fail to disclose a material fact to a third person when disclosure is necessary to 
avoid assisting a criminal or fraudulent act by a client, unless disclosure is 
prohibited by Rule 1.6. 
 
 

  



Applicable Circular 230 Provisions (Hypo 10) 
 

10.20 Information to be furnished. 

• (a) To the Internal Revenue Service. 

o (1) A practitioner must, on a proper and lawful request by a duly 
authorized officer or employee of the Internal Revenue Service, promptly 
submit records or information in any matter before the Internal Revenue 
Service unless the practitioner believes in good faith and on reasonable 
grounds that the records or information are privileged. 

o (2) Where the requested records or information are not in the possession 
of, or subject to the control of, the practitioner or the practitioner's client, 
the practitioner must promptly notify the requesting Internal Revenue 
Service officer or employee and the practitioner must provide any 
information that the practitioner has regarding the identity of any person 
who the practitioner believes may have possession or control of the 
requested records or information. The practitioner must make reasonable 
inquiry of his or her client regarding the identity of any person who may 
have possession or control of the requested records or information, but the 
practitioner is not required to make inquiry of any other person or 
independently verify any information provided by the practitioner's client 
regarding the identity of such persons. 

o (3) When a proper and lawful request is made by a duly authorized officer 
or employee of the Internal Revenue Service, concerning an inquiry into 
an alleged violation of the regulations in this part, a practitioner must 
provide any information the practitioner has concerning the alleged 
violation and testify regarding this information in any proceeding 
instituted under this part, unless the practitioner believes in good faith and 
on reasonable grounds that the information is privileged. 

• (b) Interference with a proper and lawful request for records or 
information. A practitioner may not interfere, or attempt to interfere, with any 
proper and lawful effort by the Internal Revenue Service, its officers or 
employees, to obtain any record or information unless the practitioner believes 
in good faith and on reasonable grounds that the record or information is 
privileged. 



 
 

Other Applicable Authorities (Hypo 10) 
 
ATTORNEY-CLIENT PRIVILEGE DOCTRINE 
See John H. Wigmore, 8 Wigmore on Evidence § 2292 at 554 (McNaughton rev ed 
1961): 
The attorney-client privilege applies only to information provided by the client and 
requires that the communication (1) be made in confidence, (2) occur in the course 
of soliciting advice from an attorney in his or her capacity as such, and (3) is 
relevant to the advice sought.   
 
WORK PRODUCT DOCTRINE 

• See Restatement (Third) of the Law Governing Lawyers §§ 87-89: Special 
protections are accorded written communications reflecting the lawyer’s 
mental impressions and legal analyses.  

• See Diversified Industries, Inc. v. Meredith, 572 F2d 596 (8th Cir 1977): To 
constitute work product, there must be more than a “remote possibility” of 
litigation. 

• See Upjohn Co. v. United States, 449 US 383, 101 S Ct 677, 66 L Ed 2d 584 
(1981):  However, the standard may be met even when tax litigation is not 
pending or immediately threatened.   

• Tax Court Rule 70(c) amended effective July 6, 2012 to incorporate the 
Federal Rules of Civil Procedure 26(b)(3) exception, which provides that 
materials prepared in anticipation of litigation that otherwise would qualify 
for the work product doctrine are generally discoverable if (1) the 
information is essential to the opponent’s case and (2) there would be an 
undue hardship to the opponent without access. 

 
COMMON INTEREST DOCTRINE 

• See, e.g., United States v. BDO Seidman, LLP, 492 F3d 806 (7th Cir 2007) 
(accountant’s disclosure of memorandum to attorney when law firm and 
accounting firm jointly serviced several clients on same or related matters 
remained privileged because of common interest doctrine). 

• See Schaeffler v. United States, 113 AFTR2d (RIA) ¶ 2014-2246 (SDNY 
2014), rev’d, 806 F3d 34 (2d Cir 2015) (sharing tax memo with consortium 
of banks so that consortium could determine viability of legal/tax position 
necessary for loan repayment did not waive privilege). 



   
 
Code § 7525  
 

(a)UNIFORM APPLICATION TO TAXPAYER COMMUNICATIONS WITH 
FEDERALLY AUTHORIZED PRACTITIONERS 
 
(1)GENERAL RULE 
With respect to tax advice, the same common law protections of 
confidentiality which apply to a communication between a taxpayer and an 
attorney shall also apply to a communication between a taxpayer and 
any federally authorized tax practitioner to the extent the communication 
would be considered a privileged communication if it were between a 
taxpayer and an attorney. 
 
(2)LIMITATIONS 
Paragraph (1) may only be asserted in— 

(A) any noncriminal tax matter before the Internal Revenue Service; 
and 
(B) any noncriminal tax proceeding in Federal court brought by or 
against the United States. 

 
(3)DEFINITIONS 
For purposes of this subsection— 
 
(A)Federally authorized tax practitioner 
The term “federally authorized tax practitioner” means any individual who is 
authorized under Federal law to practice before the Internal Revenue Service 
if such practice is subject to Federal regulation under section 330 of title 31, 
United States Code. 
 
(B)Tax advice 
The term “tax advice” means advice given by an individual with respect to a 
matter which is within the scope of the individual’s authority to practice 
described in subparagraph (A). 
 
(b)SECTION NOT TO APPLY TO COMMUNICATIONS REGARDING TAX 
SHELTERS 
The privilege under subsection (a) shall not apply to any written 
communication which is— 



(1) between a federally authorized tax practitioner and— 
(A) any person, 
(B) any director, officer, employee, agent, or representative of the 
person, or 
(C) any other person holding a capital or profits interest in the person, 
and 

(2) in connection with the promotion of the direct or indirect participation of 
the person in any tax shelter (as defined in section 6662(d)(2)(C)(ii)). 

 
 
Federal Rules of Evidence 
 
Rule 501. Privilege in General 

The common law — as interpreted by United States courts in the light of reason 
and experience — governs a claim of privilege unless any of the following 
provides otherwise: 

• the United States Constitution; 
• a federal statute; or 
• rules prescribed by the Supreme Court. 

But in a civil case, state law governs privilege regarding a claim or defense for 
which state law supplies the rule of decision. 

 
Rule 502. Attorney-Client Privilege and Work Product; Limitations on 
Waiver 

The following provisions apply, in the circumstances set out, to disclosure of a 
communication or information covered by the attorney-client privilege or work-
product protection. 

(a) Disclosure Made in a Federal Proceeding or to a Federal Office or Agency; 
Scope of a Waiver. When the disclosure is made in a federal proceeding or to a 
federal office or agency and waives the attorney-client privilege or work-product 
protection, the waiver extends to an undisclosed communication or information in 
a federal or state proceeding only if: 

(1) the waiver is intentional; 

(2) the disclosed and undisclosed communications or information concern the 
same subject matter; and 



(3) they ought in fairness to be considered together. 

(b) Inadvertent Disclosure. When made in a federal proceeding or to a federal 
office or agency, the disclosure does not operate as a waiver in a federal or state 
proceeding if: 

(1) the disclosure is inadvertent; 

(2) the holder of the privilege or protection took reasonable steps to prevent 
disclosure; and 

(3) the holder promptly took reasonable steps to rectify the error, including (if 
applicable) following Federal Rule of Civil Procedure 26(b)(5)(B). 

(c) Disclosure Made in a State Proceeding. When the disclosure is made in a 
state proceeding and is not the subject of a state-court order concerning waiver, the 
disclosure does not operate as a waiver in a federal proceeding if the disclosure: 

(1) would not be a waiver under this rule if it had been made in a federal 
proceeding; or 

(2) is not a waiver under the law of the state where the disclosure occurred. 

(d) Controlling Effect of a Court Order. A federal court may order that the 
privilege or protection is not waived by disclosure connected with the litigation 
pending before the court — in which event the disclosure is also not a waiver in 
any other federal or state proceeding. 

(e) Controlling Effect of a Party Agreement. An agreement on the effect of 
disclosure in a federal proceeding is binding only on the parties to the agreement, 
unless it is incorporated into a court order. 

(f) Controlling Effect of this Rule. Notwithstanding Rules 101 and 1101, this rule 
applies to state proceedings and to federal court-annexed and federal court-
mandated arbitration proceedings, in the circumstances set out in the rule. And 
notwithstanding Rule 501, this rule applies even if state law provides the rule of 
decision. 

(g) Definitions. In this rule: 

(1) “attorney-client privilege” means the protection that applicable law 
provides for confidential attorney-client communications; and 

(2) “work-product protection” means the protection that applicable law 
provides for tangible material (or its intangible equivalent) prepared in 
anticipation of litigation or for trial.  
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