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STATEMENT REGARDING ORAL ARGUMENT 

The Waltners request oral argument and believe that it would be helpful to 

the Court. 

STATEMENT OF SUBJECT MATTER AND APPELLATE 
JURISDICTION  

The United States Tax Court (“Tax Court”) had subject matter jurisdiction 

over the Waltners’ Petition, which sought that court’s judicial review of, and the 

reversal of, an administrative determination by the IRS Appeals Office 

(“Appeals”)—following a series of Collection Due Process administrative 

hearings—to uphold liens and proposed levies. IRC §6320(c); §6330(d)(1); 

Callahan v. C.I.R., 130 T.C. 44, 47-49 (2008).  

Under §7482(a)(1), this Court has exclusive jurisdiction to review the final 

decision of the Tax Court, entered on January 21, 2016, that upheld Appeals’ 

determination (ER-2) (“Decision”). In compliance with this Court’s order to show 

cause (DktEntry-2-1), the Waltners submitted to this Court evidence that, under the 

Mailbox Rule and Federal Rules of Appellate Procedure (“FRAP”), Rule 13(a), 

they timely mailed their Notice of Appeal on April 15, 2016 (ER25-27). This Court 

also has jurisdiction to declare the Decision void because it was obtained after an 

officer of the Tax Court perpetrated a fraud on the Tax Court.  
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STATEMENT OF THE ISSUES 

1. Does this Court have jurisdiction to hear this appeal (a) because, 

under the Mailbox Rule, the Waltners timely filed their Notice of Appeal, or, 

alternatively, (b) because this Court has the inherent power to vacate a void 

Decision of the Tax Court?  

2.  In the case below (the “2003-2007 Lien/Levy Case”), the 

Commissioner and his agents, including his counsel, introduced into evidence 

perjurious declarations and falsified exhibits that purported to prove that the 

Commissioner had complied with certain procedural requirements and that the 

Waltners were liable for civil penalties for tax years 2003 through 2007.1   

Did these actions by the Commissioner and his agents amount to a fraud on 

the Tax Court that requires this Court to reverse the Decision and to order a refund 

of the amounts that Appellee has retained and collected from the Waltners? 

3. The Administrative Procedures Act (“APA”), 5 U.S.C. §706, limited 

the Tax Court to a review of Appeals’ action and of the record before the Appeals 

officer when she made her determination. 

                                           
1 The Commissioner and that same counsel repeated and compounded these actions 
in a related case in which the Waltners challenged levies involving the very same 
penalties for 2004 alone in Tax Court Docket No. 012722-13L (“2004 Levy 
Case”). The Tax Court refused to consolidate the 2004 Levy Case with the 2003-
2007 Lien/Levy Case below. ER1429 (Docket Sheet), ECF95, 100. Therefore, the 
2004 issues were split between two cases, and the Waltners were forced to appeal 
the 2004 Levy case separately in this Court’s Docket No. 16-71797. 
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Even if fraud on the Tax Court had not tainted the case below and voided the 

Decision, is the Decision void anyway (a) because the Tax Court exceeded its 

jurisdiction by determining “de novo” that the Waltners were liable for all the civil 

penalties, and (b) because the Commissioner’s actions, and the Decision below, 

deprived the Waltners of due process of law? 

4. In the case below, (a) IRC §6703(a) imposed on the Commissioner the 

burden to prove liability for civil penalties, (b) IRC §7491(c) imposed on the 

Commissioner the burden of production regarding civil penalties, (c) IRC 

§6330(c)(1) required that, before upholding collection action, Appeals was 

required to verify the Commissioner’s legal and administrative compliance, and 

(d) Appeals and the Commissioner failed to carry either of these burdens or this 

verification requirement.  

Even if it is not void, must the Decision be reversed because the Tax Court 

erred (a) by granting in part the Commissioner’s motion for summary judgment, 

and (b) by denying the Waltners’ motion for summary judgment? 

5. On the administrative record before Appeals, and under the limited 

scope of review allowed by the APA, did the Tax Court err in its findings of fact, 

and in its application of law to those facts, and thereby abuse its discretion when it 

upheld Appeals’ determinations to sustain the collection of civil penalties for 2003 

through 2007? 
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INTRODUCTION 

It is logical and undisputed that zeros are numbers that have significance, 

convey information, and do not, by themselves, invalidate a tax return. U.S. v. 

Long, 618 F. 2d 74, 75-76 (9th Cir. 1980). In their original return for 2007 and their 

amended returns for 2003-2007, the Waltners disputed the accuracy of certain 

characterizations and amounts on some Forms W-2 and 1099, and sought to inform 

the Commissioner of their dispute and to correct the record. The Commissioner did 

not like that the Waltners filed returns that did not conform in every way to the 

reports of third party payers, so he simply labeled their dispute as “frivolous” 

based upon his own skewed version of the applicable statute.  He then proceeded to 

pile excessive penalties on the Waltners’ every effort to articulate and to prosecute 

their dispute. Here, animus overcame reason, and opened the door for mischief. 

The Decision below is void for three separate and independent reasons: 

(1) an officer of the court and his client committed a fraud on the Tax Court; 

(2) the Tax Court exceeded its limited jurisdiction (a) by misapplying the trial-de-

novo scope of review and the abuse-of-discovery standard, thereby usurping the 

role of Appeals and making the administrative hearings moot and pointless (and 

their governing statutes superfluous), (b) by determining that the Waltners were 

liable for filing a return that was not even the subject of any IRS collection action, 

and (c) by holding the Waltners liable for §6702(a) penalties for correspondence, 
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including a fax to the Taxpayer Advocate’s Office; and (3) the Tax Court deprived 

the Waltners of their right to due process of law2 and of the protection provided by 

the statutorily-created “collection due process” regimen. Any of these breaches 

voids the Decision, but the presence of all of them in the case below should deeply 

concern this Court. 

In the case below, it was irrelevant whether the Waltners had taken the 

position on their returns that “wages are not income” (which they did not), or 

whether their returns were internally inconsistent, frivolous, or accompanied by 

anti-tax screeds and objections (which they were not). None of such events would 

have authorized the Commissioner, either on the administrative record before 

Appeals or under the law, to collect from the Waltners any penalties or taxes.   

The Tax Court’s partial summary judgment in favor of the Commissioner 

displayed a profound disrespect for the Congressional intent behind due process 

protection and the application of the penalty law, and an appalling exaltation of its 

jurisdiction above the Rule of Law. The Waltners invoke this Court’s review and 

inherent powers to correct these wrongs, to clarify the Tax Court’s jurisdiction in 

CDP cases and its proper scope of review, and to ensure Justice. 

                                           
2 U.S. Const., amend. V. 
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STATEMENT OF THE CASE 

In 1982, Congress established a $500 penalty to be assessed on individuals 

who filed patently absurd documents as if they were tax returns. In the Senate 

Report on the new §6702, Congress stated its intent that “[t]he penalty would apply 

only on documents purporting to be returns that are patently improper and not in 

cases involving valid disputes with the Secretary.” S.Rpt. No. 97-494 to 

Accompany H.R. 4961, July 12, 1982, Reports: 97th Congress, Doc. 3 at 277 

(1982). The Legislative History explained that a frivolous document that 

“purports” to be a return might look like a Form 1040, but it has altered provisions, 

crossed out line items, or is blank except for spurious constitutional objections, and 

the like. ER1407-1408. 

In 2006, Congress amended §6702, in part (1) to increase the amount of the 

penalty ten-fold, (2) to impose the penalty against a “person” as defined at 

§6671(b) rather than an “individual,” and (3) to require the Secretary to promulgate 

and periodically revise a list of positions which the Secretary declared to be 

“frivolous,” but such list could not include any reasonable basis for the tax 

treatment of such item by the taxpayer. §6702(a) and (c).  

The Waltners timely filed their original returns for 2003 and 2004, thereby 

causing the statute of limitations on assessment for those years to begin to run. 

Florsheim Brothers Drygoods Co. v. United States, 280 U.S. 453, 462 and n. 6 
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(1930) (“the filing of an amended return does not toll the [limitations] period”). 

Subsequently, they timely amended those returns as well as their returns for 2005 

and 2006. They also timely filed an original return for 2007, and that return was 

duly processed (i.e., a tax was assessed and the overpayment credited). Later, they 

notified the Commissioner that the 2007 return contained errors and was missing 

data from an information return, and they corrected these errors by amendment. On 

the 2007 original return and on each of the amended returns (collectively, 

“Returns”), the Waltners notified the Commissioner that they disputed the amounts 

of items of income that were included in certain information returns. The Waltners 

did not attach to any of the Returns the disputed information returns; instead, they 

made proper use of IRS Form 4852 and included copies of IRS Forms 1099 that 

noted corrections. Every Return is internally consistent, and none of them appends 

any arguments or protest material. 

Employees at the IRS labeled each Return “frivolous” and purportedly 

initiated civil penalty assessment. (For some reason, IRS employees did the same 

with the 2007 original Return even after processing it and treating it as valid. 

ER223, 384, 474-476, 590-592.) But the Commissioner never made an official 

determination that any of the Returns was frivolous, nor did he ever contest the 

truth or accuracy of the contents of any of them in the manner prescribed by law 

(particularly §6020(b), 26 C.F.R. §301.6020-1(b)(1), and §6211 et seq.). ER1193-
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1194, 1206-1207.  

Instead, the Commissioner demanded that the Waltners file new returns, and 

sent notices that grossly misstated, but also revealed how the Commissioner 

routinely misapplies, the penalty statute. ER198, 1120-1121, 1344. When the 

Commissioner filed liens and threatened levies, the Waltners timely requested 

Collection Due Process (“CDP”) hearings. Six hearings took place on January 24, 

2011, and Appeals issued a Notice of Determination (“NOD”) for each hearing. 

A. Lien/Levy Proceedings with the IRS Office of Appeals. 

Shown in the chart below are (i) the subject of the notices of proposed 

collection and CDP hearings, (ii) the Tax Court’s shorthand reference, (iii) the 

number the Waltners assigned to each NOD that Appeals issued after the hearings, 

and (iv) the Commissioner’s exhibit number for each purported administrative file: 

Proposed collection action: Tax Court’s label: NOD # 
HORTON DECL. 
(DOC. 84), EX. # 

LEVY against Sarah Waltner 
for 2006 income tax (ER265) 

P-W Levy 1 Ex. 1-R 

LIEN against Sarah Waltner 
for 2003-2007 penalty (ER277-
278) 

P-W NFTL 2 Ex. 2-R 

LEVY against Steven Waltner 
for 2006 income tax and for 
2003, 2005-2007 penalties 

P-H Levy 3 Ex. 3-R 

LIEN against Steven Waltner 
for  2003-2007 penalties 
(ER453, 546-547) 

P-H NFTL 4 Ex. 4-R 

LIEN against both Petitioners 
for  2006 income tax (ER637-
639) 

2006 NFTL 5-6 Ex. 5-R 
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In the proceedings before Appeals, the Waltners challenged the assertion of 

liability for the civil penalties and the appropriateness of the lien and levy 

collection actions.  They submitted evidence that showed (a) multiple irregularities 

in the notices and in the purported assessment of the additional taxes and civil 

penalties, (b) the Commissioner’s departure from the law in asserting the penalties, 

and (c) the Commissioner’s failure to follow administrative procedures. E.g., 

ER1119-1129, 197-253.  

Despite all this evidence, on March 9, 2011, Appeals issued NODs that 

upheld each and every one of the liens and proposed levies, for 2006 taxes and for 

2003-2007 penalties. ER170, 266, 432, 558.    

B. 2003-2007 Lien/Levy Proceedings reviewed in the Tax Court. 

On April 8, 2011, the Waltners filed their Petition for the Tax Court’s review 

of the NODs. ER1424, ECF1.3 After obtaining an extension based on his claim that 

he could not locate one of the two administrative files in the case, the 

Commissioner filed his Answer on August 12, 2011, pleading insufficient 

knowledge because he “lacked the benefit of” the administrative file. ER1420-

1422, 1419. On September 1, 2011, the Waltners filed a “Motion to Strike Answer 

or, In The Alternative, Motion for More Definite Statement.” ER1411-1418. The 

Tax Court Clerk without the Waltners’ authorization, (i) changed the name of their 

                                           
3 The clerk, however, docketed the Petition as filed on April 12, 2011.  
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motion by redacting from the caption page the alternative relief requested, 

(ii) docketed it with the new, truncated name, (iii) “disregarded” their Certificate of 

Service where the Clerk notated “Document title altered,” and (iv) noted a later 

service date on the docket. ER23, 1411, 1415-1418. See  ER1052-1053, 1048, 

1012. The Tax Court then denied the Motion to Strike, without addressing the 

Waltners’ Motion for a More Definite Statement. ER23. The Clerk’s practice of 

repeatedly altering the docket adds gravitas to the Waltners’ skepticism concerning 

the Clerk’s comment that the Waltners’ NOA might not have been received. See, 

e.g., ER1432,ECF149-150. 

The Waltners amended their Petition. ER1425-1426, ECF15-16 and 44. 

Thereafter, the Waltners filed multiple attempts to determine, and to narrow, the 

facts and issues in the case below. See ER1425-1429, ECF27-28, 51-54, 60, 74-76, 

104, and 107 (discovery, stipulation, evidence), ECF30 (summary judgment), 

ECF69 (unpled defenses), ECF95 and 100 (consolidation). All were summarily 

denied. ER5-22 and ER1430-1431. 

Throughout the case below, the Commissioner demonized the Waltners. For 

the sole reason that some of the Returns reported income in the amount of $0.00, 

and calculated the tax liability to be $0.00, the Commissioner (contrary to this 

Court’s reasonable view in Long, supra, and to his own treatment of the Waltners’ 

2007-2010 returns) declared all the Returns (even the ones that it had processed) to 



11 

be “invalid” and subject to penalty on that basis. 

On September 27, 2012, the Commissioner filed Respondent’s Motion For 

Summary Judgment (“R-MSJ”) and Declaration of Linda Horton (“Horton Decl.”). 

ER166, 645. The Commissioner contended that he was entitled to judgment 

because (i) the Waltners were precluded from arguing that their Returns were 

valid, (ii) zeros on the Waltners’ Returns established liability for the penalties and 

established that the 2006 self-assessment “lack[ed] merit,” and (iii) the Appeals 

officer did not abuse her discretion.  

On October 16, 2012, the Waltners filed Petitioners’ Motion for Summary 

Judgment (“P-MSJ”) in which they reminded the Tax Court of the elements of the 

Commissioner’s burden of proof of liability, and asserted that the Commissioner 

had failed to plead, and could not prove, any of those elements. ER1049, 1065-

1074. On October 31, 2012, the Waltners filed their Response to R-MSJ and the 

Affidavit of Sarah Waltner in support of P-MSJ and in opposition to R-MSJ. 

ER934, 957, 1426.  

On October 24, 2012, the Waltners filed an Amended Petition, adding an 

affirmative defense that the 2003 and 2004 penalty assessments were barred by the 

statute of limitations. ER1032, 1043. On December 12, 2012, the Commissioner 

filed his Answer to Amendment to Petition.  ER144. 
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On November 7, 2012, the Commissioner filed his response to P-MSJ 

(ER1427, ECF66), and also filed the Declaration of Jill Decaria in support of R-

MSJ to which he attached some IRS Forms 8278 purporting to show compliance 

with the statutory requirement of a supervisor’s personal, written approval of each 

of the penalties (“Decaria-1”). ER897. On November 13, 2012, the Waltners (i) 

moved to strike portions of Decaria-1 and to exclude all the exhibits thereto 

(ER875), (ii) moved for leave to identify an expert who had analyzed the exhibits 

and found them to be digitally-manipulated and altered (ER1428, ECF75, 94), and 

(iii) moved to reopen discovery to test this proffered evidence (ER1428, ECF76). 

The next day, the Tax Court removed the case from the trial docket (ER1428, 

ECF77), and, for two and a half years, it did not rule on any of the Waltners’ 

motions. ER1430-1431. 

On November 19, 2013, after an IRS employee, Ms. Henline, attested that 

she had not yet obtained all of the IRS Forms 8278 that she had “recently ordered,” 

the Tax Court ordered the Commissioner to supplement R-MSJ with those forms 

that he had failed previously to produce (“Order to Supplement”). ER133-134. On 

December 9, 2013, the Commissioner filed his Supplement to R-MSJ (ER84), to 

which was appended Decaria-1 and another Declaration of Jill Decaria (ER87) 

(“Decaria-2”), and its exhibits which included duplicates of some of the documents 

that previously had been submitted, and two additional forged documents. The 
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Commissioner did not introduce any approval forms for either penalty for 2003 

and for at least two of the penalties for 2007. ER84. However, he did submit 

previously-unseen forms (ER103-104) that purported to approve penalties for 

2004. ER878. Their late appearance also raised doubts as to their authenticity. See 

ER1044-1046; ER75-83. 

On December 26, 2012, the Waltners filed the Declaration of Sarah Waltner 

in support of P-MSJ, in opposition to R-MSJ, and in support of their motions to 

strike and their evidentiary motions. ER135. Appended to Mrs. Waltner’s 

Declaration was the initial Report of a professional Questioned Documents 

Examiner. ER140. 

Despite the Waltners’ challenge to the validity and authenticity of these 

forms, and the lack of any evidence of the legitimate approval of the civil 

penalties, on April 21, 2015, the Tax Court issued an order, granting in part and 

denying in part R-MSJ and denying P-MSJ (“Order”), without having considered 

any of the Waltners’ extant motions that directly challenged the purported evidence 

on which R-MSJ relied. ER15-22. But because the Waltners challenged the 

authenticity of Exhibit 3-R, a late “reconstruction” of the purported file of the “P-H 

Levy” CDP hearing that the Commissioner consistently said he could not locate, 

the Tax Court denied summary judgment for the Commissioner as to NOD #3.   
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Then on July 16, 2015—two years after the Waltners had filed their 

discovery-related and evidentiary motions, and their motions to strike, and four 

months after partially granting R-MSJ—the Tax Court summarily denied all ten 

(10) of the Waltners’ extant motions  (ER5-14). The Tax Court then set the case 

for trial of the remaining P-H Levy issue. ER1431 (ECF128-130). After the 

Commissioner vainly tried to reopen discovery and to remand the case back to 

Appeals in order to create a “P-H Levy” administrative file, and after the Waltners 

filed their expanded Expert Witness Report analyzing the digitally altered penalty 

approval forms (ER45), the Commissioner finally stipulated that the P-H Levy 

determination would not be sustained. ER1428 and 1431 (ECF89, 132-133, 139), 

ER1432 (ECF147, 149-150). 

On November 21, 2015, the Waltners filed a Motion for Sanctions for the 

Commissioner’s discovery abuse, his submission of perjurious testimony and 

tampered evidence in response to, and violation of, the Tax Court’s Order to 

Supplement, and his violation of Rule 33, several of the Model Rules of 

Professional Conduct, and of the law. ER1432, ECF148. The Tax Court denied 

that motion on January 21, 2016. ER4. On that same date, the Tax Court entered its 

Decision against the Waltners and in favor of the Commissioner on all of the 

remaining NODs. ER2. 
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On April 15, 2016, the Waltners filed with the Tax Court their Notice of 

Appeal (“NOA”) by postage pre-paid U.S. Mail addressed to the Clerk of the Tax 

Court (ER36-41). The Tax Court did not docket the NOA. ER1432. Upon 

discovering this fact, on August 4, 2016, Mrs. Waltner electronically filed a letter 

to the Clerk of the Tax Court along a copy of the NOA and various attachments 

(collectively, the “Statement”). ER1432 (ECF156). The Tax Court struck the 

Statement from the record. ER1. On August 10, 2016, the Waltners re-filed, via 

U.S. Certified Mail a copy of the NOA along with their proof of prior mailing. The 

Tax Court docketed the NOA as filed on August 15, 2016. ER24; ER1431 

(ECF158). 

Thereafter, this Court ordered the Waltners to show cause why this appeal 

should not be limited to review of the order striking the Statement. (DktEntry-2) 

(“Order to Show Cause”). After briefing on the effect of §7502 and the Mailbox 

Rule was completed, this Court discharged the Order to Show Cause and directed 

the parties to address the Court’s jurisdiction in their appeal briefs. DktEntry-17.  

SUMMARY OF ARGUMENT 

This Court has jurisdiction to hear this appeal because, under the Mailbox 

Rule and FRAP, Rule 13(a), the Waltners’ NOA was timely filed. Also, the 

Decision of the Tax Court is void due to the fraud on the Tax Court perpetrated by 
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the Commissioner, his counsel, and three employees, and this Court has the 

inherent power to vacate a void judgment. 

The Commissioner attempted to persuade the Tax Court that he had met his 

burdens of proof and production by filing with the court perjurious testimony, 

tampered evidence and a fabricated administrative file. These submissions, most of 

which are felonies under state and federal law, worked a fraud on the Tax Court 

that voids the Decision. 

Even if the actions of the Commissioner’s counsel were not felonious and 

fraudulent, the Tax Court erred when it granted partial summary judgment to the 

Commissioner even though (i) the Commissioner was unable to meet his burdens 

of proof and production regarding liability for the penalties or appropriateness of 

collection, and (ii) as a matter of law, the Waltners were entitled to summary 

judgment in their favor. Moreover, the Tax Court misapplied the “de novo” 

standard of review of Appeals’ action when it made a post hoc determination that 

bypassed the administrative due process system and eviscerated the laws written to 

safeguard due process rights. The Tax Court did not review the propriety, legality 

or grounds for Appeals’ administrative determination that collection could lawfully 

proceed; rather, it determined of its own accord that the Waltners were liable for all 

the penalties, including those related to submissions that were not properly before 

it. In doing so, the Tax Court exceeded its limited jurisdiction over civil penalty 
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collection determinations, relieved the government of its evidentiary burdens, 

failed to assess the proffered summary judgment evidence in accordance with the 

applicable law, and turned its back on allegations of attorney misconduct. 

This Court should vacate the Decision, or, in the alternative, should rule that, 

on the record before it and as a matter of law, the Tax Court should have denied 

summary judgment to the Commissioner and should have granted summary 

judgment to the Waltners. 

STANDARD OF REVIEW 

This Court reviews a lower court’s factual findings for clear error, and it 

reviews de novo conclusions of law, including the Tax Court’s construction and 

interpretation of the IRC. C.I.R. v. Ewing, 439 F. 3d 1009, 1012 (9th Cir. 2006). 

This Court also reviews de novo the Tax Court’s decisions on mixed questions of 

law and fact, as when primary facts are undisputed but the ultimate inferences and 

legal consequences of those facts are in dispute. Suzy’s Zoo v. C.I.R., 273 F. 3d 

875, 878 (9th Cir. 2001).  

ARGUMENT 

The U.S. Supreme Court has held that “a federal court always has 

jurisdiction to determine its own jurisdiction,” and that this Court may address the 

merits of the case below to the extent necessary to make that jurisdictional 

determination. U.S. v. Ruiz, 536 U.S. 622, 628 (2002) This Court reviews 
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jurisdictional issues de novo. See Martinez v. Aero Caribbean, 764 F. 3d 1062, 

1066 (9th Cir. 2014). 

I. This Court has jurisdiction to hear the appeal of this case under the 
Mailbox Rule and under its inherent power to vacate a void judgment.  

An Appeal as of right from a decision of the Tax Court is commenced by 

filing a notice of appeal with the Tax Court Clerk within 90 days after the entry of 

the Tax Court’s decision.  FRAP, Rule 13(a)(1). The notice of appeal may be filed 

by mail addressed to the clerk.  FRAP, Rule 13(a)(2).  “If sent by mail the notice is 

considered filed on the postmark date, subject to §7502 of the Internal Revenue 

Code, as amended, and the applicable regulations.” Id.  If the notice of appeal is 

delivered after the date on which it is due to be filed, then the date of the U.S. 

postmark stamped on the envelope “shall be deemed to be the date of delivery ….”  

§7502(a)(1). When there is no envelope revealing a postmark, as in the case where 

the mail is not delivered, or is delivered and misplaced, then the common-law 

Mailbox Rule establishes the date on which the document is filed.  

A. This Court has jurisdiction under the federal Mailbox Rule. 

The Waltners timely filed their NOA by mail and submitted to the Tax Court 

evidence of that fact: (1) Mrs. Waltner declared under penalty of perjury that she 

caused the NOA to be mailed six days before the 90-day filing deadline (ER30-

34); and (2) a disinterested third party swore that, on April 15, 2016, he handed to 

an employee at the Scottsdale Post Office the pre-addressed and stamped envelope 
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containing the NOA (ER40-41). On August 4, 2016, after the Tax Court struck 

their electronically-filed Statement and NOA, the Waltners re-submitted to the Tax 

Court Clerk a copy of the NOA with their proof of prior mailing (ER28-42), but 

the NOA did not appear on the Tax Court docket until August 15, 2016. ER-24; 

ER1432 (ECF158); DktEntry-1-3.  

In responding to this Court’s Order to Show Cause (DktEntry-2-1), the 

Commissioner offered no evidence or testimony that the Clerk of the Tax Court 

denied receiving the April 15, 2016 NOA, and he offered no evidence of non-

receipt. The Tax Court docket clerk offered to Mrs. Waltner only conjecture as to 

why the April 15, 2016 NOA was not docketed earlier (it “was probably not 

received by the Tax Court”). ER33; DktEntry-1-3, p. 11.  

Instead, the Commissioner argued that the postmark rule at §7502 and its 

regulations bar this appeal. (DktEntry-11.) Section 7502, however, does not apply 

unless the properly-addressed and timely-mailed document is, in fact, delivered. 

See §7502(a)(2); 26 C.F.R. §301.7502-1(a) and (e)(1); First Charter Financial 

Corp. v. U.S., 669 F.2d 1342, 1346 (9th Cir. 1982). Therefore, §7502 does not 

apply in this case. In the absence of a delivered envelope on which a postmark 

might be observed, the Waltners are entitled to rely on the presumption that postal 

employees properly discharge their duties, and that, therefore, “a properly and 

timely-mailed document is deemed to have been timely received.” Anderson v. 
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U.S., 966 F. 2d 487, 489 (9th Cir. 1992). The Commissioner argued in the Tax 

Court that he was entitled to this very presumption concerning his mailing of 

discovery responses. ER929, 

The U.S. Supreme Court described this common-law “mailbox rule” as 

being “well settled” by 1884. Rosenthal v. Walker, 111 U.S. 185, 193 (1884). In 

fact, the Mailbox Rule applies absent clear statutory abrogation thereof. See 

Isbrandtsen Co. v. Johnson, 343 U.S. 779, 783 (1952) (“Statutes which invade the 

common law... are to be read with a presumption favoring the retention of long-

established and familiar principles....”). By its express language, §7502 does not 

abrogate the common law Mailbox Rule, nor does it reveal any Congressional 

intent to do so. The Mailbox Rule does not render §7502 superfluous because the 

latter applies whenever the mailed document was delivered. First Charter, supra, 

669 F.2d at 1346. 

“Anderson stands for the broad rule that if a taxpayer furnishes credible 

evidence of the date her letter to the Service was postmarked, that date is the date 

that controls.”  Lewis v. U.S., 144 F. 3d 1220, 1223 (9th Cir. 1998). Declarations 

and affidavits such as the ones submitted by the Waltners constitute credible 

evidence of mailing for purposes of the Mailbox Rule.  Id. at 964; Schikore v. 

Bankamerica Supplemental Retirement, 269 F. 3d 956, 964 (9th Cir. 2001); Custer 

v. Murphy Oil USA Inc., 503 F.3d 415, 420 (5th Cir. 2007). 
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The presumption of delivery under the Mailbox Rule is rebuttable. Rios v. 

Nicholson, 490 F. 3d 928, 933 (Fed. Cir. 2007) (applying Mailbox Rule where 

Veteran’s Court alleged non-receipt of a notice of appeal); Rosenthal, supra, 111 

U.S. at 193. However, this Court has held that, while the presumption of delivery 

raised by proof of timely and proper mailing may be rebutted with evidence 

showing that the document never arrived, the presumption may not be rebutted 

merely by stating that the document is not found in the addressee’s files. Huizar v. 

Carey, 273 F. 3d 1220, fn. 3, ¶4 (9th Cir. 2001) citing Schikore, supra, 269 F. 3d 

956 at 963. Cf. Crude Oil Corp. v. Commissioner, 161 F.2d 809, 810 (10th Cir. 

1947) (the IRS evidence of late arrival is insufficient to overcome the presumption 

of arrival in due course of the mails). See Charlson Realty Company v. U.S., 384 F. 

2d 434, 444 (Ct.Cl.1967) (“[T]he presumption must prevail in the absence of direct 

testimony that rebuts it”). 

In Charlson, the U.S. Court of Claims relied on this Court’s decision in 

Jones v. U.S., 226 F.2d 24, 27 (9th Cir. 1955): 

The showing that a search of the pertinent files in the latter's office revealed 
no record of the claims having been filed is a purely negative circumstance, 
insufficient, in our opinion, to rebut the presumption of delivery. 

“[S]uch negative evidence merely gives rise to a ‘presumption that the ordinary 

course of business or procedure was followed on a given day’ and that, alone, 

cannot overcome another presumption.” Rios, supra, 490 F. 3d at 931-932, quoting 
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Charlson, supra, 384 F. 2d at 443. See Arkansas Motor Coaches v. C.I.R., 198 F. 

2d 189, 191-192 (8th Cir. 1952) (the presumption of delivery “is a very strong 

presumption and can only be rebutted by specific facts and not by invoking another 

presumption”); Central Paper Co. v. C.I.R., 199 F. 2d 902, 904 (6th Cir. 1952) 

(presumption held to override the Tax Court’s docket entry indicating that a 

petition had arrived later than in the ordinary course of the mails).  

The Waltners’ evidence of timely mailing is uncontroverted. With no 

evidence to rebut the presumption of the Mailbox Rule, this Court must presume 

that the NOA was handled “in accordance with their regular duties and practices” 

from April 15, 2016, when the notice was mailed in Scottsdale, and that the NOA 

arrived in Washington, D.C. in the due course of the mails. See Charlson, supra, 

384 F. 2d at 442-443 and cases cited therein.  Therefore, the NOA was timely filed 

per FRAP, Rule 13(a), and this Court has jurisdiction to hear this appeal. 

B. This Court has jurisdiction to vacate a void judgment. 

On appeal, this Court “may vacate the Tax Court’s judgment upon a finding 

of fraud on the court.” Hongsermeier v. CIR, 621 F. 3d 890, 900 (9th Cir. 2010). 

Even if the Waltners’ NOA had not been timely filed, this Court nevertheless has 

the inherent power to vacate the Decision for fraud on the Tax Court.  This Court 

has held that “a decision obtained by fraud on the Tax Court can be set aside by 

[that court] at any time because it is not a decision at all—a view strongly 
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supported, as applied to the Court of Appeals, by the Supreme Court….” Toscano 

v. Commissioner, 441 F.2d 930, 933 (9th Cir. 1971) (emphasis added), relying on 

Hazel-Atlas Glass Co. v. Hartford Empire Co., 322 U.S. 238 (1944)), and citing 

with approval the conclusion of the Seventh Circuit in Kenner v. C.I.R., 387 F.2d 

689 (7th Cir. 1968). In Kenner, the court stated that, despite the Tax Court’s general 

lack of equitable jurisdiction to set aside its own decision once it has become final: 

it can be reasoned that a decision produced by fraud on the court is not in 
essence a decision at all, and never becomes final. It is most difficult to 
assume that Congress intended that a decision procured by fraud on the tax 
court could not be reached by any procedure in any tribunal, once the 
possibilities of direct review were exhausted 

Kenner, 387 F.2d at 691. See Billingsley v. C.I.R., 868 F. 2d 1081, 1085 (9th Cir. 

1989) (Fraud on the court deprives the Tax Court of jurisdiction, and “a decision 

reached without jurisdiction is a legal nullity, and therefore ‘not a decision at all.’”) 

A decision that is “not a decision at all” is void. Therefore, if the Waltners’ NOA 

was not timely filed and the Tax Court’s Decision became final (§7481(a)(1)), the 

issue of a fraud on the Tax Court can be reached “by any procedure in any 

tribunal,”4 including this one.  

This power to vacate judgments that resulted from a fraud on the court is 

narrowly construed, “applying only to fraud that defiles the court or is perpetrated 

by officers of the court.” Dixon v. Commissioner, 316 F. 3d 1041, 1046 (9th Cir. 

                                           
4 Kenner, supra, 387 F. 2d at 691. 
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2003). No showing of prejudice as a result of the misconduct is required. Id. As 

discussed below, all of the requisite elements of fraud on the court are evident in 

the case below. 

II. The Decision must be vacated for fraud on the Tax Court. 

A. The Commissioner introduced perjurious declarations and 
falsified evidence. 

By and through his counsel, the Commissioner filed with the Tax Court 

declarations that contain perjurious statements that violated much more than the 

Tax Court’s Rule 121(d) and (f).  

(1) SO Horton perjured herself when she stated that she relied for her 

determination on an administrative file that could not be located.  ER167, ¶4; 

ER646-647. Compare ER1419.    

(2) Shauna Henline falsely declared about her exhibits that the Waltners 

had submitted—as tax returns—various letters and faxes that were rearranged and 

altered by the IRS to look like filed returns. See ER654-659 falsely attesting as to 

Exs. 10-R–11-R, 15-R–17-R, and as to portions of the rest of Exs. 6-R–17-R. The 

Frivolous Return Penalty authorized by §6702(a) is against a person for submitting 

something that “purports to be a return.” ER1405-1410. Imposition of a penalty 

against correspondence is only allowed under §6702(b) for Specified Frivolous 

Submissions, which refers to requests for hearings, payment plans, and the like. It 

absolutely does not refer to requests for assistance from the Taxpayer Advocate’s 
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Office (e.g., ER733, see ER937-942), or to courtesy copies of returns requested by 

the Commissioner or mailed in support of responses to IRS communications, or to 

any other type of correspondence not specified in §6702(b) (“Unspecified 

Correspondence”). Rather than conceding that many of the penalties were 

unauthorized, the Commissioner submitted the Henline exhibits with their fax 

cover sheets removed, letters moved to the back, faxes (with their fax sprays 

clearly visible) shuffled together with other faxes and letters, to make them all 

appear to be tax filings. The IRS does not allow the filing of tax returns via 

facsimile. These do not purport to be returns. ER879. 

(3) Respondent’s counsel, Michael Lloyd, perjured himself in his own 

declaration, falsely claiming that the Waltners had authenticated a 668-page pile of 

documents from another case and “confirmed” that it contained true and correct 

copies of their Returns. ER874. See ER1129. 

(4) Decaria-1 contains five perjurious statements and appends two 

falsified forms to which those statements refer. The illegible scribble that 

Decaria-1 swore was the signature of “Deborah Ballard” (ER105-106) was 

determined by a certified Forensic Documents Examiner actually to be the 

digitally-altered and applied images of the signature stamp of Maureen Green, a 

former IRS employee who did not work in the Frivolous Return department.  

ER45-49 and 60 (compare ER228); ER903-904; see ER45-72, 135-143. The 
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Waltners charted the details of the falsity of these documents and their invalidity as 

supervisory approvals. ER75-83.  

(5) Decaria-2 contains (a) two more perjurious statements referring to two 

more tampered forms with the digitally-altered and applied scrawl of Maureen 

Green, this time sworn to be the signature of “Dustan Pierce” (ER92-93, 124-125) 

(b) duplicates presented as unique forms (ER111, 128, 871), (c) attestation about 

forms never produced, and (d) forms that show ostensible approval of the 

imposition of penalties against Unspecified Correspondence.  ER76-83, 90-102; 

879, 935-942, 964, 1106 and 1108. By submitting these falsified documents to the 

Tax Court in response to a court order, the Commissioner and his counsel defiled 

the Tax Court itself, involving it in its fraudulent scheme and harming the judicial 

process.  See In re Levander, 180 F. 3d 1114, 1120 (9th Cir. 1999). 

(6) After consistently representing to the Tax Court and to the Waltners, 

from the inception of the action and throughout the discovery period, that the 

administrative file could not be located, the Commissioner and his counsel 

fabricated an administrative record for the P-H Levy hearing and filed it with the 

Tax Court. ER1044-1045. 

The Commissioner made extensive use of the Decaria exhibits in the 2004 

Levy Case. This fact, alone, demonstrates a deliberate scheme designed to 

improperly influence the Tax Court in deciding these cases. In both the 2004 Levy 
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Case and the 2003-2007 Lien/Levy Case below, bogus Forms 8278 were filed with 

the Tax Court to satisfy the Order to Supplement, and as evidence of §6751(b) 

compliance.  

The Commissioner never withdrew the falsified papers even after the 

Waltners moved to strike them. Upon the filing of the Waltners’ Motion for 

Sanctions alleging attorney misconduct, the Tax Court was required to issue to Mr. 

Lloyd an order to show cause and to take other appropriate action. Rule 202 

(A-13). Instead of doing so, the Tax Court, whether complicit or ignorant, 

summarily denied the Motion for Sanctions (ER4).  On that same date, despite the 

Waltners’ clear showing that the Commissioner filed tampered evidence in his 

attempt to prove a crucial element of liability, the Tax Court entered its Decision 

upholding all collection action. But, even if the Tax Court had both the jurisdiction 

and the proper grounds to make a liability determination (and it did not), the fraud 

perpetrated on the Tax Court voids the Decision. This Court need not consider any 

further issues. 

B. The Commissioner defended the 2003-2007 Lien/Levy Case in bad 
faith, having no legal basis for IRC §6702(a) liability for any of 
the civil penalties. 

The Commissioner based each of his penalty assertions on a claim that an 

IRS employee had found on the Returns a “position” as described in the official list 

of frivolous positions promulgated pursuant to §6702(c). ER935, 946-949.  As 
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shown in the TXMODA transcripts, the “position” that was claimed to be found on 

each Return was identified as “ARG44,” or Argument 44. ER395, 397, 399, 401, 

403; ER404-423, 439-448, 529-542. But, as the Waltners informed the Tax Court, 

there is no Argument 44 on the list. ER978-984.   

Notice 2007-30, as updated, is the only list that is relevant to the imposition 

of the “frivolous submissions” penalty. The IRS publishes on its Web site an 

unofficial list of what it calls “recognized frivolous arguments” which is distinct 

from, and different than, the Secretary’s official list.  It is only on the unofficial, 

irrelevant list that “Argument 44” can be found.  The fact that “Argument 44” does 

not appear on the Secretary’s official list legally disposes of “Argument 44” as 

being a valid ground for the imposition of a frivolous submissions penalty.  

Furthermore, “Argument 44” will not be found on any official list under 

§6702(c) because it could not pass Constitutional muster. The entire premise of 

this argument is that it is unlawful to dispute information returns. But this premise 

does not comport with due process.5 In opposing R-MSJ, the Waltners informed 

the Tax Court of the unlawful basis of “Argument 44” and distinguished it from 

actual frivolous arguments that don’t apply to the Returns. ER974-984. Collection 

of such penalties cannot be sustained.  

                                           
5 U.S. Const., amend. V. 
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The IRS’s use of “Argument 44” to initiate penalties against filers who 

attempt to dispute information returns is disturbing evidence of a persistent scheme 

to defraud. The existence of the IRS’s unofficial list, the deployment of Argument 

44, and the submission of forged approval forms (and perjurious declarations 

relying on them) together reveal a “deliberately planned and carefully executed 

scheme to defraud” the Commissioner’s opponent and the Tax Court. See Toscano, 

441 F.2d at 935.    

The Commissioner knows that the imposition of any penalty based on 

“Argument 44” is unlawful. §6702(a) and (c); Notice 2007-30. The 

Commissioner’s own notices and internal transcripts show that he has fashioned 

his own, flawed version of the law, and that he relies on that altered version to 

impose these penalties. ER198-199, 227-231, 450-451, 479-483, 566-567, 595-

599. As shown on the TXMODA transcripts, for each Return, the IRS sent the 

Notice CP15 which includes a bogus re-write of the applicable statutory language. 

ER394, 397-398, 401, 403 (look for notation “CP015”). See ER184-186. 

The Commissioner and his counsel persisted with his legally baseless 

defense that was factually supported exclusively by falsified evidence, and ratified 

and repeated the same in the Levy Case. See Docket 16-71797. But an 

unconscionable scheme also is evident because the perjurious declarations and 

falsified evidence in the case below involved more than a single actor on the 
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Commissioner’s team—it involved the Commissioner’s counsel, and three IRS 

employees. The scheme also is evident because it involved more than one violation 

of law. In fact, it involved the violation of eight (8) federal criminal statutes and 

three (3) state criminal statutes, totaling many separate violations. 

The bad faith of the Commissioner and his counsel is manifest, and, for a 

finding of fraud on the court, the requirement of intent is satisfied not only by 

“proof of actual intent to defraud,” but also of “willful blindness to the truth, or of 

a reckless disregard for the truth.” Demjanjuk v. Petrovsky, 10 F. 3d 338, 348 (6th 

Cir. 1993) (concluding that it would be error to exclude from the definition of 

fraud on the court intentional, fraudulent nondisclosure during discovery). The 

Decision is void and should be vacated. 

C. The federal and state law violations by the Commissioner and an 
officer of the court constitute a fraud on the Tax Court. 

On at least thirteen (13) separate occasions6 in the case below, an officer of 

the Tax Court submitted perjurious testimony and falsified evidence to support the 

Commissioner’s contention that civil penalties were lawfully asserted, approved 

and assessed. These actions on behalf of the Commissioner constituted a 

pernicious fraud on the Tax Court “that defiles the court [AND] is perpetrated by 

officers of the court,” as in Dixon, supra, 316 F. 3d at 1046. Further, “tampering 

                                           
6 The Waltners count eight (8) incidents of perjury, at least four (4) forged penalty 
approval forms (see ER47-49), and one (1) fabricated administrative file that the 
Commissioner and his counsel submitted as evidence.  
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with the administration of justice in the manner indisputably shown here involves 

far more than an injury to a single litigant.” Hazel-Atlas, supra, 322 U.S. at 246. 

See  Pumphrey v. KW Thompson Tool Co., 62 F.3d 1128, 1133 (9th Cir. 1995) 

(finding a scheme to defraud in counsel’s discovery abuse, presentation of 

fraudulent evidence, and failure to correct the false impression created by witness 

testimony. 62 F.3d at 1132). The actions of the Commissioner by and through his 

counsel were “plainly designed to corrupt the legitimacy of the truth-seeking 

process,” Dixon, supra, 316 F.3d at 1046, and to prevail by unscrupulous means. 

Such fraud by officers of the court corrupts the adversarial nature of the proceeding 

and even the ability of the trial court to judge impartially.  Id.  It defiles the sanctity 

of the court and the confidence of all future litigants. Id.  

The Commissioner engaged in “an unconscionable plan or scheme which is 

designed to improperly influence the court in its decisions.” Id. at 1046. This 

conduct constitutes a fraud on the Tax Court even if the Tax Court did not 

explicitly rely on the tainted documents in rendering the Decision.  The fraudulent 

scheme to mislead the Tax Court in the 2003-2007 Lien/Levy Case, and 

compounded in the 2004 Levy Case, is no less serious than the fraudulent schemes 

described in Pumphrey and Hazel-Atlas. In fact, this scheme was more serious, 

because it potentially involved the commission of multiple state and federal 

felonies, e.g., 18 U.S.C. §242 (deprivation of rights under color of law), §1512(c) 
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(altering records to obstruct official proceedings), §1621 (perjury), §1622 

(subornation of perjury), §2073 (false entries and reports by U.S. employees); 

§7206(2) (procuring and presenting false documents), §7206(3) (simulation of 

required documents), A.R.S. §13-2002 (forgery), §13-2702 (perjury), §13-2809 

(tampering with physical evidence); and 26 U.S.C. §7456(c) (contempt of court).  

Officers of the court should not be held to a lower standard of conduct than any 

other citizen (who would not fare well after even one such violation). 

This Court should defend the integrity of the judiciary by removing from the 

Commissioner and his counsel any benefit from such unethical actions. This Court 

should vacate the Decision and order restitution for the Waltners. 

III. In granting partial summary judgment in favor of the Commissioner 
and in denying the Waltners’ motion for summary judgment, the Tax 
Court committed reversible error.  

This Court reviews de novo a decision to partially grant, or to deny, 

summary judgment. White v. City of Sparks, 500 F. 3d 953, 955 (9th Cir. 2007). 

Even if this Court should determine that the actions of the Commissioner 

and his counsel did not constitute a fraud on the Tax Court, or that, for some other 

reason, the Decision should not be vacated, this Court should reverse the Decision 

because the Commissioner failed to establish, with admissible evidence in any 

proceeding, that the Waltners were liable for the §6702(a) penalties asserted for 

2003 through 2007.  See Rule 149(b). In granting partial summary judgment to the 
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Commissioner, the Tax Court committed reversible error: (a) it made a post hoc, de 

novo determination that both relieved the Commissioner of his burdens of proof 

and production and gutted the administrative procedures guarding the Waltners’ 

due process rights, (b) it determined liability despite (1) the lack of proof of each 

and every element of liability7 and (2) the evidence that Appeals never considered 

these elements, (c) it determined liability in the absence of any evidence that the 

Commissioner, and Appeals, complied with legal and statutory procedural 

requirements, including §6330(c)(1), §6702(c), and §6751(b)(1), and (d) it 

determined the Waltners to be liable under §6702(a) for a return that was not even 

before the court, and for Unspecified Correspondence. The Tax Court should have 

considered all of the Waltners’ summary judgment and discovery motions and, on 

the administrative record, ruled that the Waltners were entitled to judgment as a 

matter of law. 

                                           
7 See ER887-896. In order to establish a collectible liability, the Commissioner 
must establish that: (1) the Waltners belonged to a class of “person” defined at 
§6671(b) subject to the penalty (§6702(a)); (2) the Waltners filed a patently 
improper document that purported to be a return of tax (§6702(a)(1)); (3) the return 
did not contain information on which to judge the amount of tax shown on the 
return (§6702(a)(1)(A)) (or contained information that on its face indicated that the 
amount of tax on the return was substantially incorrect (§6702(a)(1)(B)); (4) the 
Waltners’ conduct (in filing a document containing no information, or internally 
inconsistent information) was determined to be based on a position found on 
Notice 2007-30 (or 2008-14) (§6702(a)(2)(A); 6702(c)); and (5) each penalty was 
personally approved in writing by the immediate supervisor of the initiator of the 
penalty (§6751(b)). Only then can he prove that there was a procedurally-proper 
and lawful assessment giving rise to a lien in favor of the government and the right 
to collect. 
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A. The Tax Court exceeded its limited jurisdiction to review 
administrative CDP determinations. 

The jurisdiction of the Tax Court is statutorily limited to a redetermination 

of the correct amount of a properly-noticed deficiency, and to determine whether 

any additional amount should be assessed. §6214; §7442.  In 2006, Congress 

amended §6330(d)(1) (providing judicial review of CDP determinations) to expand 

the Tax Court’s jurisdiction “to include review of the Commissioner’s collection 

activity regardless of the type of underlying tax involved.” Callahan, supra, 130 

TC at 8. The Tax Court’s “review is limited to the determination issued by 

respondent's Appeals Office.” Giamelli v. C.I.R., 129 TC 14, 16 (2004); §6320(c) 

and §6330(d) (a person may “petition the Tax Court for review of such 

determination”). Its jurisdiction in collections cases, therefore, is not to make its 

own liability determination, but to review agency action under the requirements 

and standards of the APA. 

1. The Tax Court generally misapplied the “trial de 

novo” scope of review. 

The Tax Court has a long history of conducting “trials de novo” (using an 

abuse of discretion standard of review but considering evidence not included in the 

administrative record) under statutes authorizing the Tax Court to make 

“determinations” of relief. C.I.R. v. Neal, 557 F.3d 1262, 1264 (11th Cir. 2009) 

(finding trial de novo appropriate in §6015 equitable relief cases). The Eleventh 
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Circuit recognized, however, that “[i]n §6330(d), Congress chose not to use the 

word ‘determine’ or some derivation thereof and instead chose to vest the Tax 

Court with jurisdiction over a taxpayer’s ‘appeal’” of Appeals officer’s 

determination. Neal, supra, 557 F.3d at 1276. The Eighth Circuit ruled that, under 

the requirements of the APA, 5 U.S.C. §706(2)(A), “‘the focal point for judicial 

review should be the administrative record already in existence, not some new 

record made initially in the reviewing court.’” Robinette v. CIR, 439 F.3d 455, 459 

(8th Cir.2006), (also distinguishing CDP proceedings from deficiency 

determinations, id. at 461) quoting Camp v. Pitts, 411 U.S. 138, 142 (1973) (per 

curiam).  

This Court cited Robinette with approval in Keller v. C.I.R., 568 F. 3d 710, 

718 (9th Cir. 2009), and upheld the record rule under the APA in Northcoast 

Environmental Center v. Glickman, 136 F. 3d 660, 665 (9th Cir. 1998) (arguing that 

a broader scope of review may be necessary per 5 U.S.C. §706(2)(D) in cases 

“reviewed to determine if the agency observed the appropriate procedural 

requirements”).  

But this limited de novo review of compliance with the procedural and legal 

requirements for (a) Appeals’ determination to uphold collection, or even (b) the 

penalty liability that would give rise to the proposed collection action, does not 

give the Tax Court jurisdiction to make its own, independent determination, nor 
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does it open the Tax Court’s inquiry to issues, facts or evidence that post-date the 

CDP determination under review. Keller, supra; Northcoast, supra, Robinette, 

supra; Camp, supra. See Thornberry v. Commissioner, 136 T.C. 356, 367 (2011) 

(review is of Appeals’ determination) 

Despite this clear standard, the Tax Court usurped the role of Appeals and 

made its own post hoc—and from the hip—liability determination that completely 

ignored the statutory body of law that was enacted to guarantee due process in lien 

and levy cases. The CDP Hearings might just as well never have occurred. The 

Order never once refers to Appeals’ record or to the NODs under review. None of 

the facts were stipulated. The Tax Court’s findings of fact were cut from whole 

cloth, simply repeating the boilerplate conclusory assertions in the NODs. 

To permit the Tax Court to override the agency's findings of fact undermines 
the very purpose of the APA: 

This sound and clearly expressed purpose [of expediting review of 
agency decisions] would be frustrated if either side were free to withhold 
evidence at the administrative level and then to introduce it in a judicial 
proceeding.  

Neal, supra, 557 F. 3d at 1286 (Tjoflat, J., dissenting), quoting U.S. v. Carlo 

Bianchi, 373 U.S. 709, 717 (1963). The Fifth Circuit has said: 

We believe that a judgment, whether in a civil or criminal case, reached 
without due process of law is without jurisdiction and void, and attackable 
collaterally…by resistance to its enforcement if a civil judgment for money, 
because the United States is forbidden by the fundamental law to take either 
life, liberty or property without due process of law, and its courts are 
included in this prohibition. 
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Bass v. Hoagland, 172 F. 2d 205, 209 (5th Cir. 1949). 

The Tax Court’s errors amounted to far more than an egregious abuse of 

discretion. To issue its Order and Decision, it had to ignore (i) the notices that 

published adulterated statutory language, (ii) the statute of limitations on 

assessment for the 2003 and 2004 penalties which already had been unlawfully 

collected, ER1128, 1354,8 (iii) the statutory requirement that penalty assessments 

be overseen and approved by supervisors with duly delegated authority, (iv) the 

evidence in the administrative record entirely, and (v) it had to obliterate the 

collection “due process” statutory regimen of notice, hearing, and judicial review. 

In so doing, the Tax Court deprived the Waltners of any due process protection in 

the administrative notice/hearing/review regimen. 

The Tax Court even presumed to know, without any verification or 

evidence, whether the Waltners had engaged in taxable activity and had received 

qualifying gains in the years at issue. But the one thing that the Tax Court failed to 

do was to review “the decision of the agency . . . and of the evidence on which it 

was based.” See Carlo Bianchi, supra, 73 U.S. 714-715. The Order simply waves 

away the entire administrative machinery as if it never existed.   

                                           
8 After the Commissioner improperly used the Waltners’ 2009 overpayment as a 
“setoff” to satisfy the 2003 penalty, he tried to moot the 2003 penalty issue in the 
case below. See ER85, 73-74.  
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2. The Tax Court determined the Waltners to be liable 
for a penalty for which they were neither threatened 
with lien or levy nor granted a hearing. 

The Order refers to a 2006 Form 1041 for the Sarah V. Waltner Trust 

(“Trust”) (ER15-16) and states, with no citation to the record, (i) that the Form 

1041 was filed for the purpose of obtaining a refund “and thus also purported to be 

a return,” (ii) that it “contained substantially incorrect information,” (iii) that the 

Trust “had taxable income relating to 2006,” and (iv) that the Form 1041 was a 

frivolous return. ER19-20. The Order determines the Waltners to be liable for all of 

the civil penalties, including the one purportedly assessed for Trust’s return. ER20. 

The record does not support these findings: the Form 1041 shows no 

overpayment and seeks no refund, and there was no allegation or evidence that the 

Trust return contained incorrect information or that the Trust had received taxable 

income. ER372-375. The record shows that the Trust return was duly processed 

and that Mrs. Waltner informed Appeals of this fact. ER376-377. The TXMODA 

transcript for 2006 shows a penalty initiated on February 9, 2010 for “ARG34,” 

(ER401) which is nowhere on the return (ER963, 980-983; 946-949) and shows 

that a penalty was charged on March 1, 2010. But there is nothing in the record 

showing that Mrs. Waltner was given a Final Notice of Intent to Levy or a Notice 

of Federal Tax Lien Filing for any penalty charged against Trust return, or that the 

Waltners were given a CDP Hearing on this issue (they were not). ER269. Neither 
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of the NFTLs showed a civil penalty against Sarah Waltner allegedly assessed on 

March 1, 2010.9 ER276, 452-453. The Tax Court had no administrative 

determination to review with respect to this return, and no jurisdiction to make any 

determination of its own with respect to the Trust, or its return.  

Therefore, the penalty for the 1041 return was not properly before the Tax 

Court, and its findings about the Trust return are outside the scope of what the Tax 

Court had the jurisdiction to review. It certainly had no jurisdiction, let alone an 

evidentiary basis, to make a determination concerning the Trust’s income for any 

tax year. The Court should rule that the Tax Court exceeded its jurisdiction in 

making findings not based on a review of Appeals’ administrative action, which 

findings in any case are clearly erroneous, and reverse the Decision with respect to 

the 2006 Form 1041 penalty. 

B. The Tax Court erred in making penalty determinations. 

1. The Commissioner was not entitled to summary 
judgment because he was required to prove all, but 
failed to prove any, of the elements of penalty liability. 

This Court reviews de novo a decision of the U.S. Tax Court to shift (or, in 

this case, to relieve the Commissioner of) the burden of proof.  Estate of Mitchell 

v. Commissioner, 250 F.3d 696, 701 (9th Cir. 2001).  

                                           
9 Indeed, even with all of the “statutory notices” appended in out-of-date order to 
the bottom of the Form 4340 for Sarah Waltner, MFT>55 for 2006, none of them 
indicate a Final Notice of Intent to Levy, or the filing of a Federal Tax Lien, for the 
penalty supposedly assessed on March 1, 2010. ER523. 
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The Secretary is required by §6703(a) to carry his burden of proof in “any 

proceeding involving the issue” of penalty liability. The Secretary also has the 

burden of production with respect to civil penalty assessment.  §7491(c). If the Tax 

Court relieves the government of its burden to prove liability, then liability is not 

proved. §6703(a).  If the Commissioner fails to prove even one of the statutory 

elements, he cannot lawfully collect the civil penalties.  

For the reasons set forth in P-MSJ and the Waltners’ Pre-Trial Memorandum 

(ER887-896), the Commissioner never showed that the Appeals officer, prior to 

upholding collection for the penalties imposed for 2003 through 2007, had before 

her evidence that the Waltners were liable for those penalties. NONE of the 

penalty approval forms is included in any of the purported administrative files, as 

required by the Commissioner’s own published procedures.  I.R.M. §20.1.1.2.3(6) 

(11-25-2011) Managerial Approval for Penalty Assessments (“The managerial 

review and approval must be documented in writing and retained in the case file.”) 

In response to the Order to Supplement, the Commissioner produced no approval 

forms for 2003 and failed to produce all the required forms for 2007. The 

Commissioner never even alleged all of the elements that establish that the 

Waltners were subject to, or liable for, §6702(a) penalties, and never met his 

burdens of proof and production under §6703(a) and §7491(c). 
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Particularly in light of (i) the fraud on the Tax Court, (ii) the 

Commissioner’s failure to introduce any admissible evidence in support of any of 

the required elements of proof, and (iii) the assertion of the penalties on the 

unlawful basis of a non-frivolous position, the Tax Court should have ruled that the 

Waltners were not proved to be liable for any of the civil penalties. 

2. The Waltners disputed the authenticity of the 
documents and the truth of the testimony that the 
Commissioner filed to prove §6751(b) compliance. 

 The Waltners moved to strike the Decaria-1 exhibits on multiple grounds of 

inadmissibility, but after they obtained the services of a seasoned Forensic 

Documents Examiner, and the Commissioner submitted duplicates and more 

digitally-altered forms (ER118-128) in response to a court order, the Waltners 

challenged the authenticity of all the penalty approval forms that the Commissioner 

had submitted to support perjurious declarations. Their challenge to the 

authenticity and admissibility of Exs. 20-R through 39-R (ER103-128) created a 

genuine issue as to whether the IRS followed the law in assessing each and every 

one of the civil penalties. Likewise, when the Waltners uncovered the bogus 

“Argument 44” listed on the TXMODA transcripts as the ground on which each 

and every one of the Returns at issue was penalized, they raised a genuine issue as 

to the Commissioner’s statutory compliance before assessing penalties §6702(a) 

and (c). Further, when the Waltners submitted the Affidavit of Sarah Waltner 
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attesting to the inclusion of Unspecified Correspondence (ER937-942; ER733, 

745, 778, 839), they raised a genuine issue of whether the civil penalties were 

imposed on submissions that purported to be returns. ER935-942, 879. When the 

Waltners submitted with Mrs. Waltners’ Affidavit and in a fax to Appeals a 

comparison of the actual statute at §6702(a) with the doctored and demonstrably 

false version of it that the IRS publishes on its CP15 Notice of Penalty Charge 

(ER19-198, 1082-1084, 1120-1121, 1343-1344) they introduced a material dispute 

as to the validity of the IRS’s notice and demand for payment and grounds for 

initiating the penalties. The Commissioner never alleged or proved the threshold 

elements of penalty liability, so the Waltners were entitled to judgment as a matter 

of law without resort to an examination of whether a manager passed on the reason 

for the imposition of penalties; but, had he met those threshold burdens, these 

issues would have necessitated a trial. Either way, summary judgment for the 

Commissioner was entirely unwarranted. 

But the Tax Court recognized only the Waltners’ challenge to the 

authenticity of the “reconstructed” administrative file for the P-H Levy Hearing. It 

never addressed any of the other disputed issues.  Indeed, it appears that the Tax 

Court rendered its post hoc liability determination without resort to anything in the 

administrative record of any collection proceeding.  
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3. The Tax Court erred in determining liability under 
§6702(a) for submitting Unspecified Correspondence. 

When a court fails to assess evidence in accordance with the applicable legal 

requirements, this is a per se abuse of discretion.  U.S. v. Hinkson, 585 F.3d 1247, 

1261-2 (9th Cir. 2009). Neither §6702(a) nor §6702(b) authorizes the imposition of 

civil penalties for the submission of Unspecified Correspondence. 

The Waltners showed by affidavit that at least five of the documents 

appended as exhibits to R-MSJ were Unspecified Correspondence; they were not 

unique filings submitted as independent refund claims or returns of tax (the IRS 

calls them “claims filed,” see ER196), and did not purport to be so. ER935-942, 

964-965. Nevertheless, the Tax Court determined the Waltners to be liable for all 

the penalties, including those imposed on Unspecified Correspondence, without 

considering the signs that they were rearranged to look like returns with 

attachments rather than like Unspecified Correspondence with enclosures. The Tax 

Court did not consider whether the Commissioner had met his burden to show that 

these documents purported to be returns, and simply declared the Waltners liable 

for everything, regardless of the unmet statutory elements of proof. Because the 

Tax Court failed to assess the returns submitted by the Commissioner in 

accordance with the applicable legal requirements, the Decision should be reversed 

for per se abuse of discretion. See Hinkson, supra. 
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4. The Order is based on clearly erroneous and 
unsupported findings of fact and errors of law. 

This Court reviews the Tax Court’s conclusions of law de novo and its 

factual findings for clear error. Hongsermeier, supra, 621 F.3d at 899. The Tax 

Court “would necessarily abuse its discretion if it based its ruling on an erroneous 

view of the law or on a clearly erroneous assessment of the evidence.” Cooter & 

Gell v. Hartmarx Corp., 496 U.S. 384, 405 (1990). 

The following findings of fact in the Order are clearly erroneous. The 

evidence in the record does not support the findings, and the legal conclusions 

drawn from them are simply wrong. 

1. “Petitioners failed to pay their tax liability relating to 2006” [as 
shown on Form 1040]. ER16. 

 
The Commissioner’s own records showed that the Waltners had an 

installment agreement for 2006 and had paid some of the tax shown on the original 

1040 before the IRS helped itself to the Waltners’ 2007 and 2008 overpayments to 

cover the rest. ER217-221, 470, 494-495, 626-627. The Tax Court should have 

seen in the record that the Waltners’ account for 2006 was at $0.00 by April 15, 

2009, a year before the date that IRS employees signed the NFTL claiming 

“unpaid balance of assessment” of $2,193.13. ER217-221, 241-244, 254-259, 384, 

469-473, 493-496, 548-550, 585-589, 609-612, 637-639, 643-644. These records 

show that the IRS already had credited the Waltners’ 2006 account with $8,481 
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(improperly collected from their 2007 overpayment) and $4,884 (improperly 

collected from their 2008 overpayment),10 bringing their account to a negative 

balance of $-12.04 as of April 15, 2009. Five months later, the IRS zeroed this 

account by charging the Waltners a “failure to pay tax penalty”—curiously, in the 

exact amount of $12.04. [E.g., Doc 84, 4-R, p. 59] The implausibility of this 

coincidence cannot be overstated. On May 24, 2010, after the Commissioner had 

recorded the NFTL, he charged “fees and collection costs” of $32.00. But no 

charges or accruals legitimately could have accrued after April, 2009.  

On the record, the Tax Court’s finding that the Waltners “failed to pay their 

tax liability relating to 2006” is clearly erroneous. Appeals’ determination to 

proceed with the lien was error as a matter of law and the Tax Court’s decision to 

uphold that determination should be reversed for per se abuse of discretion. Cooter 

& Gell, supra, 496 U.S. at 405; Hinkson, supra, 585 F.3d at 1261-2. 

2. “Between January and February 2008, petitioners sent respondent 
two Forms 1040X, … relating to 2006.” ER16. 

 
On January 19, 2008, the  Waltners filed their ONLY Form 1040X for 2006, 

and the IRS received it on January 21, 2008. The second purported 2006 return that 

the Commissioner submitted with R-MSJ, Ex. 10-R (ER773-744), is Unspecified 

                                           
10 As briefed in pp. 40-42 of Appellants’ Opening Brief in Docket No. 16-71797, 
these collections were improper because §6402(a) does not authorize 
overpayments to be “set off” against disputed amounts of tax, assertions of civil 
penalties, and unestablished liabilities. See ER73-74, 896. 
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Correspondence that the Waltners sent to the Taxpayer Advocate’s Office, altered 

to appear as if it were a filed return. See ER225 (“amended return filed 

1/22/2008”); ER937. 

4. “Between April 2008 and August 2009, petitioners sent respondent 
four additional Forms 1040X relating to 2007 [amounting to five, 
total, including one the court holds was sent between Jan and Feb, 
2008].” ER16. 

These were not “additional” amended returns at all. The Waltners argued 

that piling multiple penalties onto the same returns is not allowed under §6702(a), 

and showed by affidavit that Exhibits 15-R, 16-R, and 17-R, altered and rearranged 

and fraudulently submitted as being filed returns, are actually Unspecified 

Correspondence. ER1078, 939-942. 

5. Petitioners’ returns “stated that the original Forms 1099 ‘erroneously 
alleged’ payments to petitioners that they did not receive, or that were 
not ‘gains, profit or income.’”  ER16. 

The Waltners’ actual Returns showed their assertion that the Forms 1099 

erroneously alleged that payments to the Waltners constituted “gains, profit or 

income made in the course of a trade or business” within the meaning of 

§7701(a)(26). The Tax Court’s finding failed to include the operative phrase—the 

IRC-defined term “trade or business”—and thus obscured Petitioners’ meaning. 

ER311, 314-316, 327-328, 345-346, 360-361, 364-366, 368, 390-391. 

6. “Petitioners' 2007 Form 1040, and Forms 1040X relating to the years 
in issue, were filed to obtain refunds and, accordingly, purported to 
be income tax returns.”  ER19. 
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Misapprehending what Congress meant by “purports to be…,” (see ER1405-

1410), the Tax Court also ignored all of the evidence, testimony and law that the 

Waltners presented about the imposition of civil penalties on filers of Unspecified 

Correspondence. Further, the Waltners had informed Appeals that they did not 

intend their 2003 1040X as a refund claim. ER324. The Commissioner never met 

his burden to prove that the penalties were charged against submissions that 

purported to be returns. See ER964-968, 934-942.  

7. “The Forms 1040, 1040X and 1041 contained substantially incorrect 
information.” ER19. 

The Tax Court applied the wrong legal standard to the evidence. The statute 

does not authorize a penalty for filing a return that contains “substantially incorrect 

information.” What Congress intended the statute to penalize is a return that does 

not contain information on which to judge the correctness of the amount of tax 

shown on the return, or, provides information that shows that the amount of tax 

shown on the return is substantially incorrect. ER1405-1410; §6702(a). None of 

the evidence in the record supported the Tax Court’s conclusion that the Returns 

failed to contain, or provided, any information on which a penalty could be based.  

The Tax Court essentially reasoned that if employment taxes are withheld 

from earnings, then those earnings must constitute “wages as defined.” After all, 

employment taxes are calculated as a percentage of wages (see, e.g., §3101(a), 

§3201, etc.). But the logic is unsound and the Tax Court is incorrect, as it was 
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when, in Grunsted v. CIR, 136 T.C. 455 (2011), it had articulated the same flawed 

reasoning. ER19. If amounts are withheld from non-wage receipts for the payment 

of employment taxes, those withheld amounts are refundable like any other 

overpayment. §6401(c); §6402(a); 26 C.F.R. §301.6401-1(b).  

8. “The Commissioner identified the submission of such ‘zero returns’ as 
frivolous prior to the dates on which petitioners submitted the Forms 
1040, 1040X, and 1041.” ER19. 

The Tax Court correctly cited to the official list of positions, IRS Notice 

2007-30, but, like Appeals, failed to identify any position on that list that was 

found on the Waltners’ returns. Even if the Tax Court had done so, however, its 

post hoc opinion on the matter was irrelevant. The only relevant point was what the 

IRS employee who initiated the penalty saw, and what her supervisor personally 

confirmed by written approval, on the Returns. The TXMODA is evidence that all 

the Returns were penalized for “ARG44,” and not for any other reason.  ER395, 

397, 399, 401, 403, 406, 410, 414, 418, 422, 440, 443, 445, 447, 530, 532, 535, 

537, 537, 542.  

The Tax Court’s view—that a return that shows zero dollars of gains derived 

from wages or trade or business income is inherently incorrect, invalid and 

unprocessable—is erroneous; the IRS disproved it with the processing of the 

Waltners’ 2007, 2008, 2009 and 2010 returns. ER234, 236, 424-431; 1115-1116, 
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1128, 1250, 1252-1255, 1364, 1370. Labeling the Waltners’ Returns “zero returns” 

subject to penalty is simply a prejudicial and unfounded slur.  

9. “Petitioners had taxable income relating to each relevant tax year.”  
Doc. ER19. 

The Tax Court had no jurisdiction to make such a determination in the 

context of a CDP case. Without evidence (e.g., §6201(d) verification of 

information returns), the Tax Court had no authority simply to favor the income 

reports of returns that were later amended.  §6201(a)(1). 

10. “Petitioners failed to demonstrate any irregularity in the assessment 
procedure that would raise a question about the validity of the 
assessments or the information contained in the Forms 4340.” 
ER20-21. 

This finding suggests that the Tax Court did not review the administrative 

record.  Indeed, the Order never cited the record. Contrary to this finding, the 

Waltners demonstrated many irregularities, and rebutted the admissibility of the 

Forms 4340 as well. ER191-192, 931-933. In accordance with §6702(a) and (c) 

and §6751(b), the beginning of the “assessment procedure” is the initiation of the 

penalty by lawful means, which was ensured by personal supervision and written 

supervisory approval before assessment. Here, the Forms 4340 did not address 

§6751(b) compliance, and the NODs did not show evidence of §6330(c)(1) 

verification. But the Tax Court simply ignored all the evidence that the Waltners 

presented, as well as the damning evidence in the Commissioner’s files. It was 
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error for the Tax Court to find that Appeals had made the required §6330(c)(1) 

verification simply by reviewing Forms 4340. See Section IV.B, below. 

Moreover, SO Horton had no Forms 4340 concerning Steven Waltner in any 

of the so-called administrative files, so under its own reasoning, the Tax Court 

should have ruled that she abused her discretion for arbitrarily upholding collection 

after failing to make any verification of assessments against Mr. Waltner.11  

11. “Petitioners attempted to raise additional issues during the remaining 
CDP hearings at issue, however, their contentions relating to these 
issues were frivolous and petitioners were accordingly precluded from 
raising them.”  ER21. 

This boilerplate statement is groundless. The Order does not indicate what 

issues were frivolous and therefore precluded, and none may be found in the 

record. The only issue that the SO stymied was the issue of liability for the 2006 

taxes. This is because SO Horton repeatedly, and erroneously, instructed the 

Waltners that they had to take up the issue in “audit reconsideration” or in the Tax 

Court, and wrongly stated that the instructions to do so are in the LTR 3176 and 

Pub. 3598. See ER176, 273, 436, 562, and compare with, e.g., ER479-480. The 

boilerplate statements at ER21-22, simply repeat the fiction in the NODs 

concerning verification of legal requirements and balancing the Treasury’s and 

taxpayer’s competing needs.  

                                           
11 The Certificates attached to R-MSJ also were not available to her—and must be 
disregarded for that reason—because they post-date her NODs. 
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12. “Petitioners failed to establish grounds for withdrawal of the P-W 
NFTL, P-W Levy Notice, P-H NFTL, and 2006 NFTL.”  ER21. 

The Waltners had no burden of proof or production with respect to the civil 

penalties, whether proposed collection was by lien or by levy. The statement is 

incorrect—the Waltners reasonably disputed with the Secretary an issue that was 

not, and cannot be, frivolous, and, in so doing, established that the penalties had 

not been initiated, noticed, approved, assessed, or collected in the manner required 

by law.  The §6330(c)(1) verification, required whether the Waltners raised the 

issue or not, would have revealed that the liens for both the (overpaid) taxes and 

the penalties were filed erroneously and should have been withdrawn pursuant to 

§6321, §6325(a)(1), or §6326(a). 

C. The Tax Court should have granted summary judgment in favor 
of the Waltners. 

“The denial of a summary judgment order is appealable after the entry of a 

final judgment,” Moran v. Aetna Life Ins. Co., 872 F.2d 296, 301 (9th Cir.1989), 

and is appropriate to review when it is coupled with a grant of summary judgment 

to the opposing party, Padfield v. AIG Life Ins. Co., 290 F. 3d 1121, 1124 (9th Cir. 

2002).  Summary judgment decisions are reviewed de novo to determine whether 

material issues of fact existed and whether the lower court applied the relevant 

substantive law. Jones-Hamilton v. Beazer Materials & Services, 973 F. 2d 688, 

690 (9th Cir. 1992). 
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The Order denied P-MSJ without explanation or analysis, and never 

mentioned or discussed any of the disputes that the Waltners raised in opposition to 

R-MSJ. (ER22.) The Waltners described in detail the proof that the Tax Court 

should require from the Commissioner before granting summary judgment, and 

they showed how the Commissioner was unable to offer the requisite proof of 

liability that would authorize collection. ER1065-1080, 887-896. As shown above, 

the Waltners demonstrated that the Commissioner failed to allege or to prove ANY 

of these elements as required by §6703(a) and §7491(c), and that such dearth of 

allegation and proof left the Waltners entitled to judgment as a matter of law.  

But the Tax Court failed to apply the substantive law to the facts. The Order 

failed to consider whether there was any allegation or proof concerning whether 

the Waltners were subject to the penalty, in accordance with the rules at §6671(b) 

governing the imposition of an assessable penalty. The Tax Court failed to apply 

the statutory requirement at §6751(b)(1) to the proven fact that there was no 

compliance with its provisions. Finally, the Order failed to adhere to the statutory 

requirements of §6702(a) itself when it “found” the Waltners liable for a return not 

at issue, for Unspecified Correspondence, and for internally consistent returns, and 

when it allowed collection of penalties imposed for “Argument 44,” or for 

disputing information returns, in contravention of §6702(c). The Tax Court’s 

Decision should be reversed and judgment granted in favor of the Waltners. 
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IV. The Tax Court erred in finding no abuse of discretion in Appeals’ 
determination to uphold proposed liens and levies. 

Under the APA, the abuse of discretion standard of review of agency 

determinations is robust. It gives the reviewing court a mandate to “hold unlawful 

and set aside agency action” found to be “arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law…contrary to constitutional 

right,....in excess of statutory jurisdiction, authority, or limitations, or short of 

statutory right,” or “without observance of procedure required by law,” or 

unwarranted by the facts.” 5 U.S.C. §706(2).  Thus, the only “determinations” that 

the reviewing court is authorized to make in such a review are of the lawfulness of 

agency action, the agency’s compliance with legal and procedural requirements, 

and the grounds for the agency’s determination under review. The Tax Court’s 

entire focus must be the actions of the agency and not of the taxpayer. 

A. Appeals ignored evidence that §6501(a) barred the assessment of 
the 2003 and 2004 civil penalties, which were unlawfully collected. 

The Tax Court should have overruled the NODs at least with respect to the 

liens for 2003 and 2004 and the proposed levies for 2003 because, whether or not 

the amended Returns were frivolous, the Commissioner has no authority to collect 

any time-barred assessment, by offset or any other name. §6321, §6326, §6501(a).  

It is an abuse of discretion for Appeals to ignore unmet administrative and 

legal requirements. In order to sustain the filing of a NFTL, Appeals was required 
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to obtain at the hearing verification of timely assessment. Medical Practice 

Solutions, LLC v. CIR, T.C. Memo. 2009-214 at 15 (the verification is 

“[i]ndependent of any issue raised or argument made by the taxpayer”); §6320(c) 

and §6330(c)(1). Appeals could see from looking at the original returns for 2003 

and 2004 and at the NFTLs that the penalties for those years had been assessed 

after the statutory expiration date (“ASED”) had passed for each one.  ER209, 212, 

249, 252, 276, 452-453, 461, 464, 501, 504. Even the 2004 Forms 8278, which 

were not in any of the files, show the ASED to predate the supposed authorization.  

ER913-914. Collection was prohibited after the Waltners had timely requested a 

due process hearing, but the Commissioner diverted the Waltners’ overpayment to 

collect these penalties anyway. §6330(e). ER234, 486, 1128, 1364. (The reference 

to “levy” in the statutory prohibition must include amounts taken in collection of 

contested penalties even by so-called “set-off,” because Congress could not have 

intended suspension of the statute of limitations on collection concurrent with 

continued collection of any kind.) On this evidence that the penalty assessments for 

2003-2004, and their collection, were unlawful, Appeals should have ordered the 

release of the liens. §6325(a)(1); Byk v. C.I.R., T.C. Summary Opinion 2010-137 

citing Hoyle v. Commissioner, 131 T.C. 197, 205 (2008); Medical Practice, supra, 

at 15-16. “Accordingly, if assessment was invalid, the determination to proceed 

with the lien was error as a matter of law. See Hoyle, supra at 205.”  Id. The Tax 
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Court’s error of law in sustaining the liens and the 2003 levies should be reversed 

for per se abuse of discretion. Hinkson, supra, 585 F.3d at 1261-2.   

B. The NODs should have been overruled for abuse of discretion 
because they were made without sound basis in fact or law. 

If Appeals had before it evidence of liability, the Tax Court had jurisdiction 

to review whether Appeals correctly applied the law to the facts established by that 

evidence. §6330(d)(1); Callahan, supra.  But, if Appeals did not have evidence 

conclusively establishing both liability and IRS adherence to all requirements of 

administrative procedure and the law, the Tax Court must determine that Appeals 

had no discretion to uphold collection. §6330(c)(1) and (3). 

On the record, the Tax Court should have ruled that Appeals issued 

arbitrary, capricious, and unfounded NODs because Appeals overlooked or ignored 

the facts discussed above and the following:  

(1) There were not, in any of the administrative files, any penalty 

approval forms for any of the Returns. 

(2) There was no Certificate of Official Record/4340 in any of the 

administrative files—and therefore no verification of assessment—concerning 

Steven Waltner for any civil penalty. 

(3) Appeals’ records for P-W Levy (Ex. 1-R, ER170) and NFTL (Ex. 5-

R, ER548) for 2006 taxes, including a Certificate of Assessment/Form 4340, 

account transcripts and the IRS TXMODA, show no tax due for 2006 as of the 
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date of the CDP Hearing (the account was clearly at a $0.00 balance a year before 

the Commissioner filed the NFTL claiming $2,193.13 as an “unpaid balance”). 

ER217-221, 241-244, 260-264, 548-551, 586-589, 610-612, 626-635, 639. 

Therefore, it was an abuse of discretion to uphold lien and levy for 2006 taxes. 

(4) Appeals’ records show that the civil penalty for 2003 against Steven 

Waltner was already satisfied 15 days before the Commissioner included the full 

amount of this penalty as an “unpaid balance” in the NFTL. ER234, 277, 452-453, 

486, 511, 529, 129-132. Appeals therefore upheld the collection of this penalty 

arbitrarily and without legal or factual grounds. 

(5) The IRS sent to the Waltners postdated CP15 notices that contain 

altered and bogus statutory language. ER197-199, 229. Because these notices 

obscure and misrepresent the true law authorizing penalty, they do not comply 

with the procedural requirement of notice per §6751(a), and they reveal an 

improper basis for imposing penalties. 

(6) The TXMODA reveals that, in violation of §6702(c), the 

Commissioner initiated every penalty for the bogus, non-frivolous “ARG44.” 

ER224-423, 439-448.  

(7) The Certificates of Official Record/Forms 4340 (each claiming to be 

“a true and complete transcript” that attests to disclosing “all assessments”) show 
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no penalty and no tax due for 2003 through 2007. (ER208-224), 459-476.  

Account transcripts show the same. ER232, 238-253.  

(8) The Waltners’ 2007 Return was duly processed and treated as a valid 

return, the tax was determined, and the 2007 overpayment was credited to the 

Waltners’ 2006 account. ER219, 222-224, 243,260, 384, 471, 475, 587, 590-592, 

1115-1116, 1250. 

Had the Tax Court conducted a proper review of the record under the APA 

standard of review, it would have held unlawful and set aside Appeals’ actions and 

determinations because they were (a) arbitrary, capricious, an abuse of discretion, 

and not in accordance with §6702(a) and (c); (b) contrary to the Waltners’ right to 

due process of law; (c) in excess of statutory authority, and (for 2003 and 2004) 

limitations, and short of statutory right; (d) without observance of procedure 

required by law, including §6751(b); and (e) unwarranted by the facts. 5 U.S.C. 

§706(2)(A)-(D) and (F). By ignoring both the governing law and the facts and 

documents in the administrative record before Appeals, the Tax Court committed a 

per se abuse of discretion that must be reversed. 

CONCLUSION AND PRAYER 

Congress, commenting on a Supreme Court case, has said that perjury 

amounts to “a frontal assault upon the integrity of the system of justice in this 

Nation” and a deprivation of the Constitutionally-guaranteed right to a fair trial. 
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Congressional Record, V. 144, Pt. 19, October 19, 1998 to December 19, 1998 

(Clinton Impeachment), p. 28090, referring to U.S. v. Mandujano, 425 U.S. 564, 

576 (1976). The Court should rule that the conduct of the Commissioner’s counsel 

and other employees in the case below was so inimical—and that the only evidence 

that they presented was so tainted—that their actions amounted to a fraud on the 

Tax Court that deprived the Waltners of their rights to a fair trial and to due 

process of law before being deprived of their property. 

This Court should find that it has jurisdiction under the Mailbox Rule and/or 

its inherent power to vacate a void decision of the Tax Court.    

This Court should VACATE all rulings of the Tax Court in the case below 

because the Commissioner committed a fraud on the Tax Court, because the Tax 

Court exceeded its jurisdiction, and because the Waltners were denied their rights 

to a fair trial and to due process of law. In the alternative, this Court should 

REVERSE the Decision for the reasons stated herein. This Court should ORDER 

the Commissioner to refund all amounts levied, “offset,” or otherwise taken in 

collection of the civil penalties for 2003 through 2007, with interest as allowed by 

law. Vacatur or reversal and restitution are appropriate; remand would not serve 

the interests of justice. See 26 U.S. Code §7482(c)(1). 
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STATEMENT OF RELATED CASES 

The following related case is pending in this Court: 

 Waltner v. Commissioner, Docket No. 16-71797.  
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ADDENDUM 
 
 
Constitutional Provisions 
 
Constitution of the United States, Amendment V 
No person shall * * * be deprived of * * * property, without due process of law;  
* * * 
 
Statutes 
 
Administrative Procedures Act 
5 U.S.C. §706 – Scope of review 
To the extent necessary to decision and when presented, the reviewing court shall 
decide all relevant questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability of the terms of an agency 
action. The reviewing court shall –   

(1) compel agency action unlawfully withheld or unreasonably delayed; and 
(2) hold unlawful and set aside agency action, findings, and conclusions found 
to be –   

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law; 
(B) contrary to constitutional right, power, privilege, or immunity; 
(C) in excess of statutory jurisdiction, authority, or limitations, or short of 
statutory right; 
(D) without observance of procedure required by law; 
(E) unsupported by substantial evidence in a case * * * otherwise reviewed 
on the record of an agency hearing provided by statute; or 
(F) unwarranted by the facts to the extent that the facts are subject to trial de 
novo by the reviewing court. 

In making the foregoing determinations, the court shall review the whole record or 
those parts of it cited by a party, and due account shall be taken of the rule of 
prejudicial error. 
 
18 U.S.C. §242 – Deprivation of rights under color of law 
Whoever, under color of any law, statute, ordinance, regulation, or custom, 
willfully subjects any person in any State, * * * to the deprivation of any rights, 
privileges, or immunities secured or protected by the Constitution or laws of the 
United States, * * * shall be fined under this title or imprisoned not more than one 
year, or both* * *. 
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18 U.S.C. §1512 – Tampering with a witness, victim, or an informant  
* * * 
(c) Whoever corruptly –  

(1) alters, destroys, mutilates, or conceals a record, document, or other object, 
or attempts to do so, with the intent to impair the object’s integrity or 
availability for use in an official proceeding; or 
(2) otherwise obstructs, influences, or impedes any official proceeding, or 
attempts to do so, 

shall be fined under this title or imprisoned not more than 20 years, or both. 
 
18 U.S.C. §1621 – Perjury  
Whoever –  

(1) having taken an oath before a competent tribunal, officer, or person, in any 
case in which a law of the United States authorizes an oath to be administered, 
that he will testify, declare, depose, or certify truly, or that any written 
testimony, declaration, deposition, or certificate by him subscribed, is true, 
willfully and contrary to such oath states or subscribes any material matter 
which he does not believe to be true; or 
(2) in any declaration, certificate, verification, or statement under penalty of 
perjury as permitted under section 1746 of title 28, United States Code, 
willfully subscribes as true any material matter which he does not believe to be 
true; 

is guilty of perjury and shall, except as otherwise expressly provided by law, be 
fined under this title or imprisoned not more than five years, or both. This section 
is applicable whether the statement or subscription is made within or without the 
United States. 
 
18 U.S.C. §1622 – Subornation of perjury  
Whoever procures another to commit any perjury is guilty of subornation of 
perjury, and shall be fined under this title or imprisoned not more than five years, 
or both. 
 
18 U.S.C. §2073 – False entries and reports of moneys or securities 
Whoever, being an officer, clerk, agent, or other employee of the United States or 
any of its agencies, charged with the duty of keeping accounts or records of any 
kind, with intent to deceive, mislead, injure, or defraud, makes in any such account 
or record any false or fictitious entry or record of any matter relating to or 
connected with his duties;  * * * 
Shall be fined under this title or imprisoned not more than ten years, or both. 
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26 U.S.C. §6020 – Returns prepared for or executed by Secretary 
(b) Execution of return by Secretary 

(1) Authority of Secretary to execute return 
If any person fails to make any return required by any internal revenue law or 
regulation made thereunder at the time prescribed therefor, or makes, willfully 
or otherwise, a false or fraudulent return, the Secretary shall make such return 
from his own knowledge and from such information as he can obtain through 
testimony or otherwise. 
(2) Status of returns 
Any return so made and subscribed by the Secretary shall be prima facie good 
and sufficient for all legal purposes. 

 
26 U.S.C. §6041 – Information at Source 
(a) Payments of $600 or more 
All persons engaged in a trade or business and making payment in the course of 
such trade or business to another person, of rent, salaries, wages, premiums, 
annuities, compensations, remunerations, emoluments, or other fixed or 
determinable gains, profits, and income * * * of $600 or more in any taxable year, 
* * *, shall render a true and accurate return to the Secretary, under such 
regulations and in such form and manner and to such extent as may be prescribed 
by the Secretary, setting forth the amount of such gains, profits, and income, and 
the name and address of the recipient of such payment. 
 
26 U.S.C. §6051 – Receipts for Employees 
(a) Requirement. Every person required to deduct and withhold from an employee 
a tax under section 3101 or 3402, or who would have been required to deduct and 
withhold a tax under section 3402 * * * or every employer engaged in a trade or 
business who pays remuneration for services performed by an employee, including 
the cash value of such remuneration paid in any medium other than cash, shall 
furnish to each such employee in respect of the remuneration paid by such person 
to such employee during the calendar year, on or before January 31 of the 
succeeding year, * * *, a written statement showing the following: 
* * * 

(3) the total amount of wages as defined in section 3401(a), 
* * * 
(5) the total amount of wages as defined in section 3121(a),  
* * * 
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26 U.S.C. §6201 – Assessment authority 
* * * 
(a) Authority of Secretary The Secretary is authorized and required to make the 
inquiries, determinations, and assessments of all taxes (including interest, 
additional amounts, additions to the tax, and assessable penalties) imposed by this 
title, or accruing under any former internal revenue law, which have not been duly 
paid by stamp at the time and in the manner provided by law. Such authority shall 
extend to and include the following: 

(1) Taxes shown on return 
The Secretary shall assess all taxes determined by the taxpayer or by the 
Secretary as to which returns or lists are made under this title. 

* * * 
(d) Required reasonable verification of information returns 
In any court proceeding, if a taxpayer asserts a reasonable dispute with respect to 
any item of income reported on an information return filed with the Secretary 
under subpart B or C of part III of subchapter A of chapter 61 by a third party and 
the taxpayer has fully cooperated with the Secretary (including providing, within a 
reasonable period of time, access to and inspection of all witnesses, information, 
and documents within the control of the taxpayer as reasonably requested by the 
Secretary), the Secretary shall have the burden of producing reasonable and 
probative information concerning such deficiency in addition to such information 
return. 
 
26 U.S.C. §6320 – Notice and opportunity for hearing upon filing of notice of 
lien 
(c) Conduct of hearing; review; suspensions 
For purposes of this section, subsections (c), (d) * * * of section 6330 shall apply. 
 
26 U.S.C. §6321 – Lien for taxes 
If any person liable to pay any tax neglects or refuses to pay the same after 
demand, the amount (including any interest, additional amount, addition to tax, or 
assessable penalty, together with any costs that may accrue in addition thereto) 
shall be a lien in favor of the United States upon all property and rights to property, 
whether real or personal, belonging to such person. 
 
26 U.S.C. §6325(a)(1) – Release of lien or discharge of property 
(a) Release of lien Subject to such regulations as the Secretary may prescribe, the 
Secretary shall issue a certificate of release of any lien imposed with respect to any 
internal revenue tax not later than 30 days after the day on which— 
(1) Liability satisfied or unenforceable 
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The Secretary finds that the liability for the amount assessed, together with all 
interest in respect thereof, has been fully satisfied or has become legally 
unenforceable; * * * 
 
26 U.S.C. §6326(a) – Administrative appeal of liens 
(a) In general 
In such form and at such time as the Secretary shall prescribe by regulations, any 
person shall be allowed to appeal to the Secretary after the filing of a notice of a 
lien under this subchapter on the property or the rights to property of such person 
for a release of such lien alleging an error in the filing of the notice of such lien. 
(b) Certificate of release 
If the Secretary determines that the filing of the notice of any lien was erroneous, 
the Secretary shall expeditiously (and, to the extent practicable, within 14 days 
after such determination) issue a certificate of release of such lien and shall include 
in such certificate a statement that such filing was erroneous. 
 
26 U.S.C. §6330 – Notice and opportunity for hearing before levy 
*** 
(c) Matters considered at hearing 
In the case of any hearing conducted under this section –  

(1) Requirement of investigation 
The appeals officer shall at the hearing obtain verification from the Secretary 
that the requirements of any applicable law or administrative procedure have 
been met. 
*** 
(3) Basis for the determination 
The determination by an appeals officer under this subsection shall take into 
consideration –  

(A) the verification presented under paragraph (1); 
(B) the issues raised under paragraph (2); and 
(C) whether any proposed collection action balances the need for the 
efficient collection of taxes with the legitimate concern of the person that 
any collection action be no more intrusive than necessary. 

(d) Proceeding after hearing 
(1) Judicial review of determination 
The person may, within 30 days of a determination under this section, appeal 
such determination to the Tax Court (and the Tax Court shall have jurisdiction 
with respect to such matter). 

* * * 
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26 U.S.C. §6401(c) – Amounts treated as overpayments  
(c) Rule where no tax liability 
An amount paid as tax shall not be considered not to constitute an overpayment 
solely by reason of the fact that there was no tax liability in respect of which such 
amount was paid. 
 
26 U.S. Code §6402 – Authority to make credits or refunds 
(a) General rule 
In the case of any overpayment, the Secretary, within the applicable period of 
limitations, may credit the amount of such overpayment, including any interest 
allowed thereon, against any liability in respect of an internal revenue tax on the 
part of the person who made the overpayment and shall, subject to subsections (c), 
(d), (e), and (f) refund any balance to such person. 
* * * 
 
26 U.S.C. §6501 – Limitations on assessment and collection 
(a) General rule 
Except as otherwise provided in this section, the amount of any tax imposed by this 
title shall be assessed within 3 years after the return was filed (whether or not such 
return was filed on or after the date prescribed) * * *, and no proceeding in court 
without assessment for the collection of such tax shall be begun after the expiration 
of such period. For purposes of this chapter, the term “return” means the return 
required to be filed by the taxpayer (and does not include a return of any person 
from whom the taxpayer has received an item of income, gain, loss, deduction, or 
credit). 
* * * 

(7) Special rule for certain amended returns 
Where, within the 60-day period ending on the day on which the time 
prescribed in this section for the assessment of any tax imposed by subtitle A 
for any taxable year would otherwise expire, the Secretary receives a written 
document signed by the taxpayer showing that the taxpayer owes an additional 
amount of such tax for such taxable year, the period for the assessment of such 
additional amount shall not expire before the day 60 days after the day on 
which the Secretary receives such document. 
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26 U.S. Code § 6662(d)(2)(B)(ii)(II) – Imposition of accuracy-related penalty 
on underpayments 
* * * 

(II) there is a reasonable basis for the tax treatment of such item by the 
taxpayer. 

 
26 U.S.C. §6671 – Rules for application of assessable penalties 
* * * 
(b) Person defined 
The term “person”, as used in this subchapter, includes an officer or employee of a 
corporation, or a member or employee of a partnership, who as such officer, 
employee, or member is under a duty to perform the act in respect of which the 
violation occurs.  
 
26 U.S.C. §6702 – Frivolous tax submissions 
(a) Civil penalty for frivolous tax returns  
A person shall pay a penalty of $5,000 if –   

(1) such person files what purports to be a return of a tax imposed by this title 
but which –   

(A) does not contain information on which the substantial correctness of the 
self-assessment may be judged, or  
(B) contains information that on its face indicates that the self-assessment is 
substantially incorrect, and  

(2) the conduct referred to in paragraph (1) –   
(A) is based on a position which the Secretary has identified as frivolous 
under subsection (c), or  
(B) reflects a desire to delay or impede the administration of Federal tax 
laws. 

(b) Civil penalty for specified frivolous submissions  
(1) Imposition of penalty  
Except as provided in paragraph (3), any person who submits a specified 
frivolous submission shall pay a penalty of $5,000.  
(2) Specified frivolous submission  
For purposes of this section –   

(A) Specified frivolous submission  
The term “specified frivolous submission” means a specified submission if 
any portion of such submission –   

(i) is based on a position which the Secretary has identified as frivolous 
under subsection (c), or  
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(ii) reflects a desire to delay or impede the administration of Federal tax 
laws.  

(B) Specified submission  
The term “specified submission” means –   

(i) a request for a hearing under –   
(I) section 6320 (relating to notice and opportunity for hearing upon 
filing of notice of lien), or  
(II) section 6330 (relating to notice and opportunity for hearing before 
levy), and  

(ii) an application under –   
(I) section 6159 (relating to agreements for payment of tax liability in 
installments),  
(II) section 7122 (relating to compromises), or  
(III) section 7811 (relating to taxpayer assistance orders).  

(3) Opportunity to withdraw submission  
If the Secretary provides a person with notice that a submission is a specified 
frivolous submission and such person withdraws such submission within 30 
days after such notice, the penalty imposed under paragraph (1) shall not apply 
with respect to such submission.  

(c) Listing of frivolous positions  
The Secretary shall prescribe (and periodically revise) a list of positions which the 
Secretary has identified as being frivolous for purposes of this subsection. The 
Secretary shall not include in such list any position that the Secretary determines 
meets the requirement of section 6662 (d)(2)(B)(ii)(II) [there is a reasonable basis 
for the tax treatment of such item by the taxpayer]. * * *  
 
26 U.S.C. §6703 – Rules applicable to penalties under sections * * * 6702 
(a) Burden of proof 
In any proceeding involving the issue of whether or not any person is liable for a 
penalty under section * * * 6702, the burden of proof with respect to such issue 
shall be on the Secretary. 
* * * 
 
26 U.S.C. §6751 – Procedural requirements 
(a) Computation of penalty included in notice 
The Secretary shall include with each notice of penalty under this title information 
with respect to the name of the penalty, the section of this title under which the 
penalty is imposed, and a computation of the penalty. 
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(b) Approval of assessment 
(1) In general 
No penalty under this title shall be assessed unless the initial determination 
of such assessment is personally approved (in writing) by the immediate 
supervisor of the individual making such determination or such higher level 
official as the Secretary may designate. 
* * * 

(c) Penalties 
For purposes of this section, the term “penalty” includes any addition to tax or any 
additional amount. 
 
26 U.S.C. §7206 – Fraud and false statements 
Any person who— 
* * * 
(2) Aid or assistance 
Willfully aids or assists in, or procures, counsels, or advises the preparation or 
presentation under, or in connection with any matter arising under, the internal 
revenue laws, of a * * * affidavit, * * * or other document, which is fraudulent or 
is false as to any material matter, whether or not such falsity or fraud is with the 
knowledge or consent of the person authorized or required to present such * * * 
affidavit, * * * or document; or 
(3) Fraudulent bonds, permits, and entries 
Simulates or falsely or fraudulently executes or signs any * * * document required 
by the provisions of the internal revenue laws, or by any regulation made in 
pursuance thereof, or procures the same to be falsely or fraudulently executed, or 
advises, aids in, or connives at such execution thereof; * * * 
 
26 U.S.C. §7442 – Jurisdiction 
The Tax Court and its divisions shall have such jurisdiction as is conferred on them 
by this title, by chapters 1, 2, 3, and 4 of the Internal Revenue Code of 1939, by 
title II and title III of the Revenue Act of 1926 (44 Stat. 10–87), or by laws enacted 
subsequent to February 26, 1926. 
 
26 U.S.C. §7456 – Administration of oaths and procurement of testimony 
* * * 
(c) Incidental powers The Tax Court and each division thereof shall have power 
to punish by fine or imprisonment, at its discretion, such contempt of its authority, 
and none other, as— 

* * * 
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(2) misbehavior of any of its officers in their official transactions; or 
(3) disobedience or resistance to its lawful * * * order, * * * or command. 

It shall have such assistance in the carrying out of its lawful * * * order, * * * or 
command as is available to a court of the United States. 
 
26 U.S.C. §7481 – Date when Tax Court decision becomes final 
(a) Reviewable decisions  
Except as provided in subsections (b), (c), and (d), the decision of the Tax Court 
shall become final— 
    (1) Timely notice of appeal not filed * * * 
Upon the expiration of the time allowed for filing a notice of appeal, if no such 
notice has been duly filed within such time; 
 
26 U.S.C. §7482 – Courts of review 
(a) Jurisdiction 

(1) In general 
The United States Courts of Appeals (other than the United States Court of 
Appeals for the Federal Circuit) shall have exclusive jurisdiction to review the 
decisions of the Tax Court, except as provided in section 1254 of Title 28 of the 
United States Code, in the same manner and to the same extent as decisions of 
the district courts in civil actions tried without a jury; and the judgment of any 
such court shall be final, except that it shall be subject to review by the 
Supreme Court of the United States upon certiorari, in the manner provided in 
section 1254 of Title 28 of the United States Code. 

 
26 U.S.C. §7491 – Burden of Proof 
* * * 
(c) Penalties 
Notwithstanding any other provision of this title, the Secretary shall have the 
burden of production in any court proceeding with respect to the liability of any 
individual for any penalty, addition to tax, or additional amount imposed by this 
title.  
 
26 U.S.C. §7502 – Timely mailing treated as timely filing and paying 
(a) General rule 

(1) Date of delivery 
If any return, claim, statement, or other document required to be filed, or any 
payment required to be made, within a prescribed period or on or before a 
prescribed date under authority of any provision of the internal revenue laws is, 
after such period or such date, delivered by United States mail to the agency, 
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officer, or office with which such return, claim, statement, or other document is 
required to be filed, or to which such payment is required to be made, the date 
of the United States postmark stamped on the cover in which such return, claim, 
statement, or other document, or payment, is mailed shall be deemed to be the 
date of delivery or the date of payment, as the case may be. 
(2) Mailing requirements   
This subsection shall apply only if— 

(A) the postmark date falls within the prescribed period or on or before the 
prescribed date— 

(i) for the filing (including any extension granted for such filing) of the 
return, claim, statement, or other document, or 
(ii) for making the payment (including any extension granted for making 
such payment) * * * 

 
26 U.S.C. §7701 – Definitions  
(a) When used in this title, where not otherwise distinctly expressed or manifestly 
incompatible with the intent thereof –  
* * * 

(26) Trade or business 
The term “trade or business” includes the performance of the functions of a 
public office. 

* * * 
(c) Includes and including 
The terms “includes” and “including” when used in a definition contained in this 
title shall not be deemed to exclude other things otherwise within the meaning of 
the term defined. 
 
Arizona Revised Statutes (“A.R.S.”) §13-2002 – Forgery; classification 
A. A person commits forgery if, with intent to defraud, the person: 

1. Falsely makes, completes or alters a written instrument; or 
2. Knowingly possesses a forged instrument; or 
3. Offers or presents, whether accepted or not, a forged instrument or one that 
contains false information. 

B. The possession of five or more forged instruments may give rise to an inference 
that the instruments are possessed with an intent to defraud. 
C. Forgery is a class 4 felony, * * *. 
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A.R.S. §13-2702 – Perjury; classification 
A. A person commits perjury by making either: 

1. A false sworn statement in regard to a material issue, believing it to be false. 
2. A false unsworn declaration, certificate, verification or statement in regard to 
a material issue that the person subscribes as true under penalty of perjury, 
believing it to be false. 

B. Perjury is a class 4 felony.  
 
A.R.S. §13-2809 – Tampering with physical evidence; classification 
A. A person commits tampering with physical evidence if, with intent that it be 
used, introduced, rejected or unavailable in an official proceeding which is then 
pending or which such person knows is about to be instituted, such person: 

1. Destroys, mutilates, alters, conceals or removes physical evidence with the 
intent to impair its verity or availability; or 
2. Knowingly makes, produces or offers any false physical evidence; * * *. 

B. Inadmissibility of the evidence in question is not a defense. 
C. Tampering with physical evidence is a class 6 felony.  
 
 
Rules 
 
MODEL RULES OF PROFESSIONAL CONDUCT 
 
Rule 3.1 Meritorious Claims And Contentions 
A lawyer shall not bring or defend a proceeding, or assert or controvert an issue 
therein, unless there is a basis in law and fact for doing so that is not frivolous, 
which includes a good faith argument for an extension, modification or reversal of 
existing law. 
 
Rule 3.2 Expediting Litigation 
A lawyer shall make reasonable efforts to expedite litigation consistent with the 
interests of the client. 
 
Rule 3.3 Candor Toward The Tribunal 
(a) A lawyer shall not knowingly: 

(1) make a false statement of fact or law to a tribunal or fail to correct a false 
statement of material fact or law previously made to the tribunal by the lawyer; 
* * * or 
(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s 
client, or a witness called by the lawyer, has offered material evidence and the 
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lawyer comes to know of its falsity, the lawyer shall take reasonable remedial 
measures, including, if necessary, disclosure to the tribunal. A lawyer may 
refuse to offer evidence, other than the testimony of a defendant in a criminal 
matter, that the lawyer reasonably believes is false. 

(b) A lawyer who represents a client in an adjudicative proceeding and who knows 
that a person intends to engage, is engaging or has engaged in * * * fraudulent 
conduct related to the proceeding shall take reasonable remedial measures, 
including, if necessary, disclosure to the tribunal. 
(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the 
proceeding, and apply even if compliance requires disclosure of information 
otherwise protected by Rule 1.6. 
* * * 
 
Rule 3.4 Fairness To Opposing Party And Counsel 
A lawyer shall not: 
(a) unlawfully obstruct another party’s access to evidence or unlawfully alter, 
destroy or conceal a document or other material having potential evidentiary value. 
A lawyer shall not counsel or assist another person to do any such act; 
(b) falsify evidence, counsel or assist a witness to testify falsely * * *; 
(c) knowingly disobey an obligation under the rules of a tribunal except for an 
open refusal based on an assertion that no valid obligation exists; 
(d) in pretrial procedure, make a frivolous discovery request or fail to make 
reasonably diligent effort to comply with a legally proper discovery request by an 
opposing party; 
(e) in trial, allude to any matter that the lawyer does not reasonably believe is 
relevant or that will not be supported by admissible evidence, assert personal 
knowledge of facts in issue except when testifying as a witness, or state a personal 
opinion as to the justness of a cause, the credibility of a witness,  
* * * 
 
 
FEDERAL RULES OF APPELLATE PROCEDURE 
 
FRAP Rule 13 – Appeals from the Tax Court 
(a)  Appeal as of Right.   
(1)  How Obtained; Time for Filing a Notice of Appeal.   

(A)  An appeal as of right from the United States Tax Court is commenced by  
filing a notice of appeal with the Tax Court clerk within 90 days after the  
entry of the Tax Court’s decision. At the time of filing, the appellant must  
furnish the clerk with enough copies of the notice to enable the clerk to  
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comply with Rule 3(d). If one party files a timely notice of appeal, any  
other party may file a notice of appeal within 120 days after the Tax  
Court’s decision is entered.  
* * *  

(2)  Notice of Appeal; How Filed. The notice of appeal may be filed either at the 
Tax Court clerk’s office in the District of Columbia or by mail addressed to the 
clerk. If sent by mail the notice is considered filed on the postmark date, subject to  
§7502 of the Internal Revenue Code, as amended, and the applicable regulations.  
 
 
TAX COURT RULES OF PRACTICE AND PROCEDURE 
 
Rule 33 – Signing of Pleadings 
* * * 
(b) Effect  of  Signature: The signature of counsel or a party constitutes a 
certificate by the signer that the signer has read the pleading; that, to the best of the 
signer’s knowledge, information, and belief formed after reasonable inquiry, it is 
well grounded in fact and is warranted by existing law or a good faith argument for 
the extension, modification, or reversal of existing law; and that it is not interposed 
for any improper purpose, such as to harass or to cause unnecessary delay or 
needless increase in the cost of litigation. * * * If a pleading is signed in violation 
of this Rule, the Court, upon motion or upon its own initiative, may impose upon 
the person who signed it, a represented party, or both, an appropriate sanction, 
which may include an order to pay to the other party or parties the amount of the 
reasonable expenses incurred because of the filing of the pleading, including 
reasonable counsel’s fees. 
 
Rule 121 – Summary Judgment 
* * * 
(d) Form of Affidavits or Declarations; Further Testimony; Defense 
Required:  
Supporting and opposing affidavits or declarations shall be made on personal 
knowledge, shall set forth such facts as would be admissible in evidence, and shall 
show affirmatively that the affiant or declarant is competent to testify to the 
matters stated therein. Sworn or certified copies of all papers or parts thereof 
referred to in an affidavit or a declaration shall be attached thereto or filed 
therewith.  
* * *  
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(f) Affidavits or Declarations Made in Bad Faith: 
If it appears to the satisfaction of the Court at any time that any of the affidavits or 
declarations presented pursuant to this Rule are presented in bad faith or for the 
purpose of delay, then the Court may order the party employing them to pay to the 
other party the amount of the reasonable expenses which the filing of the affidavits 
or declarations caused the other party to incur, including reasonable counsel’s fees, 
and any offending party or counsel may be adjudged guilty of contempt or 
otherwise disciplined by the Court. 
 
Rule 149 – Failure to Appear or to Adduce Evidence 
* * * 
(b) Failure of Proof: Failure to produce evidence, in support of an issue of fact as 
to which a party has the burden of proof and which has not been conceded by such 
party’s adversary, may be ground for dismissal or for determination of the affected 
issue against that party. Facts may be established by stipulation in accordance with 
Rule 91, but the mere filing of such stipulation does not relieve the party, upon 
whom rests the burden of proof, of the necessity of properly producing evidence in 
support of facts not adequately established by such stipulation. As to submission of 
a case without trial, see Rule 122.  
 
Rule 202 – Disciplinary Matters 
(a) General: A member of the Bar of this Court may be disciplined by this Court 
as a result of:  
* * * 

(3) Conduct with respect to the Court which violates the letter and spirit of the 
Model Rules of Professional Conduct of the American Bar Association, the 
Rules of the Court, or orders or other instructions of the Court; or  
(4) Any other conduct unbecoming a member of the Bar of the Court.  

(e) Disciplinary Proceedings: Upon the occurrence or allegation of any event 
described in paragraph (a)(1) through (a)(4), * * * the Court shall issue to the 
practitioner an order to show cause why the practitioner should not be disciplined 
or shall otherwise take appropriate action. The order to show cause shall direct that 
a written response be filed within such period as the Court may direct and shall set 
a prompt hearing on the matter before one or more Judges of the Court. If the 
disciplinary proceeding is predicated upon the complaint of a Judge of the Court, 
the hearing shall be conducted before a panel of three other Judges of the Court.  
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Regulations 
 
26 CFR §301.6020-1 – Returns prepared or executed by the Commissioner or 
other Internal Revenue Officers 
(b) Execution of returns - 

(1) In general. If any person required by the Internal Revenue Code or by the 
regulations to make a return * * * fails to make such return at the time 
prescribed therefore, or makes, willfully or otherwise, a false, fraudulent or 
frivolous return, the Commissioner or other authorized Internal Revenue 
Officer or employee shall make such return from his own knowledge and from 
such information as he can obtain through testimony or otherwise. The 
Commissioner or other authorized Internal Revenue Officer or employee may 
make the return by gathering information and making computations through 
electronic, automated or other means to make a determination of the taxpayer's 
tax liability.  

* * * 
 
26 CFR §301.7502-1(a) – Timely mailing of documents and payments treated 
as timely filing and paying. 
(a) General rule. Section 7502 provides that, if the requirements of that section 
are met, a document or payment is deemed to be filed or paid on the date of the 
postmark stamped on the envelope or other appropriate wrapper (envelope) in 
which the document or payment was mailed. Thus, if the envelope that contains the 
document or payment has a timely postmark, the document or payment is 
considered timely filed or paid even if it is received after the last date, or the last 
day of the period, prescribed for filing the document or making the payment. 
Section 7502 does not apply in determining whether a failure to file a return or pay 
a tax has continued for an additional month or fraction thereof for purposes of 
computing the penalties and additions to tax imposed by section 6651. Except as 
provided in section 7502(e) and § 301.7502-2, relating to the timely mailing of 
deposits, and paragraph (d) of this section, relating to electronically filed 
documents, section 7502 is applicable only to those documents or payments as 
defined in paragraph (b) of this section and only if the document or payment is 
mailed in accordance with paragraph (c) of this section and is delivered in 
accordance with paragraph (e) of this section.  
* * * 
(e) Delivery - 
(1) General rule. Except as provided in section 7502(f) and paragraphs (c)(3) and 
(d) of this section, section 7502 is not applicable unless the document or payment 
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is delivered by U.S. mail to the agency, officer, or office with which the document 
is required to be filed or to which payment is required to be made.  
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