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ARGUMENT 

I. THIS COURT HAS JURISDICTION TO HEAR THIS APPEAL. 

A. Contrary to Appellee’s contention, Treas. Reg. §301.7502(e)(2)(i) 

is neither dispositive of this case nor entitled to Chevron 

deference. 

The Response urges this Court (i) to act contrary to its own precedent in 

Anderson v. U.S., 966 F.2d 487, 491 (9th Cir. 1992) (citing Rosenthal v. Walker, 

111 U.S. 185, 193-94 (1884)) and (ii) to ignore the Waltners’ uncontroverted 

evidence of timely mailing/filing under FRAP Rule 13(a)(1). The Response relies 

entirely on Treas. Reg. §301.7502-1(e) to support Appellee’s assertion that the 

120-year-old common law Mailbox Rule has been supplanted by the Department 

of the Treasury. But it is only Appellee’s failure to apply the correct legal analysis 

to the regulation that leads to this erroneous conclusion.  

Appellants agree with the conclusion of the U.S. District Court for the 

Central District of California that §7502 is NOT ambiguous. See Baldwin v. U.S., 

15-CV-06004 RGK (July 27, 2016) attached to the Response. The language of 

§7502 clearly describes a method of establishing prima facie evidence of timely 

mailing in a circumstance where delivery was untimely. However, contrary to the 

Response’s contention, the statute contains no language whatsoever to the effect 

that this method also applies even in a circumstance where there is claimed to have 

been no delivery at all. Section §7502 is entirely consistent in its clear references to 
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untimely delivery, in its lack of any reference whatsoever to non-delivery, and in 

its lack of exclusionary language such as “only” with respect to the presumption 

raised by the use of registered or certified mail. First Charter Financial Corp. v. 

U.S., 669 F.2d 1342 (9th Circ.1982) (“Section 7502 only applies where a document 

is delivered to the IRS after the last date prescribed for filing.”)  Therefore, the 

Mailbox Rule still applies to the establishment of timely mailing in all other 

circumstances.  

“If the intent of Congress is clear, that is the end of the matter; for the court, 

as well as the agency, must give effect to the unambiguously expressed intent of 

Congress.” Chevron U.S.A. v. NRDC, 467 U.S. 837, 842-43 (1984). In such 

instances where statutory language is unambiguous, agencies have no jurisdiction 

to promulgate interpretive regulations. Therefore, when considering the Waltners’ 

evidence of timely filing by mail, because of the clarity of §7502, this Court should 

not defer to any agency interpretation that is in conflict with this Court’s precedent 

in Anderson v. U.S., 966 F. 2d 487 (9th Cir. 1992) and with the time-honored 

common law Mailbox Rule.  

Even if this Court were to determine that the language of §7502 is 

ambiguous in any respect, under Chevron’s two-step analysis, this Court next must 

determine “whether the agency’s answer is based on a permissible construction of 

the statute,” and whether the agency’s interpretive regulation “represents a 
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reasonable accommodation of conflicting policies that were committed to the 

agency’s care by the statute.” Chevron at 844 (internal citations omitted). 

Deference is due when “a full understanding of the force of the statutory policy in 

the given situation has depended upon more than ordinary knowledge respecting 

the matters subjected to agency regulations.” Id. (emphasis added). No such 

deference is due here. 

First, Treas. Reg. §301.7502-1(e) is “arbitrary, capricious, [and] manifestly 

contrary to the statute,” and thus should not be given controlling weight. Chevron, 

467 U.S. at 844. For example, throughout the statute, the terms “document” and 

“payment” are found together, expressing Congress’s intent that the provisions of 

the statute cover the mailing of both; however, the regulation arbitrarily excludes 

payments from the presumption of delivery that is created by the sender’s use of 

certified or registered mail or designated private delivery services (“PDS”). See 

§301.7502-1(e)(2)(i) (“(but not a payment)”).  

Then, as the Baldwin court aptly points out, in stating that these methods 

provide the exclusive means of establishing prima facie evidence, Treasury, 

without authority, presumes “to interpret what constitutes evidence,” and presumes 

to materially alter a clear statute (“there is no indication that [Congress] intended to 

foreclose other evidentiary means that might assist in establishing a presumption of 

delivery” [Baldwin, p. 4]). Indeed, Appellee argues that this regulation “bars 
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consideration” under FRAP 13(a)(1) of the Waltners’ uncontroverted evidence of 

timely mailing/filing.  

Furthermore, §301.7502-1(e) is internally inconsistent, and therefore 

unreasonable. On the one hand, subsection (e)(1) states as a general rule, “Except 

as provided in section 7502(f) and paragraphs (c)(3) and (d) of this section [related 

to the use of PDS], section 7502 is not applicable unless the document or payment 

is delivered by U.S. mail….” But, on the other hand, subsection (e)(2) states that 

evidence of the use of certified or registered mail or designated PDS not only is the 

exclusive means of proving timely delivery, but also the exclusive means of 

“rais[ing] a presumption that the document was delivered” at all.  Thus, this 

subsection is not “a reasonable accommodation of conflicting policies that were 

committed to the agency’s care by the statute.” Chevron, 467 U.S. at 845 (internal 

citations omitted). Determining the meaning and reach of §7502 does not require 

“reconciling conflicting policies”; in fact, the regulation actually creates a conflict 

in policy. And, in this instance, Treasury does not have “more than ordinary 

knowledge respecting the matters subjected to agency regulations” (nor is “more 

than ordinary knowledge” of the mails and of evidence required for proper 

interpretation of §7502). See Chevron, 467 U.S. at 845.  

In contravention of Ninth Circuit and Supreme Court precedent, Treasury 

overstepped its authority in promulgating §301.7502-1(e) when no interpretive 
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regulation was either needed or committed to Treasury’s care by Congress. 

Therefore, this Court (i) should give the regulation no deference, and (ii) should 

apply its own precedent and the common-law Mailbox Rule where, as here, the 

Tax Court claims no delivery at all, and (iii) find that the Waltners’ uncontroverted 

evidence of timely mailing sufficient to establish timely filing of their Notice of 

Appeal. See Lewis v. U.S., 144 F.3d 1220, 1223 (9th Cir. 1998).  

The case of Nat’l Cable And Telecom. Ass’n v. Brand X Internet Services, 

545 U.S. 967 (2005), discussed at length in the Response, is not controlling 

because, here, §7502 leaves no “statutory gap” for Treasury to fill, and Treasury 

did not deal with any perceived ambiguities “in a reasonable fashion.” This Court, 

discussing §7502 in Anderson, held that Congress declined to displace the 

common-law Mailbox Rule. 966 F.2d at 491. Therefore, Congress’s choice cannot 

have been to leave a statutory “gap” that needed filling. Appellee argues, though, 

that Treasury formulated this regulation in response to “disparate holdings” of the 

Courts of Appeals (Response, pp. 24-25). But ambiguity that results from differing 

conclusions among the courts is entirely different than ambiguity from, or “gaps” 

in, the plain language of a statute. 

Further, Appellee’s argument that the regulation should be considered 

“reasonable” because two Courts of Appeals agree with its interpretation of the 

§7502 is not persuasive. Four Courts of Appeals—including the Eighth Circuit in 
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its majority opinion in Estate of Wood v. Commissioner, 909 F.2d 1155 (8th Cir. 

1990) and this Circuit in Anderson—disagree with its interpretation. The Wood 

court explicitly rejected Appellee’s argument in that case that “absent registration 

or certification...the taxpayer bears the risk of loss as to any document which the 

IRS claims not to have actually received.” Id. at 1158. “Instead, the Wood Court 

read §7502(c) as a ‘safe harbor’ because Congress intended §7502 to benefit the 

taxpayer.” Sorrentino v. IRS, 383 F. 3d 1187, 1192 (10th Cir. 2004, discussing 

Wood).  

In Sorrentino, the Tenth Circuit stated that it is “not prepared, based upon 

§7502’s plain language, to hold a taxpayer may never prove delivery to the IRS of 

the ‘undelivered [document]’ in the absence of a registered, certified, or electronic 

mail receipt.” Sorrentino, 383 F. 3d at 1193 (the dissenting opinion of which also 

agrees that “§7502 does not entirely supplant the common law Mailbox Rule,” Id. 

at 1197). In 2008, in circumstances similar to those in this case, the Third Circuit, 

in Philadelphia Marine Trade Association v. Commissioner, 523 F.3d 140 (3d Cir. 

2008) held that §7502 “actually excuses late receipt,” and saw “no indication that 

Congress intended to preempt the mailbox rule for taxpayers who do not seek 

§7502’s protection.” Id. at 149-150, 152.  

Thus, the Third, Eighth, Ninth, and Tenth Circuit Courts of Appeals, as well 

as at least two District Courts (see Baldwin, supra and Reading Ventures, Ltd. v. 
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U.S., 987 F. Supp. 1315 (D. Colo. 1997)), have held that absent contrary proof of a 

mailing irregularity, proof that a document was properly mailed and postmarked 

creates a rebuttable presumption that the document was timely delivered. As 

Appellee’s argument inherently concedes, §301.7502-1(e) is at variance with a 

majority of the courts. The interpretation therein therefore necessarily is 

unreasonable. 

It also is neither reasonable nor an “accommodation that Congress would 

have sanctioned” (Chevron at 844, quoting U.S. v. Shimer, 367 U.S. 374, 383 

(1961)) to interpret §7502 in such a way as to provide to indigent litigants such as 

the Waltners an impediment that does not exist for litigants with means. 

(According to the USPS Notice 123, Price List, available online at 

http://pe.usps.com/cpim/ftp/manuals/dmm300/Notice123.pdf, Certified Mail is 

almost seven times the cost of First Class Mail; Registered Mail is almost 24 times 

the cost of First Class Mail.) 

On pp. 37-38, the Response contends, when suggesting that applying the 

common law Mailbox Rule would result in inconsistent treatment, that a court 

could rely on a presumption that IRS records “are generally accurate and 

complete” and that, therefore, its attestation of having no record of receipt would 

be sufficient to rebut the presumption of delivery. Thus, the Response offers a new 

presumption to defeat the common-law presumption. In addition to the complete 
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absence of any such IRS attestation here, this contention is baseless, and the 

Response cites no support for it. As the Waltners have already shown in their 

Opening Brief, the presumption of receipt in the due course of the mails may not 

be rebutted merely by another presumption or by stating that the document is not 

found in the addressee’s files. Huizar v. Carey, 273 F. 3d 1220, fn. 3, ¶4 (9th Cir. 

2001); Jones v. U.S., 226 F.2d 24, 27 (9th Cir. 1955); Arkansas Motor Coaches v. 

C.I.R., 198 F. 2d 189, 191-192 (8th Cir. 1952). See Opening Brief, pp. 21-22. 

Therefore, it is not likely that any court would rule as arbitrarily as the Response 

suggests on p. 38. 

This Court should reject Appellee’s position, decline to give deference to 

§301.7502-1(e) for the reasons stated above, and hold that, under the Mailbox 

Rule, the Waltners’ uncontroverted evidence of timely mailing of their Notice of 

Appeal is sufficient to establish timely filing.  

B. Appellee misconstrues the Waltners’ argument concerning this 

Court’s jurisdiction to vacate the Decision of the court below for 

fraud on the court, and, in any event, waives the entire issue. 

Contrary to the contention in the Response, p. 46, the Waltners have not 

argued that allegations of fraud on the court below “allow taxpayers to 

circumvent” any jurisdictional bar created by untimely appeal. First, the Waltners’ 

appeal was not untimely, and they have proved. ER30-41. Rather, they argued that 

when, as here, the frauds committed by the government and by an officer of the 
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court corrupt the very machinery of justice, the resulting decision is void, never 

becomes final, and can be attacked at any time, even collaterally. See Billingsley v. 

Commissioner, 868 F.2d 1081, 1085 (9th Cir. 1989); Kenner v. C.I.R., 387 F.2d 

689 (7th Cir. 1968). Opening Brief, pp. 22-24. Further, no decision obtained by 

fraud on the court is in accord with due process. A judgment reached without due 

process of law is also considered to be void and subject to collateral attack. Bass v. 

Hoagland, 172 F. 2d 205, 209 (5th Cir. 1949). 

The Response goes on to state merely that “we decline to address taxpayers’ 

allegations of fraud on the court.” Resp., p. 46. Therefore, Appellents’ allegations 

of fraud on the court are uncontested, and Appellee has waived this issue. U.S. v. 

Richards, 9th Cir. Docket No. 10-56313 (March 20, 2012) (“Appellee has waived 

his claims with respect to the validity of the restitution order by failing to challenge 

the restitution order on direct appeal.”); U.S. v. Ramirez, 9th Cir. Docket No. 10-

50102 (August 25, 2011) (undeveloped argument was waived); John-Charles v. 

California, 646 F.3d 1243, n.4 (9th Cir. 2011) (same); U.S. v. Alonso, 48 F. 3d 

1536, 1544 (9th Cir. 1995) and cases cited therein. 

II. ON THE RECORD AND AS A MATTER OF LAW, THE 

WALTNERS WERE ENTITLED TO SUMMARY JUDGMENT. 

The Response at p. 53 contends that the court below applied the correct 

standard of review when it followed its own non-precedential case of Callahan v. 

Commissioner, 130 T.C. 44, 50 (2008). But the Response completely failed to 
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address the Waltners’ point that the court below ignored the administrative record 

and, instead, made a post-hoc liability determination that had no support in that 

record. Opening Brief, pp. 16-17, 32-37, 42, 48. 

A. The Waltners demonstrated that summary judgment for the 

Commissioner was inappropriate, and that, on the record, the 

Waltners were entitled to judgment as a matter of law.  

Contrary to the unsupported contention in the Response (p. 56), the Waltners 

demonstrated in the court below that the Commissioner failed to establish liability 

for any of the penalties. 

1. Each Return was internally consistent and contained income data on 

which the substantial correctness of the Waltners’ self-assessment could be judged 

and that on its face indicated that their self-assessments were substantially correct. 

But, even if they had not done so, 

2. The IRS failed to identify any position on the face of the Returns that 

the Secretary had identified as a frivolous position, and, instead, chose to show that 

the Returns disputed information returns as described in the non-frivolous 

“Argument 44.” ER224-423, 439-448. 

3. The penalties were not personally approved in writing by the 

immediate supervisors of the employees who initiated the penalties, as required by 

§6751(b). 

4. The Commissioner made no allegation, nor could he have proven, that 
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the Waltners were in the category of persons to whom Congress restricted this 

penalty by way of its 2006 amendment of §6702. See §6671(b); ER1059-1061, 

1117 (#66). 

5. The Appeals officer did not perform the required §6330(c)(1) 

verification at the hearing that “the requirements of any applicable law or 

administrative procedure had been met” for each assessment. The most common of 

these, but by no means the only one required, is the verification that a timely 

assessment had occurred and that there remained a balance due on the account. See 

Medical Practice Solutions, LLC v. CIR, T.C. Memo. 2009-214 at 15-18. 

Typically, the court below allows the Commissioner to rely on the IRS Form 4340 

for this verification. Id. But that form must be both present in the administrative 

file and dated on or prior to the date of the hearing for it to provide the required 

verification. Id. (finding the Commissioner “abused his discretion in determining 

to proceed with collection without making the requisite verification under I.R.C. 

sec. 6330(c)(1) that all legal and procedural requirements had been met.”) The 

Appeals Officer could not have verified that the requirements of “any law” and 

administrative procedures were met because: 

(a) There were no Forms 4340 in the administrative files regarding 

Steven Waltner. Id. at p. 19 (“the record does not include information from which a 

verification could be made.”) Opening Brief, pp. 50, 55. 
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(b) A Form 4340, account transcripts and the IRS TXMODA transcript 

show no tax due for 2006 as of the date of the Final Notice of Intent to Levy 

(FNIL) (the account was clearly at a $0.00 balance on 4/15/2009). ER217-221, 

241-244, 260-264, 469-473, 548-551, 586-589, 610-612, 626-635, 639. Thus, the 

Appeals Officer was not being truthful in claiming in the NOD that the §6330(c)(1) 

verification had been performed for the 2006 taxes confirming that “there was a 

balance due when the CDP notice was issued” (ER176), or Appeals abused its 

discretion by sustaining the P-W Levy and NFTL despite the lack of verification 

that the Waltners had not already paid this account in full. “[I]t is plainly the 

intention of Congress that such verification precede a collection determination in 

every case.” Medical Practice Solutions, supra, at 22, fn. 20. 

(c) The 2003 and 2004 penalties were assessed after the expiration of the 

limitations period. §6501(a). Opening Brief, pp. 53-55. 

(d) As of the date of the filing of the NFTL against him, there was no 

balance due from Steven Waltner for 2003.  ER234, 277, 452-453, 486, 511, 529, 

129-132. 

(e) There were no penalty approval forms in the Waltners’ case files for 

any of the penalties, as required by §6751(b) and by the IRS administrative 

procedures at I.R.M. §20.1.1.2.3(6) (11-25-2011).  

Even if the penalty approval forms had been in the case file where Appeals 
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could have seen them to obtain verification of legal compliance with §6751(b) 

before penalty assessment,  

(1) there were no approval forms for 2003 for either of the Waltners,  

(2) the 2004 forms were questioned as having been created after the fact 

because the IRS Disclosure office twice had confirmed that none for that year 

could be located (ER77, 81), 

(3) the approval forms for 2005 for both of the Waltners appeared to be 

forged and were not personally signed by the initiator’s supervisor,  

(4) the first of the forms for 2006 showed the same indicia of forgery,  

(5) the forms for the second penalties for 2006 were against Unspecified 

Correspondence and therefore illegal, and 

(6) the forms for 2007 are either missing, show no supervisor’s signature, 

purport to have been approved before they actually were originated, or were 

against Unspecified Correspondence. See ER45-60, 75-83, 135-143. 

Based on these multiple failures of proof, the court below should have 

determined that the requirements of the law and of administrative procedure had 

not been met, and had not been verified as required by §6330(c)(1). The Waltners 

were entitled to summary judgment, and the court below erred in granting 

judgment in favor of the Commissioner, who had failed to meet his burdens of 

proof and production under §§6703(a) and 7491(c). 
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B. The Response’s contention that the argument identified by the 

IRS as the basis for the penalties appears on the IRS’s official list 

of frivolous arguments is incorrect and is unsupported in the 

record. 

As the Waltners pointed out in their Opening Brief, the only argument that 

was identified by the IRS as the basis for the penalties was Argument 44. But that 

argument appears only on an unofficial list in the Internal Revenue Manual. And 

Argument 44 is not a frivolous position. Nowhere on the official list is there 

reference to the use of IRS Form 4852 to correct or to dispute information returns. 

Such disputes with the Secretary concerning items of income on information 

returns are entirely lawful, provided that the returns disclosing the dispute are 

executed under penalties of perjury, are internally consistent, and do not append 

protest material or Constitutional objections to the tax. §6201(d), §6702(a) and (c). 

It is these types of returns that are discussed in Rev. Rul. 2004-34, 2004-1 C.B. 

619, mentioned in the Response at p. 51. None of the three indicators listed in Rev. 

Rul. 2004-34—(i) an internally-inconsistent return reporting zero dollars of wages 

or other income, but (ii) admitting the receipt of wages or other taxable income by 

attaching information returns to the return, and (iii) appending one or more 

frivolous arguments, including that wages or income is not subject to tax—appears 

anywhere on any of the Waltners’ Returns.  Each of the Waltners’ Returns shows a 

report of wages or other income that is consistent with the attached, supporting 

substitute information return, and does not append any frivolous argument or tax 
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protest material whatsoever. Nowhere do their Returns say or imply that “wages 

are not subject to tax.” The Returns merely dispute the amount of IRC-defined 

wages that were received. Therefore, under the weight of authority, the Waltners’ 

Returns were not “zero returns.”1   

Contrary to Appellee’s mischaracterization of the law (see Response, p. 50), 

the penalty is not imposed for substantial incorrectness or for incompleteness. The 

government repeatedly attempts to broaden the meaning of §6702(a) by 

adulterating the language of Congress both in IRS notices (ER197-198, 1082-1084, 

1120-1121, 1343-1344) and in arguments before the courts, but the penalty statute 

itself is much more narrowly drawn. This Court should not condone the 

misrepresentation of statutory language. 

                                           
1 Compare, e.g. Sullivan v. U.S., 788 F.2d 813 (1st Cir. 1986) (Sullivan did not 
make use of the IRS’s Form 4852 to correct W-2s but merely attached the W-2s 
themselves and wrote “INCORRECT” upon them, leaving all the assertions 
therein, and their corresponding presumptions, unrebutted. He also reported the W-
2 income on a Schedule C and then deducted the same amount as “cost of labor.”); 
Hoffman v. U.S., 209 F. Supp. 2d 1089 (W.D.Wash. 2002) (filer claimed the 
income tax laws are “unenforceable,” attached Fifth Amendment protest); 
Loofbourrow v. Commissioner, 208 F. Supp. 2d 698 (S.D. Tex. 2002) (1040 
claimed no wages but attached a W-2 showing wages, and also had attached a 
written position that “wages did not constitute taxable income pursuant to 26 
C.F.R. §§1.861 and 1.863”); Olson v. U.S., 760 F.2d 1003, 1005 (9th Cir.1985) 
(per curiam) (unsigned 1040 listed “wages” as zero but attached W-2s showing 
wages; used Schedule C to deduct “costs of labor,” on the premise that “wages are 
not income”); and U.S. v. Smith, 618 F.2d 280, 281 (5th Cir. 1980) (forms 
contained nothing but zeros and Constitutional objections, claimed 19 exemptions). 
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Further, the Response states that the Waltners’ Returns were frivolous 

because they did not agree in every respect with the third-party reports that they 

disputed. See Response, p. 50. This is tantamount to stating that it is frivolous to 

disagree with third party information returns—which is exactly what Argument 44 

describes. But, as rephrased in the Response, the argument rests on the faulty 

premise that “numerous third party reports” were established to be correct—which, 

in this case, they were not—or that, without verification (which was never made), 

information returns could establish tax liability. Indeed, courts have held 

otherwise. Mason v. Barnhart, 406 F.3d 962, 965 (8th Cir. 2005) (“Receipt of a 

Form 1099 does not conclusively establish that the recipient has reportable 

income,” although Mason did not “dispute the amount reported”); Daines v. 

Alcatel, S.A., 105 F.Supp.2d 1153, 1155 (E.D. Wash. 2000) (“an informational 

return, filed by a third party to the relationship between the IRS and the taxpayer, 

which reports income as that third party believes it to be” per §6201(d) “is not the 

final word on what a taxpayer’s taxable income is” and “cannot and does not, on 

its own, create tax liability or establish how much income the taxpayer actually 

received.”).  The court below also finds an information return to be insufficient 

evidence of tax liability. See Estate of Gryder v. Commissioner, T.C. Memo. 1993-

141 (1993), citing Portillo v. Commissioner, 932 F.2d 1128 (5th Cir.1991). The 

court in Daines also cited Portillo v. Commissioner, 988 F.2d 27, 29 (5th Cir. 
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1993) (a Form 1099 is “insufficient to form a rational foundation for the tax 

assessment against the [taxpayers in this case].”) 

Appellee’s counsel’s conjecture and speculation about the reason for the 

imposition of penalties against the Waltners simply do not matter.  The only 

relevant facts before this Court are (i) the facts that were before the court below, 

which, in turn, were the facts before the Office of Appeals, and (ii) the reasons 

given by the IRS employees who initiated the penalties. A reviewing court must 

confine itself to the grounds upon which the record discloses that the agency’s 

action was based. SEC v. Chenery Corp., 318 U.S. 80, 87-88 (1943). “If those 

grounds are inadequate or improper, the court is powerless to affirm the 

administrative action by substituting what it considers to be a more adequate or 

proper basis.” SEC v. Chenery Corp., 332 U.S. 194, 196 (1947). Any reasons, 

arguments or positions identified by anyone after the initiation of the penalty 

assessments, as shown in the arguments codes on the TXMODA transcripts in the 

administrative record, are irrelevant to this appeal and should not be considered. 

This Court’s findings in Olson, supra, 760 F. 2d 1003, a case relied upon, 

but misrepresented, in the Response, p. 51, are entirely consistent with the 

Waltners’ point. According to the Response, Olson means that the existence, 

somewhere, of a W-2 that reported numbers that were different could cause a 

return to be frivolous. Response, p. 51. But the Response obscures the fact that the 
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filer submitted an internally inconsistent, unsigned return form that included 

improper deductions. Id. at 1004.  In Olson, the W-2 in question was attached to 

the return that claimed a different number, making it nonsensical. This Court 

therefore held, in part, that the IRS could not judge the substantial correctness of 

the return. Olson does not stand for the proposition that the dispute of a W-2 is 

irrelevant or is patently frivolous.  

The Response similarly miscites Sullivan, supra, 788 F.2d at 815 for the 

same proposition, as if the filer had disputed his W-2s.  He had not.  (“…even 

though two Forms W-2 he attached indicated that he had received [wages]…”) 

(emphasis added). Contrary to several Tax Court cases that are often cited by the 

Commissioner, returns “reflecting zero income and zero tax,” without more, are 

not frivolous. Cf. §6702(a); ER1405-1410. This Court should decline to adopt the 

same erroneous reasoning. 

Contrary to the contention in the Response, pp. 52-53, the requirements of 

§6702(a) are not satisfied by merely comparing a return to a third-party report that 

is not attached to the return, but rather is found somewhere in the files of the IRS. 

The statute allows a penalty to be imposed only if one of the officially-identified 

positions is found on the face of the Return itself. §6702(a), ER1407. The 

Commissioner may wish that it were otherwise.  He revealed as much when he 

removed from his representation, on the IRS Notice of Penalty Charge, of the 
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penalty statute 25 words of Congress and replaced them with 25 different words to 

imply that the penalty could be imposed for something left off, or found outside of, 

the returns. ER198, ER1082-1083. But the law, itself, permits no such thing. 

§6702(a). As this Court said in Bradley v. U.S., 817 F. 2d 1400, 1402-1403 (9th Cir. 

1987), “A tax provision which imposes a penalty is to be construed strictly; a 

penalty cannot be assessed unless the words of the provision plainly impose it.” 

The Response in a footnote on p. 53 describes Argument 44—which, again, 

is found only in the IRM—as one of “several different permutations of the ‘Zero 

Return’ position,” but it is not.  The actual frivolous position to which the 

Response refers is Position 1.e.—that one may elect to report zero wages when in 

fact one has received taxable income. The Waltners did not take the position that 

they had received taxable income but could elect to report otherwise. And Position 

1.e. was not the reason given by the IRS for any penalty asserted against the 

Waltners’ Returns. Unlike Position 1.e. or Rev. Rul. 2004-34, Argument 44 does 

not refer to the attachment of W-2s or other information returns that report 

numbers at variance with those reported on the return. Argument 44 merely 

describes the procedure, provided by the IRS, for disputing the contents of a W-2. 

This is not a “Zero Return position,” nor is it a position at all. Moreover, for the 

Response to argue that the IRS’s very rebuttal/dispute procedure on IRS Form 

4852 is itself frivolous is nothing less than absurd.  
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C. This Court should not be persuaded by any other of the 

Response’s misstatements of fact, miscitations of case law, or 

citations to the record that do not support Appellee’s contentions. 

On p. 5, the Response speaks, without knowledge or evidence, of the 

Waltners’ “belief” regarding the income tax generally. The Waltners will not 

dignify the ad hominem remarks and pejorative associations, or the Response’s 

reliance on the shameful screed of the court below in Waltner v. Commissioner, 

107 T.C.M. 2014, none of which is grounded in any evidence whatsoever and all 

of which is advanced purely for its prejudicial effect.  This Court should take a dim 

view of such tactics. 

On p. 7, the Response refers to notices of “a lien based on an unpaid tax 

liability for 2006.” The evidence shows that there was no unpaid tax liability as of 

the date that this 2006 Notice of Federal Tax Lien was filed. ER217-221, 241-244, 

254-259, 384, 469-473, 493-496, 548-550, 585-589, 609-612, 637-639, 643-644. 

See discussion at Opening Br., pp. 44-45. 

On p. 10, the Response tries to discredit the Waltners’ objection to the 

Declaration of Shauna Henline by stating that the Waltners had alleged “that Ms. 

Heinline [sic] lacked personal knowledge, even though the declaration revealed 

that Ms. Heinline [sic] did claim personal knowledge. (See SER 43-44; ER 88.)” 

Resp. p. 10 (emphasis added). However, Appellee’s reference to the record at 

ER88 is to the Declaration of Jill Decaria, not Henline. The Waltners were 
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correct—Ms. Henline never claimed to have personal knowledge of the documents 

she appended to her declaration or anything else.  ER653-654. Neither did Linda 

Horton. ER166-169. 

In the Response, p. 6, Appellee indicates that the Returns were not 

processed, when, in fact, the IRS did process the 2007 return (along with similar 

returns for 2008, 2009, and 2010).  ER234, 236, 424-431; 1115-1116, 1128, 1250, 

1252-1255, 1364, 1370. 

On p. 48, the Response incorrectly states that it is the petitioner’s burden to 

establish that the Appeals officer failed to comply with §6330, presumably the 

verification requirements of subsection (e)(1). The Response is incorrect. The court 

below will review Appeals’ compliance with §6330(c)(1) to determine if collection 

is appropriate, regardless of whether the petitioner had raised the issue in the CDP 

hearing, so long as he or she raised the issue in the petition, as the Waltners had 

done.  Medical Practice, supra, T.C. Memo. 2009-214 at 15. For support, the 

Response cited to this Court’s ruling in Keller v. CIR, 568 F. 3d 710, 716 (9th Cir. 

2009), which (i) was not a Tax Court challenge to a notice of determination issued 

after a CDP proceeding, (ii) was, rather, a compromise case under §7122(a), and 

(iii) does not discuss a taxpayer’s burden of proof in CDP cases on p. 716 or 

anywhere.  

Immediately after this miscitation in footnote 11, Appellee contends that the 
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Waltners “erroneously claim that the Commissioner bore the burden of proof and 

production regarding liability for penalties and appropriateness of collection,” 

citing to the Opening Brief, pp. 16, 32-33. However, the argument at pp. 32-33 

correctly describes in detail the elements of the Commissioner’s burdens of proof 

and production with respect to liability for penalties, per §6703(a) and §7491(c).  

D. Appellee concedes that at least six of the penalties against the 

Waltners were “erroneously assessed” and “were not 

appropriate,” but his claim that he “is working to abate them” is 

groundless, and is irrelevant to the fact that this Court must 

reverse the Decision of the court below as to these penalties. 

On p. 6, fn. 5, p. 49, and fn. 12, the Response contends that certain of the 

penalties no longer remain “at issue” in this appeal. Specifically, after more than 

seven (7) years of administrative wrangling and litigation in which the Waltners 

have been pressing the issue of the illegality of the penalty assessments, including 

the ones against Unspecified Correspondence (see Opening Brief, pp. 25-26, 33, 

42-43, 45-47, 52), the Commissioner finally concedes that such penalties were 

“inappropriate” and “erroneously assessed.” The Response concedes that there 

were three penalties against each petitioner. But 11-R for 2006 and 17-R for 2007 

also constituted Unspecified Correspondence, bringing the total to five for each of 

the Waltners: 10-R and 11-R for 2006 and 15-R, 16-R, and 17-R for 2007. ER733, 

745, 778, 828, and 839. The court below completely ignored the evidence and the 

law when it determined that the Waltners were liable for these penalties and upheld 
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the liens reflecting these penalties.  See Byk v. Commissioner, 2010 TC Summary 

Opinion 137, 9-10 (2010) (“if assessment was invalid, the determination to proceed 

with the lien was error as a matter of law”) citing Hoyle v. Commissioner, 131 T.C. 

197, 199 (2008).  Nevertheless, Appellee urges this Court to affirm the Decision to 

uphold collection for these penalties. This Court must not do so. The Waltners 

were entitled to summary judgment 

This Court must reverse the Decision of the court below because the 

Waltners were not liable for, nor is the IRS permitted to collect, invalid 

assessments. The court below, upon the Waltners’ motion, also should have 

sanctioned the Commissioner and his counsel for persisting in the now-admitted 

frivolous position that these penalties were lawfully assessed. Doc. 148, pp. 19-20, 

ER4. This Court should order restitution for any amounts unlawfully collected.  

Appellee’s contention in footnote 12 that he is “working to abate” these 

invalid assessments is unsupported and implausible, given the new evidence that 

the Commissioner and his counsel obtained more penalty assessments against the 

Waltners on January 8, 2018 for these same tax years. See DktEntry 41.  

E. Appellee’s argument that no statute of limitations on assessment 

applies to §6702(a) assessments is not only wrong and baseless, 

but also is frivolous. 

The Commissioner contends on p. 55 of the Response that §6501(a) does not 

apply to the assessment of frivolous return penalties but that, if it did, it would 
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begin to run upon the filing of the Waltners’ amended returns, and not upon the 

filing of their original returns. This contention is incorrect and wholly unsupported 

in law.  

Section 6501(a) provides that the 3-year limitations period begins to run 

with the filing of “the return required to be filed by the taxpayer.” There is no 

requirement to file an amended return. Badaracco v. Commissioner, 464 U.S. 386, 

393 (1984); Hillsboro National Bank v. Commissioner, 460 U.S. 370, 378-380, n. 

10 (1983). Courts that have analyzed other 3-year limitations statutes with 

language that is similar to that of §6501(a), as well as earlier versions of §6501(a), 

have found that the limitations period begins to run from the filing of the original 

return, and that the filing of an amended return (with an exception, which does not 

apply here, for when an additional amount of tax is shown on the amended return) 

does not toll the limitations period on assessment. Florsheim Brothers Drygoods 

Co. v. U.S., 280 U.S. 453, 462 and n. 6 (1930) (“the filing of an amended return 

does not toll the [limitations] period”); Zellerbach Paper Co. v. Helvering, 293 

U.S. 172, 180 (1934) (“an amendment or supplement to a return already upon the 

files, and being effective by relation does not toll a limitation which has once 

begun to run”). The Florsheim Court cited to prior Board of Tax Appeals (B.T.A.) 

cases that held that the filing of an amended return does not start or toll the period 

of limitations. See, e.g., Appeal of the Nat’l Refining Co. of Ohio, 1 B.T.A. 236, 
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240 (1924) (rejecting contention that filing an amended return tolls the statute of 

limitations, unless additional taxes are disclosed therein). Likewise, the Third 

Circuit Court of Appeals has held that “the statute of limitations begins to run from 

the date the original return was filed, and the filing of the amended return does not 

operate to extend the statute.” Kaltreider Construction Co. v. U.S., 303 F.2d 366, 

368 (3d Cir.), cert. denied, 371 U.S. 877 (1962) (quoting 10 Mertens, Federal 

Income Taxation section 57.15). 

The Commissioner understands this law and instructs his employees 

accordingly in the IRM at §25.6.1.9.4.2 (05-11-2016). His contention in the 

Response that the limitations period runs from the filing of amended returns is 

without merit and should be rejected. Likewise, the error of the court below in 

calculating the statute expiration date for 2003 and 2004 from the filing of the 

amended returns (ER21) must be reversed for per se abuse of discretion. Cooter & 

Gell v. Hartmarx Corp., 496 U.S. 384, 405 (1990) (“A district court would 

necessarily abuse its discretion if it based its ruling on an erroneous view of the 

law….”); Knight v. Kenai Peninsula Borough Sch. Dist., 131 F.3d 807, 811-812 

(9th Cir. 1997) (finding that an error of law is a per se abuse of discretion). 

Also, there is no exception to the statute of limitations written into the 

penalty statute itself. If Congress intended to suspend the statute of limitations for 

penalty assessments, it specifically would have so provided, as it did in the 
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circumstance where the Secretary executes returns under §6020(b). §6501(b)(3). 

Congress did not do so.  Penalties are to be assessed and collected “in the same 

manner as taxes.” 26 U.S.C. §6671(a). Tax provisions which impose penalties are 

to be construed strictly, Bradley, supra, 817 F.2d at 1402-1403, so it is not 

permissible to impute to a statute an exception that is not written therein. For all of 

these reasons, the reasoning in the Response on this issue, with citation only to 

non-precedential Tax Court cases, should be ignored in deference to higher 

precedential authority.  

The Commissioner has provided no explanation of why, if the amended 

returns for 2003 and 2004 were patently frivolous on their face, the IRS needed 

more than a year to assess §6702(a) penalties. ER1103-1104, 1131-1134, 1358, 

1142, 1152. The 2003 and 2004 penalties were time-barred by §6501(a). In 

nevertheless finding the Waltners liable for them and sustaining their collection, 

the court below abused its discretion and ignored the law. 

III. THE COMMISSIONER COULD NOT “MOOT” THIS CASE OR 

THE WALTNERS’ LIABILITY AND COLLECTION ISSUES BY 

TAKING THE WALTNERS’ OVERPAYMENTS IN COLLECTION 

OF THESE PENALTIES. 

Appellee’s “mootness” argument, beginning on p. 57 of the Response, is 

utterly without merit and should be rejected out of hand. This Court has held: 

“A case becomes moot only when it is impossible for a court to grant any 
effectual relief whatever to the prevailing party.” Knox v. Serv. Employees 

Int’l Union, 132 S. Ct. 2277, 2287 (2012) (internal quotation marks 
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omitted). A case is not moot “as long as the parties have a concrete interest, 
however small, in the outcome of the litigation[.]” Id. (internal quotation 
marks and alteration omitted). 

U.S. v. Golden Valley Electric Association, 689 F.3d 1108, 1112 (9th Cir. 2012). 

The Waltners’ concrete interest in this litigation has not changed. They are entitled 

to a reversal of the Tax Court determination that they are liable for each and every 

one of the civil penalties for 2003-2007, and to a reversal of the Decision to uphold 

both the NFTLs against the Waltners and the proposed levy against Mrs. Waltner. 

And this Court is able to grant the relief that the Waltners seek, i.e., to order 

Appellee to give back everything that it took from them in 

payment/collection/offset/taking of those unlawful penalties, with interest. Further, 

it is not “moot” that the court below erroneously sustained a collection action for 

2006 taxes when there was, verifiably, no “tax due” at the time that the NFTL was 

filed; that error is grounds for reversal for abuse of discretion. During the pendency 

of the Waltners’ collection “due process” cases, the Waltners’ later tax refunds 

were taken to “offset” the 2003 and 2004 penalties. But the court below did not 

“moot” this issue; instead, it decided the issue against the Waltners and sustained 

collection based on a bogus determination of liability. That determination and the 

Decision based on it now must be reversed. Appellee’s grabbing of money to pay 

the penalties, before the court could rule on whether the Waltners even were liable 

for them, did not render the issue moot.  
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If the Response correctly interprets Treas. Reg. §301.6330-1(g)(A-G3) to 

allow offset against merely asserted, hotly-contested, and currently-litigated 

penalty assessments, then the Waltners challenge the Constitutionality of that 

regulation. See Response, pp. 58-59, fn. 15. This Court should hold that any 

regulation that allows the taking of tax refunds to pay down liabilities that, after 

legal challenge, have not been established by a final decision of a court deprives 

filers of their property without due process of law. U.S. Const., Amendment V. 

Treasury had no authority to promulgate a regulation that allows for 

something other than what Congress authorized in the law. Section 6402(a) does 

not authorize overpayments to be “set off” against (i) disputed amounts of tax, (ii) 

mere assertions of civil penalties, and (iii) unestablished liabilities. See ER73-74, 

896, Opening Brief, p. 45, fn. 10.   

Section 6402(a) allows offset only “against any liability in respect of an 

internal revenue tax.” Per 26 CFR §301.6402-1, an overpayment may first be 

credited to any “outstanding liability for any tax (or…assessable penalty) owed by 

the person….” (emphasis added).  The “application of an overpayment” is only an 

“offset” when it is applied against enforceable liabilities.  See Boyd v. CIR, 451 

F.3d 8 (1st Cir. 2006) (“The government traditionally has been thought to have a 

common law right, as a creditor, to ‘offset,’ or ‘set off,’ funds owed to a taxpayer 

and thus held by the government—without prior notice—‘to reduce the taxpayer's 
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outstanding tax liability.’”) (emphasis added). Boyd, cited in the Response, p. 59, 

fn. 15, involved such an offset against a legally-established liability (“Boyd entered 

into an agreement with the United States to pay off delinquent employment 

taxes...”) Id. That case does not support the Commissioner’s contention that the 

taking of the Waltners’ overpayments constituted such a permissible offset. 

Congress could not possibly have intended suspension of the statute of limitations 

on collection (§6502) concurrent with the continued collection of asserted, but as-

yet unproven, liabilities. 

The liability findings and Decision of the court below should be 

REVERSED. 

Respectfully submitted this 19th day of February, 2018. 

 
s/Donald W. Wallis     

DONALD W. WALLIS, ESQUIRE 
Upchurch, Bailey & Upchurch, P.A. 
Counsel for Appellants 
780 North Ponce de Leon Blvd. 
St. Augustine, FL 32084 
Telephone: (904) 829-9066 

  Case: 16-72754, 02/19/2018, ID: 10768602, DktEntry: 46, Page 36 of 38



37 

CERTIFICATE OF COMPLIANCE WITH RULE 32(a) 

This brief complies with the type-volume limitation of FRAP 32(a)(7)(B) 

because it contains 6.990 words, excluding the parts of the brief exempted by 

FRAP 32(a)(7)(B)(iii).  This brief complies with the typeface requirements of 

FRAP 32(a)(5) and the type style requirements of FRAP 32(a)(6) because this brief 

has been prepared in a proportionally spaced typeface using Microsoft® Office 

Word 2010 in 14-point Times New Roman font. 

Dated:  February 19, 2018.   
 
      /s/ Donald W. Wallis    

      Donald W. Walllis  
 
 

  Case: 16-72754, 02/19/2018, ID: 10768602, DktEntry: 46, Page 37 of 38



  Case: 16-72754, 02/19/2018, ID: 10768602, DktEntry: 46, Page 38 of 38


