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PETITIONER’S MOTION TO VACATE ORDER OF DISMISSAL FOR 

LACK OF JURISDICTION 
 
 

COMES NOW the petitioner, by her counsel, T. Keith Fogg and Carlton M. 

Smith, Esqs., and moves this Court, pursuant to Rule 162
1
 to vacate the order of 

dismissal for lack of jurisdiction entered in this case on August 8, 2019. 

IN SUPPORT of this motion, petitioner shows as follows: 

1. Since Rule 162 does not provide a standard for evaluation of a motion 

to vacate, this Court has looked to the Federal Rules of Civil Procedure for a 

suitable standard.  Rule 1(b).  After looking at those rules, the Court has held that it 

may grant a motion to vacate upon a showing of newly-discovered evidence, 

                                                      
1
 Unless otherwise indicated, all references to Rules are to the Tax Court Rules of 

Practice and Procedure, and all section references are to the Internal Revenue 

Code.  All references to regulations are to Treasury regulations. 
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mistake, or extraordinary circumstances. See Fed. R. Civ. P. 60(b)(1), (2), (6); 

Langille v. Commissioner, T.C. Memo. 2010-49, aff’d, 447 Fed. Appx. 130, 135 

(11th Cir. 2011); Vaughn v. Commissioner, 87 T.C. 164, 166-167 (1986). 

2. In this case, the Court has committed a major mistake.  The mistake 

was in dismissing a case for lack of jurisdiction, where the Court, in fact, has 

jurisdiction.  As the D.C. Circuit said of its own jurisdiction and venue:  

Congress determines the jurisdiction and venue of this court and we have no 

authority to declare otherwise. Cf. Cohens v. Virginia, 19 U.S. 264, 404 

(1821) ("We have no more right to decline the exercise of jurisdiction which 

is given, than to usurp that which is not given."); Union Pac. R.R. Co. v. 

Bhd. Of Locomotive Eng’rs., 558  U.S. 67, 71 (2009) (holding that "there is 

surely a starting presumption that when jurisdiction is conferred, a court may 

not decline to exercise it"). 

 

Byers v. Commissioner, 740 F.3d 668, 676 (D.C. Cir. 2014).   

3. Further, in its order of dismissal herein, this Court failed to consider 

the impact of a highly-relevant recent opinion of the D.C. Circuit, Myers v. 

Commissioner, 928 F.3d 1025 (D.C. Cir. 2019), in which an appellate court held, 

for the first time, that under recent Supreme Court case law, at least one petition 

filing deadline in the Tax Court is not jurisdictional and is subject to equitable 

tolling – i.e., the 30-day deadline at section 7623(b)(4) in which to file a 

whistleblower award appeal petition.  In light of this Court’s reversal in Myers, this 

Court should reconsider its long-standing holdings that the section 6213(a) filing 

deadline is jurisdictional and not subject to equitable tolling. 
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4. As to the timeliness of raising this jurisdictional issue in a motion to 

vacate, petitioner notes that this Court has often observed that jurisdictional issues 

may and must be raised at any time. See, e.g., Normac, Inc. v. Commissioner, 90 

T.C. 142, 146-147 (1988); Kahle v. Commissioner, 88 T.C. 1063, 1063 n.3 (1987) 

(and cases cited therein).  Further, what petitioner proposes here is not unheard of 

in this Court.  For example, in Nauflett v. Commissioner, order in Docket No. 

24427-15, dated May, 25, 2017, “in the interest of a fully developed record”, this 

Court readdressed its prior grant of a motion to dismiss a case for lack of 

jurisdiction, when, after the dismissal, the taxpayer timely moved to vacate the 

dismissal order, arguing, for the first time, that the filing deadline at section 

6015(e)(1)(A) is not jurisdictional and is subject to equitable tolling under recent 

Supreme Court case law.  (The Court reaffirmed its view in its order on the motion 

to vacate and was in turn affirmed by the court of appeal on this jurisdictional issue 

at 892 F.3d 649 (4
th
 Cir. 2018).)   

5. If this Court does not grant this motion, petitioner intends to appeal to 

the Second Circuit Court of Appeals, and it would be helpful to the Second Circuit 

to have in the record of this case the views of the Tax Court on why the section 

6213(a) filing deadline is still jurisdictional after recent Supreme Court case law.  

With the exception of a stare decisis discussion of the section 6213(a) deadline in 

Guralnik v. Commissioner, 146 T.C. 230 (2016) – a case involving this Court’s 
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Collection Due Process, not its deficiency, jurisdiction – this Court has never, in 

any published opinion, directly addressed why, if at all, the section 6213(a) filing 

deadline is still jurisdictional in light of recent Supreme Court case law.  The 

holdings and discussion in Guralnik will be criticized and distinguished in detail 

below.  Further, only one appellate court has considered the interplay of the filing 

deadline in section 6213(a) with the Supreme Court’s new rules on jurisdiction, 

Tilden v. Commissioner, 846 F.3d 882 (7
th
 Cir. 2017), and, as will be detailed 

below, that court’s opinion holding the filing deadline still jurisdictional does not 

withstand critical examination, which will be given below. 

6. In her response to the motion to dismiss this case, the petitioner 

pointed to equitable facts that, if proved, would likely result in a court equitably 

tolling the filing deadline, if such filing deadline were not jurisdictional and were 

subject to equitable tolling.  In affidavits supporting this motion by Scott Luka and 

Carlton M. Smith, additional facts are given that should support a holding that 

equitable tolling should apply in this case. 

7. In its order of dismissal in this case, this Court stated (at pp. 1-2): 

[T]he record reflects the petition in this case was not filed timely as to the 

October 9, 2018, deficiency notice issued to petitioner for 2016 upon which 

this case is based. The Court has no authority to extend the statutory period 

for filing a timely petition. Axe v. Commissioner, 58 T.C. 256, 259 (1972). 

Accordingly, we are obliged to dismiss this case for lack of jurisdiction. 

I.R.C. secs. 6213(a), 7502(a)(2)(B); Brown v. Commissioner, 78 T.C. 215, 

220 (1982); Rules 13(c), 10(e), Tax Court Rules of Practice and Procedure. 
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It was error of this Court to hold that the time period in which to file a deficiency 

petition under section 6213(a) is jurisdictional and not subject to equitable tolling.  

The cases on which the Court relied in its order to so hold are no longer reflective 

of current Supreme Court treatment of filing deadlines as almost never being 

jurisdictional. 

 The Section 6213(a) Filing Deadline is Not Jurisdictional. 

8. In 2004, the Supreme Court began narrowing its definition of what is 

“jurisdictional” to usually include only statutory prescriptions delineating the 

classes of cases (subject-matter jurisdiction) and the persons (personal jurisdiction) 

falling within a court's adjudicatory authority.  Kontrick v. Ryan, 540 U.S. 443, 

454-455 (2004).  In a series of opinions issued between 2004 and 2016 – Kontrick; 

Bowles v. Russell, 551 U.S. 205 (2007); John R. Sand & Gravel Co. v. United 

States, 552 U.S. 130 (2008); Henderson v. Shinseki, 562 U.S. 428 (2011); Sebelius 

v. Auburn Regional Medical Center, 568 U.S. 145 (2013); United States v. Wong, 

135 S. Ct. 1625, 1632 (2015); and Musacchio v. United States, 136 S. Ct. 709 

(2016) – the Supreme Court has made clear its current position:  that statutory time 

deadlines in which to file in court are only rarely jurisdictional.  There are only two 

exceptions to this rule:  a “clear statement” exception and a stare decisis exception.  

As will be shown below, neither of those exceptions applies to make the section 

6213(a) filing deadline jurisdictional. 
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The Clear Statement Exception Does Not Apply. 

9. In Arbuagh v. Y & H Corp., 546 U.S. 500 (2006) – a case involving 

the employee numerousity requirement to recover under Title VII, not a filing 

deadline – the Supreme Court articulated what is today known as the “clear 

statement” exception:  “If the Legislature clearly states that a threshold limitation 

on a statute's scope shall count as jurisdictional, then courts and litigants will be 

duly instructed and will not be left to wrestle with the issue.” Id. at 515-516 

(footnote and citation omitted).  But, specifically as applying to statutory filing 

deadlines, the Court later said that “Congress must do something special, beyond 

setting an exception-free deadline, to tag a statute of limitations as jurisdictional 

and so prohibit a court from tolling it.”  Wong, 135 S. Ct. at 1632.  And, in Wong, 

the Court also wrote:   

This Court has often explained that Congress’s separation of a filing 

deadline from a jurisdictional grant indicates that the time bar is not 

jurisdictional.  See Henderson, 562 U.S., at 439-440; Reed Elsevier, Inc. v. 

Muchnick, 559 U.S. 154, 164-165 [(2010)]; Arbaugh, 546 U.S., at 515; 

Zipes [v. T.W.A.], 455 U.S. [385], at 393-394 [(1982)].   

 

Id. at 1633.  In an earlier opinion involving a claims processing rule contained in 

28 U.S.C. § 2253(c)(3), the Court stated:   

The converse, however, is not necessarily true:  Mere proximity will not turn 

a rule that speaks in nonjurisdictional terms into a jurisdictional hurdle.  In 

fact, § 2253(c)(3) 's proximity to §§ 2253(a), (b), and (c)(1) [which speak in 

jurisdictional terms] highlights the absence of clear jurisdictional terms in § 

2253(c)(3).   
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Gonzalez v. Thaler, 565 U.S. 134, 146-147 (2012). 

10. Three Supreme Court opinions issued after Kontrick have held 

statutory filing deadlines nonjurisdictional because (1) there were no clear 

statements otherwise from Congress within those statutes and (2) actual 

jurisdictional grants were located far away from the stated filing deadlines in the 

United States Code.  Musacchio, supra; Wong, supra; Henderson, supra.  The 

Supreme Court has also held a filing deadline not jurisdictional, even where the 

jurisdictional grant was in the same sentence containing that filing deadline.  

Auburn Regional Med. Cnter, supra.  

11. The Supreme Court has never yet held, following Kontrick, that 

Congress clearly stated an intent that any claims processing rule is jurisdictional, 

let alone a filing deadline.  This makes it especially difficult for lower courts to 

hold filing deadlines jurisdictional under the clear statement rule, since there are no 

such examples provided by the Supreme Court to consider at this time.  

12. The 90-day period in section 6213(a) is most certainly not a 

jurisdictional requirement of a deficiency suit under the clear statement excpetion.  

The jurisdictional grant for Tax Court deficiency suits is elsewhere, in section 

6214(a), which provides, in part, that “the Tax Court shall have jurisdiction to 

redetermine the correct amount of the deficiency”.   Dees v. Commissioner, 148 

T.C. 1, slip op. at *18 (2017) (Ashford, J., concurring in the result only) (“Section 
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6214(a) establishes our deficiency jurisdiction”.); Moyer v. Commissioner, T.C. 

Memo. 2016-236 at *1 (“Moyer timely filed a petition under section 6213(a) for 

redetermination of the deficiency and the penalties.  We have jurisdiction under 

section 6214(a).”).   

13. Section 6213(a)’s first sentence (which contains the filing deadline) 

does not even contain the word “jurisdiction”.  Section 6213(a)’s first sentence 

derives from sections 274(a) (for income tax) and 308(a) (for estate tax) of the 

Revenue Act of 1924, ch. 234 – i.e., from an act enacted two years before the 

predecessor of section 6214(a) was enacted.  Section 6214(a) derives from 

language originally appearing in sections 274(e) (for income tax) and 308(e) (for 

estate tax) of the Revenue Act of 1926, ch. 27.  Section 6213(a)’s second and third 

sentences (except for authorizing the Tax Court to have injunctive power) derive 

from the Revenue Act of 1926, sections 274(a) (for income tax) and 308(a) (for 

estate tax) – i.e., like the predecessor of section 6214(a), they were added two 

years after the first sentence of the predecessor of the first sentence of what is now 

section 6213(a).   

14. These additions in the 1926 Act were done at a time when Congress 

was concerned with making the Board of Tax Appeals more court-like, with new 

direct appeal therefrom to the Circuit Courts of Appeal.  “Although Congress was 

unwilling to transform the Board into a court, an effort was made in the 1926 Act 
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to accord the Board more judicial attributes.”  H. Dubroff & B. Hellwig, “The 

United States Tax Court:  An Historical Analysis” (2d Ed. 2014) at 122.  No doubt, 

this explains why a separate provision giving the Board “jurisdiction” was first 

added to the law in 1926.  The injunctive remedy adopted as what are now the 

second and third sentences of section 6213(a) was added because one district court 

had held that there was no injunctive remedy under the 1924 Act if the IRS 

prematurely assessed a deficiency while the Board was considering the case.  Id. at 

136 n.109. 

15. This is a simple case, like Gonzalez, where, although the filing 

deadline is near the jurisdictional grant, the jurisdictional grant is placed elsewhere, 

and the filing deadline sentence does not speak in jurisdictional terms.  

Accordingly, that deadline is not jurisdictional. 

16. Five recent opinions of courts of appeals that have held deadlines to 

file certain Tax Court non-deficiency petitions jurisdictional under recent Supreme 

Court case law are either easily distinguishable on the text of the statutes or were 

demonstrably decided with erroneous reasoning. 

17. In the first case, A.I.M. Controls, L.L.C. v. Commissioner, 672 F.3d 

390 (5
th

 Cir. 2012), the Fifth Circuit held that, in light of recent Supreme Court 

case law on jurisdiction issued up through Henderson,  the time for a “notice 

partner” to file a Tax Court petition is jurisdictional and not subject to equitable 
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tolling.  While the result in A.I.M. Controls makes perfect sense in order to achieve 

necessary finality (since the effects on other partners who had already been 

assessed tax based on partnership audit adjustments would be hard to undo in the 

event of a long-delayed Tax Court filing by a notice partner), the reasoning of the 

court’s opinion deserves substantial criticism.  For one thing, the court admitted 

that in was only implicit that the filing deadline in that Code section was tied to the 

Tax Court’s jurisdiction.  It was wrong for the court to rely on the clear statement 

exception based only on an implicit statement.  Further, the provision allowing 

notice partners to file in the Tax Court also allows them, in the alternative, to bring 

suit in the district court.  Based on a misreading of John R. Sand and Bowles, the 

Fifth Circuit assumed that all filing deadlines in Article III courts are jurisdictional.  

Later Supreme Court opinions in Wong and Musacchio have subsequently made 

clear that, ordinarily (absent the stare decisis exception discussed in the next 

section), filing periods in Article III courts are not jurisdictional, either.  The A.I.M 

Controls opinion simply does not withstand scrutiny. 

18. Rubel v. Commissioner, 856 F.3d 301 (3d Cir. 2017), Matuszak v. 

Commissioner, 862 F.3d 192 (2d Cir. 2017), and Nauflett v. Commissioner, 892 

F.3d 649 (4
th

 Cir. 2018), concerned the 90-day deadline in which to file an 

“innocent spouse” petition under section 6015(e)(1)(A).  Section 6015 was added 

to the Internal Revenue Code in 1998.  Unlike the much older provision at section 
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6213(a) (where the filing deadline is in a sentence that does not contain the word 

“jurisdiction”), the sentence in section 6015(e)(1)(A) that contains the 90-day 

filing deadline also contains the jurisdictional grant.   

19. In the three appellate cases involving section 6015(e)(1)(A), the courts 

relied on the clear statement exception to find the innocent spouse filing deadline 

jurisdictional.  See, e.g., Matuszak at 196 (“Not only did Congress place the grant 

of jurisdiction and the time limitation in the same sentence and subsection, it 

expressly conditioned the Tax Court’s jurisdiction on the timely filing of a petition: 

‘the Tax Court shall have jurisdiction . . . if [the] petition is filed” within the 

specified period.’”) (citation and footnote omitted; emphasis in original).  The 

courts in Rubel and Matuszak rejected the taxpayers’ argument that the wording of 

the 90-day filing deadline was not materially different from the wording of the 

sentence in Auburn that gave Medicare reimbursement boards the right to hear 

cases and that conditioned the grant with a final phrase saying “if” the appeal was 

brought in certain time periods.  In Auburn, the Court did not dispute that part of 

the sentence was jurisdictional, but still held that the filing deadline within the 

sentence was not.  Rubel and Matuszak distinguished Auburn’s statutory sentence 

from the one in section 6015(e)(1)(A) because the innocent spouse sentence, unlike 

the Medicare sentence, contains the words “shall have jurisdiction”.     
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20. All three appellate opinions also focused on an injunctive power in 

section 6015(e)(1)(B)(ii) given to the Tax Court to enforce a prohibition on 

collection while an innocent spouse election or request was pending before the IRS 

or the courts.  The provision states that “the Tax Court shall have no [injunctive] 

jurisdiction . . . unless a timely petition has been filed under subparagraph A”.  

“Read alongside § 6015(e)(1)(B), the ninety‐day deadline in § 6015(e)(1)(A) 

represents ‘[t]he most obvious example’ of a jurisdictional rule, because Congress 

clearly and repeatedly expressed that it imposes a jurisdictional limit on the Tax 

Court’s authority.”  Matuszak at 197 (citation omitted).  Even if these courts are 

correct as to the effect of the injunctive provision on the main filing deadline (a 

point the petitioner herein does not concede), the injunctive provision in those 

cases was enacted simultaneously with the sentence providing the filing deadline.  

However, by contrast, the similar injunctive jurisdiction language in the third and 

fourth sentence in section 6213(a) authorizing the Tax Court to enjoin premature 

assessment and collection of deficiencies was only enacted in 1988 by Pub. L. 100-

647, section 6243(a) – over 60 years after the predecessors of sections 6213(a)’s 

first sentence and 6214(a) appeared.  A subsequent Congress’ amendment adding 

ancillary injunctive jurisdiction to the Tax Court cannot possibly generate a clear 

statement that an unamended filing deadline from over 60 years earlier is intended 

to be jurisdictional.  
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21. Last year, in Duggan v. Commissioner, 879 F.3d 1029 (9
th
 Cir. 2018), 

the Ninth Circuit held that the Collection Due Process petition filing deadline in 

section 6330(d)(1) (also enacted, like section 6015(e)(1)(A), in 1998) is 

jurisdictional under the clear statement exception because the filing deadline is in 

the same sentence as the jurisdictional grant to the Tax Court (again, unlike section 

6213(a)).  (The court wrote that “the filing deadline is given in the same breath as 

the grant of jurisdiction”.  Id. at 1034.)  Notably, though, despite the government’s 

argument in Duggan that a similar Tax Court injunctive power provisions at 

section 6330(e)(1) contained the words “a timely appeal has been filed”, the Ninth 

Circuit refused to refer to the injunctive power provisions in its opinion – casting 

doubt on whether any court (when interpreting whether a filing deadline under the 

principal jurisdiction is jurisdictional) should rely on the ancillary injunctive power 

provisions that attach to some (but not all) of the Tax Court’s jurisdictions. 

22. Guralnik involved this same Collection Due Process filing deadline, 

and this Court therein held – similarly to the Ninth Circuit in Duggan – that the 

filing deadline is jurisdictional because the jurisdictional grant is, unlike the 

statutes involved in most Supreme Court cases, located in the same sentence as the 

filing deadline.  This Court in Guralnik, also similarly to the Ninth Circuit in 

Duggan, did not rely at all in reaching its holding on the wording of the injunctive 

jurisdiction given to the Tax Court in section 6330(e)(1). 
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23. Shortly after the opinion in Duggan, the Fourth Circuit, in 

Cunningham v. Commissioner, 716 Fed. Appx. 182 (4
th
 Cir. 2018), declined to rule 

on the issues of whether the Collection Due Process filing deadline is jurisdictional 

or subject to equitable tolling under current Supreme Court case law – holding that 

the facts in the case would not justify tolling in any event.  The reluctance of the 

Fourth Circuit to decide these questions under a statute that is arguably more 

jurisdictional in tone than section 6213(a)’s first sentence speaks to the difficulty in 

finding the clear statement exception applicable to Tax Court filing deadlines. 

24. In contrast to the five court of appeals opinions holding non-

deficiency Tax Court filing deadlines jurisdictional under recent Supreme Court 

case law on jurisdiction, there is now a court of appeals opinion holding a different 

non-deficiency Tax Court filing deadline nonjurisdictional and subject to equitable 

tolling under such case law.  Those were the rulings in Myers v.  Commissioner, 

928 F.3d 1025, 1033-1037 (D.C. Cir. 2019).  Myers addressed the 30-day deadline 

in section 7623(b)(4) to file an appeal to the Tax Court of an IRS determination to 

reduce or not make a whistleblower award.  Myers reversed the Tax Court’s 

holdings, at 148 T.C. 438, 442, 445 (2017), that the whistleblower award petition 

deadline is jurisdictional and not subject to equitable tolling.  Because only the 

D.C. Circuit may (absent stipulation of the parties otherwise) review Tax Court 

whistleblower rulings under section 7482(b)(1) (flush language), the D.C. Circuit’s 
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holdings in Myers control in this Court country-wide on those issues under Golsen 

v. Commissioner, 54 T.C. 742, 756-758, aff’d on other issues, 445 F.2d 985 (10
th

 

Cir. 1971).   

25. Section 7623(b)(4) was enacted in 2006 and was copied almost 

verbatim from the version of section 6330(d)(1) in effect at that time – i.e., the 

version construed by this Court in Guralnik and the Ninth Circuit in Duggan.  

Thus, both sections contain a 30-day period in which to file in the Tax Court after 

an IRS determination, and both include at the end of each sentence a parenthetical 

stating:  “(and the Tax Court shall have jurisdiction with respect to such matter)”.  

The D.C. Circuit in Myers held that, despite the filing deadline and jurisdictional 

grant being in the same sentence, Congress had not made a clear statement that the 

filing deadline was jurisdictional by using the phrase “such matter”.  The court 

held that “such matter” naturally refers to the subject matter of the suit (a 

whistleblower award determination), but not clearly also to the filing deadline for 

that suit.  In taking this position, the D.C. Circuit recognized that it was coming to 

a ruling that was (perhaps being overly polite) “in tension with” the rulings on 

section 6330(d)(1) in Duggan and Guralnik; 928 F.3d at 1036; but the D.C. Circuit 

would not rule otherwise just to create harmony among the courts. 

26. In light of Myers, which found a Tax Court filing deadline 

nonjurisdictional that is much more arguably jurisdictional than the filing deadline 
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in section 6213(a)’s first sentence, this Court should reconsider all precedent 

holding that the deficiency filing deadline is jurisdictional and not subject to 

equitable tolling. 

27. Having discussed already in this motion seven appellate opinions on 

the interaction of recent Supreme Court jurisdictional rulings on four Tax Court 

filing deadlines that were not for its deficiency jurisdiction, petitioner here 

discusses the most on point opinion for this Court to consider on the intersection 

between the Supreme Court’s new jurisdictional law and the section 6213(a) filing 

deadline, Tilden v. Commissioner, 846 F.3d 882 (7
th
 Cir. 2017).

2
   

28. Tilden is an odd case.  The parties were initially in disagreement over 

whether a deficiency petition had been timely filed under the rules of section 7502.  

By the time this Court wrote its opinion at T.C. Memo. 2015-188, the parties 

agreed that the petition was timely filed.  However, this Court disagreed and 

dismissed the petition for lack of jurisdiction as untimely.  In the Seventh Circuit, 

both parties again argued that the filing was timely.  This led the judges at oral 

                                                      
2
 The petitioner also notes that there are two companion cases pending in the Ninth 

Circuit that are appeals from Tax Court dismissals of deficiency petitions for lack 

of jurisdiction for being late filed and in which the parties are contesting, among 

other issues, whether the section 6213(a) filing deadline is jurisdictional or subject 

to equitable tolling, Organic Cannabis Foundation v. Commissioner, Ninth Circuit 

Docket No. 17-72874, and Northern California Small Business Assistants, Inc. v. 

Commissioner, Ninth Circuit Docket No. 17-72877.  The cases are set for oral 

argument in San Francisco on October 22, 2019.  However, because of the other 

issue presented in the cases, the Ninth Circuit may never reach the jurisdiction and 

equitable tolling issues. 
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argument, sua sponte, to wonder whether they had to decide the section 7502 issue, 

since, if the filing deadline at section 6213(a) was not jurisdictional, the 

government was waiving any untimeliness argument, which was the government’s 

prerogative.  The judges asked the attorneys for each side whether the filing 

deadline in section 6213(a) is jurisdictional under recent Supreme Court case law, 

but the attorneys did not know about such case law.  Then, two of the judges gave 

their tentative views that the section 6213(a) filing deadline appeared not to be 

jurisdictional.  See Marie Sapirie, “News Analysis:  Will the Seventh Circuit 

Unsettle Tax Court Timing Rules?”, Tax Notes Today (Oct. 24, 2016), 2016 TNT 

205-3 (“‘This appears to be a timing rule, but timing rules aren't jurisdictional,’ 

[Judge] Easterbrook said.  [Chief Judge] Wood observed that for at least the last 

decade, the Supreme Court has been telling courts not to ‘put everything in the 

jurisdictional box’ because many rules that may have previously been carelessly 

referred to as jurisdictional are really claims processing rules. ‘If it's a claims 

processing rule, it's just a fact. You can concede it. The world doesn't come to an 

end, and the case goes on,’ Wood said.”).  After the oral argument, the parties in 

Tilden submitted supplementary briefs on the issue of whether the section 6213(a) 

filing deadline is jurisdictional under current Supreme Court case law.  The judges 

then changed their minds and, in their opinion, held the filing deadline 

jurisdictional and then proceeded to decide the section 7502 issue. 
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29. Here is a summary and criticism of the portion of the opinion in 

Tilden that holds the section 6213(a) filing deadline jurisdictional: 

30. Initially, in its opinion, the Seventh Circuit held that the filing 

deadline in the first sentence of section 6213(a) is jurisdictional under the clear 

statement exception.   The court was aware that the filing deadline was not in a 

sentence with the word “jurisdiction”, but said that because the word “jurisdiction” 

appearing in the fourth sentence of section 6213(a) is a “magic word”, and the 

limitation on the Tax Court’s injunctive jurisdiction in that fourth sentence is to 

cases in which “a timely petition . . . has been filed”, there was a clear statement by 

Congress that the filing deadline in the first sentence is jurisdictional.  Id. at 886.  

The court felt that it had to read section 6213(a)’s multiple sentences as a whole.  

The Seventh Circuit should not have done that.  The court gave an ahistorical 

analysis, since it ignored the different years in which the multiple sentences of 

section 6213(a) were enacted.  As noted above, the first sentence of section 

6213(a) derives from 1924 legislation; most of the second and third sentences (i.e., 

except for the words “including the Tax Court”) derive from 1926 legislation; and 

the fourth sentence, with the word “jurisdiction” in, it derives from 1988 

legislation. 

31. Moreover, Tilden is incompatible with Gonzalez v. Thaler and 

Auburn, which instruct courts not to look to adjacent provisions – or even other 
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parts of the same sentence as the filing deadline – to determine whether the filing 

deadline is jurisdictional.    

32. Tilden also wrongly applies stare decisis to opinions of courts below 

the Supreme Court.  This issue will be discussed in the next section of this motion. 

33. Finally, Tilden sought, but failed, to create “jurisdictional” symmetry 

for Article I courts.  While it noted the Supreme Court’s holding in John R. Sand & 

Gravel Co. that 28 U.S.C. section 2501’s filing deadline for some of the Article I 

Court of Federal Claims actions is jurisdictional (though, only because of stare 

decisis); 846 F.3d at 886-887; it failed to note that in Henderson, the Supreme 

Court held that the filing deadline for the Article I Court of Appeals for Veterans 

Claims actions is nonjurisdictional.  Additionally, for tax cases, the relevant 

comparable time period to file a tax refund complaint in the Court of Federal 

Claims is section 6532(a); Detroit Trust Co. v. United States, 131 Ct. Cl. 223 

(1955); on which the Supreme Court has never made a jurisdictional ruling. 

34. In sum, the badly-reasoned opinion in Tilden should not be followed 

by this Court. 

35. In Tilden, the DOJ also argued that the existence of certain language 

in section 7459(d) should compel courts to find the section 6213(a) filing deadline 

jurisdictional.  Below, petitioner quotes from pages 9 through 11 of the DOJ’s 

supplemental brief in Tilden (7
th
 Cir. Docket No. 15-3838) making this argument: 
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I.R.C. § 7459(d), which addresses the effect of a Tax Court decision 

dismissing a petition challenging a notice of deficiency, provides a clear 

indication that Congress intended that I.R.C. § 6213(a)’s time limit be 

afforded jurisdictional status. Section 7459(d) provides:  

 

If a petition for a redetermination of a deficiency has been filed by the 

taxpayer, a decision of the Tax Court dismissing the proceeding shall 

be considered as its decision that the deficiency is the amount 

determined by the Secretary. An order specifying such amount shall 

be entered in the records of the Tax Court unless the Tax Court cannot 

determine such amount from the record in the proceeding, or unless 

the dismissal is for lack of jurisdiction.  

 

I.R.C. § 7459(d) (emphasis added). Thus, a dismissal (for example) for want 

of prosecution would result in a decision on the merits determining the 

amount of the tax liability of a petitioner for the year (or years) petitioned 

(see United States v. Josephberg, 562 F.3d 478, 489-90 (2d Cir. 2009)), and 

the taxpayer would not have any further opportunity to litigate the merits of 

his tax liability. But a dismissal for lack of jurisdiction would not have any 

such preclusive effect.  

 

If I.R.C. § 6213(a)’s time limit is deemed to be non-jurisdictional, however, 

the normal rule of I.R.C. § 7459(d) – i.e., the first sentence – would apply to 

a dismissal of a late-filed Tax Court petition (Estate of Ming v. 

Commissioner, 62 T.C. 519, 522-523 (1974)), and a court decision 

determining the amount of the taxpayer’s liability would be entered upon the 

dismissal even though the taxpayer would have had no opportunity to litigate 

the merits of his or her tax liability–in the Tax Court or anywhere else. 

Congress could not have intended this harsh and illogical result. 

 

Moreover, as we have discussed above, under I.R.C. § 6213(a), there are 

only two prerequisites for Tax Court jurisdiction in a deficiency case: (1) a 

notice of deficiency, and (2) satisfaction of the 90-day time limit for filing. If 

the time limit is deemed to be non-jurisdictional, the only situation in which 

a Tax Court petition could be dismissed for lack of jurisdiction would be the 

situation where there is no notice of deficiency. And, if there is no notice of 

deficiency, the amount of the deficiency cannot be determined “from the 

record in the proceeding” since no notice of deficiency exists. I.R.C. § 

7549(d). Thus, if I.R.C. § 6213(a)’s time limit is not jurisdictional, Congress 

would not have needed to add the second “unless” clause to the second 
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sentence of Section 7459(d) providing that the normal rule (contained in the 

first sentence) applies “unless the dismissal is for lack of jurisdiction.” It is 

only because Congress has provided a jurisdictional time limit in I.R.C. § 

6213(a) that it needed to include the second “unless” clause. Accordingly, 

I.R.C. § 7459(d) provides unmistakable evidence that Congress intended the 

time limit in I.R.C. § 6213(a) to be jurisdictional.  [emphasis in original] 

 

36. There are several answers to this argument. 

37. First, the Seventh Circuit, in its opinion in Tilden, did not address this 

argument or in any way rely on section 7459(d)’s language in coming to its 

decision – casting doubt on whether what the DOJ argued about that section is 

important to interpreting the nature of section 6213(a)’s filing deadline. 

38. Second, it is possible that, if this Court holds the section 6213(a) filing 

deadline nonjurisdictional, taxpayers, after filing a late Tax Court petition 

(including one where equitable tolling was pled unsuccessfully) could be held by a 

district court to be precluded by res judicata from paying and suing for a refund – 

though this is by no means certain, and no district court has so held yet.  If this 

unfortunate res judicata result were to happen, it would be a matter for Congress to 

consider changing the result by legislation – perhaps adding “or untimely filing” at 

the end of the last sentence quoted from section 7459(d).  But, this is a decision for 

Congress to make, not the IRS or the courts.
3
   

                                                      
3
 The National Taxpayer Advocate has called for legislation to clarify that Tax 

Court filing deadlines are nonjurisdictional and subject to equitable tolling.  In her 

legislative recommendation, she has also called for an amendment to section 

7459(d) to prevent the consequence the DOJ feared might happen if the courts 
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39. In making that judgment call, Congress would no doubt hear that it is 

extremely rare for a taxpayer whose case is dismissed from the Tax Court as 

untimely to ever pay and sue for a refund – despite the Tax Court repeatedly 

advising such taxpayers that they may do so.  It cannot be proven how many 

taxpayers each year bring refund suits in the district courts after having filed late 

Tax Court petitions concerning the same taxes.  However, according to Chief 

Counsel’s Office statistics, in the fiscal year ended September 30, 2018, there were 

only 194 tax refund suits brought by any taxpayers in all the district courts and the 

Court of Federal Claims, combined.  IRS Data Book, 2018 at 62 (Table 27).  

Surely, none or almost none of those cases involved taxpayers who had previous  

suits concerning the same years that were previously dismissed from the Tax Court 

for untimely filing. 

40. On the other hand, Congress would also hear that by leaving intact a 

ruling that the filing deadline is not jurisdictional, many taxpayers would benefit, 

since judges would no longer police untimely filing as a jurisdictional issue, and 

the IRS would likely forfeit the untimeliness issue in numerous cases by not raising 

the issue as an affirmative defense.  Even if section 7459(d) were not amended, 

therefore, likely many more taxpayers would benefit by a ruling that the filing 

                                                                                                                                                                           

made the clarification to section 6213(a)’s filing deadline themselves.  NTA 2017 

Annual Report to Congress, Vol. 1, at pp. 283-292 (Legislative Recommendation 

Number 3). 
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deadline in section 6213(a) is nonjurisdictional than would be hurt by such a ruling 

because of the current wording of section 7459(d). 

41. Next, the DOJ argued in Tilden that, if section 6213(a)’s filing 

deadline is nonjurisdictional, then the language at the end of section 7459(d) 

referring to dismissals for lack of jurisdiction would be rendered essentially 

superfluous, since, absent timely filing, the only other way a dismissal can be for 

lack of jurisdiction is when there was no deficiency notice was issued.  The DOJ is 

wrong.  There are a number of other reasons why a petition may be dismissed for 

lack of jurisdiction than merely late filing or the lack of a notice of deficiency.  For 

example, the most obvious situation is where a petition is dismissed for lack of 

jurisdiction because the notice of deficiency was invalid because not sent to the 

taxpayer’s last known address.  See, e.g., Crum v. Commissioner, 635 F.2d 895 

(D.C. Cir. 1980).  Other examples include situations where the petition is barred by 

the automatic stay in bankruptcy, see, e.g., Halpern v. Commissioner, 96 T.C. 895 

(1991); or where a corporation lacks capacity to file the petition at the time. See, 

e.g., Vahlco Corp. v. Commissioner, 97 T.C. 428 (1991) (Texas law); Condo v. 

Commissioner, 69 T.C. 149 (1977) (California law). 

42. Further, the DOJ in Tilden could cite no legislative history indicating 

that Congress ever enacted the jurisdictional dismissal exception to section 

7459(d)’s second sentence with the purposes of preserving the rights of taxpayers 
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who file late in the Tax Court to avoid res judicata in a subsequent district court 

refund suit involving the same tax year.   

43. The original predecessor of both sentences in section 7459(d) is found 

in the Revenue Act of 1926.  Revenue Act of 1926, section 1000 (at 44 Stat. 107), 

amended Revenue Act of 1924, section 906(c), to read:  

If a petition for a redetermination of a deficiency has been filed by the 

taxpayer, a decision of the Board dismissing the proceeding shall, for the 

purposes of this title and of the Revenue Act of 1926, be considered as its 

decision that the deficiency is the amount determined by the Commissioner. 

An order specifying such amount shall be entered in the records of the Board 

unless the Board can not determine such amount from the pleadings. 

 

44. Revenue Act of 1928, section 601 (at 45 Stat. 871-872), revised the 

amended Revenue Act of 1924 section 906(c) to read: 

If a petition for a redetermination of a deficiency has been filed by the 

taxpayer, a decision of the Board dismissing the proceeding shall be 

considered as its decision that the deficiency is the amount determined by 

the Commissioner. An order specifying such amount shall be entered in the 

records of the Board unless the Board can not determine such amount from 

the record in the proceeding, or unless the dismissal is for lack of 

jurisdiction.  [emphasis added] 

 

45. The legislative history of the Revenue Act of 1928 contains no 

discussion of the reason for the addition of “unless the dismissal is for lack of 

jurisdiction” to the last sentence of the provision.  See H. Rept. 2, 70
th

 Cong., 1
st
 

Sess.; S. Rept. 960, 70
th

 Cong., 1
st
 Sess.;  H. Rept. (Conf.) 1882, 70

th
 Cong., 1

st
 

Sess. 
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46. Thus, it is not clear that Congress even wanted section 6213(a)’s filing 

deadline to be interpreted as jurisdictional when, in 1928, it enacted the exception 

for jurisdictional dismissals to the predecessor of section 7459(d). 

47. Before concluding this section, a few more words need to be said 

about this Court’s opinion in Guralnik, where, contrary to all of these later 

appellate court opinions involving Tax Court filing deadlines, surprisingly, this 

Court dismissed much of the recent Supreme Court authority as irrelevant to 

deciding the questions of whether a Tax Court filing deadline is jurisdictional or 

subject to equitable tolling.  This Court wrote: 

We are not persuaded to depart from our well-settled precedents holding that 

the 30-day period prescribed by section 6330(d)(1) for filing a petition in a 

CDP case, like the 90-day period prescribed by section for filing a petition in 

a deficiency case, sets forth a jurisdictional requirement.  Most of the cases 

on which petitioner and amicus curiae rely involve deadlines to bring suit in 

Article III courts.  None of those cases involves construction of the Internal 

Revenue Code, and none involves a filing period governing access to the 

Tax Court.  The Supreme Court's rulings in the tax context indicate that 

filing periods of the sort involved here are jurisdictional.  See United States 

v. Brockamp, 519 U.S. 347, 349-354 (1997) (citing need for efficient tax 

administration in holding that equitable tolling does not apply to three-year 

period prescribed by section 6511 for filing an administrative claim for 

refund); United States v. Dalm, 494 U.S. 596, 601-602 (1990). A court may 

not apply equitable tolling to a jurisdictional filing requirement. [146 T.C. at 

235-236 (some citations omitted)] 

 

48. This Court, in effect, dismissed, as irrelevant, the very Supreme Court 

case law that eight court of appeals opinions have relied on or pointed to as 

relevant – i.e., the opinions in A.I.M. Controls, Tilden, Rubel, Matuszak, Duggan, 
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Cunningham, Nauflett, and Myers.  Clearly, this Court should reconsider its 

statements in Guralnik that the Supreme Court case law is distinguishable when 

interpreting the jurisdictional nature of Tax Court filing deadlines. 

49. Moreover, United States v. Brockamp, 519 U.S. 347(1997), and 

United States v. Dalm, 494 U.S. 596 (1990), cited in Guralnik, should have no 

impact on the question of whether the deficiency petition filing deadline is 

jurisdictional. 

50. Dalm – involving equitable recoupment – states that “[f]or the District 

Court to have jurisdiction over her suit for refund, Dalm was required to file a 

claim for refund of the tax within three years of the time the gift tax return was 

filed or two years of the time the tax was paid, whichever period expires later.  See 

§§ 6511(a), 7422(a)”.  Id. at 609 (footnote omitted).  One problem in Dalm was 

that the administrative claim was filed late under section 6511.  The Court wrote:   

Under settled principles of sovereign immunity, the United States, as 

sovereign, is immune from suit, save as it consents to be sued . . . and the 

terms of its consent to be sued in any court define that court's jurisdiction to 

entertain the suit.  A statute of limitations requiring that a suit against the 

Government be brought within a certain time period is one of those terms.  

[Id. at 608 (citations and internal quotation marks omitted)] 

 

51. Yet, a few months after Dalm, the Supreme Court, in Irwin v. Dept. of 

Veterans Affairs, 498 U.S. 89 (1990), rejected the idea that waivers of sovereign 

immunity by Congress always preclude equitable tolling.  And since Kontrick, the 

Supreme Court has clearly held that statutes of limitations running against parties 
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in suits involving the federal government may not be jurisdictional conditions of 

suits – indeed, are only rarely jurisdictional conditions.  See Henderson; Auburn; 

Wong; Musacchio.  Thus, the indented quote above from Dalm is simply no longer 

good law.  See Gillespie v. United States, 670 Fed. Appx. 393, 395 (7
th 

Cir. 2016) 

(not deciding issue, but noting that current Supreme Court case law on the 

distinction between subject matter jurisdiction and mere claims processing rules 

“may cast doubt on the line of cases suggesting that § 7422(a) is jurisdictional”, 

including Dalm.). 

52. In Brockamp, seven years after Dalm, the Supreme Court held that if 

the Irwin presumption in favor of equitable tolling of statutes of limitations against 

the federal government applied to the refund claim statute of limitations at section 

6511, the presumption would be rebutted because  (1) of the many exceptions that 

Congress had already put into the statute (none of which specifically provided for 

equitable tolling), (2) section 6511(b) sets out an amount limitation (a feature 

unlike any other statute of limitation previously held subject to equitable tolling), 

and (3) of the potential administrative nightmare of applying equitable tolling to 

the routine processing of administrative refund claims (the Court citing IRS 

statistics showing that for the fiscal year ended September 30, 1994, over 200 

million tax returns were filed and over 90 million refunds were issued).   
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53. The Supreme Court has more recently pointed out that the Irwin 

presumption in favor of equitable tolling only applies to a nonjurisdicitonal statute 

of limitations and that a jurisdictional one cannot be subject to equitable or other 

(e.g., regulatory) exceptions.  Auburn, supra, at 154.   

54. Further, notably, Brockamp did not call the section 6511 time limit 

“jurisdictional”.  Indeed, the opinion does not even contain the words 

“jurisdiction” or “jurisdictional”.  Thus, Brockamp provides no guidance for 

deciding whether any Tax Court filing deadline is jurisdictional.   

55. Moreover, Brockamp completely ignored Dalm, not even citing that 

opinion.  Had the Court in Brockamp really still believed in the correctness of the 

above-quoted passage from Dalm, the Court could have written a one-sentence 

opinion:  “Because jurisdictional filing deadlines are not subject to equitable 

tolling, and in Dalm we stated that the refund claim filing deadline of section 

6511(a) is jurisdictional, the section 6511(a) filing deadline is not subject to 

equitable tolling.”  Yet, the Court instead wrote its lengthy opinion. 

56. It is not surprising that Brockamp ignored the earlier statements about 

jurisdiction in Dalm. To the extent that those statements were not dicta, they were 

what the Court in the very next year after Brockamp called “drive-by jurisdictional 

rulings”, entitled to no precedential weight.  In Steel Co. v. Citizens for a Better 

Environment, 523 U.S. 83 (1998), the Court wrote: 
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It is also the case that the Gwaltney opinion does not display the slightest 

awareness that anything turned upon whether the existence of a cause of 

action for past violations was technically jurisdictional -- as indeed nothing 

of substance did.  The District Court had statutory jurisdiction over the suit 

in any event, since continuing violations were also alleged. . . .  [T]he 

jurisdictional character of the elements of the cause of action in Gwaltney 

made no substantive difference (nor even any procedural difference that the 

Court seemed aware of), had been assumed by the parties, and was assumed 

without discussion by the Court.  We have often said that drive-by 

jurisdictional rulings of this sort (if Gwaltney can even be called a ruling on 

the point rather than a dictum) have no precedential effect. [Id. at 91 

(emphasis in original; citations omitted).] 

 

57. As the Supreme Court more recently observed in Arbaugh (the 

opinion enunciating the clear statement exception to the Court’s Kontrick holding 

that claims processing rules generally have no jurisdictional import): 

On the subject-matter jurisdiction/ingredient-of-claim-for-relief dichotomy, 

this Court and others have been less than meticulous.  Subject matter 

jurisdiction in federal-question cases is sometimes erroneously conflated 

with a plaintiff's need and ability to prove the defendant bound by the 

federal law asserted as the predicate for relief -- a merits-related 

determination.  Judicial opinions . . . often obscure the issue by stating that 

the court is dismissing for lack of jurisdiction when some threshold fact has 

not been established, without explicitly considering whether the dismissal 

should be for lack of subject matter jurisdiction or for failure to state a claim.  

We have described such unrefined dispositions as drive-by jurisdictional 

rulings that should be accorded no precedential effect on the question 

whether the federal court had authority to adjudicate the claim in suit. [546 

U.S. at 511 (citations and internal quotation marks omitted).] 

 

58. In sum, Congress has not made any statement, let alone a clear one, 

that the filing deadline in the first sentence of section 6213(a) is jurisdictional.  So, 

it isn’t. 
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The Stare Decisis Exception Does Not Apply. 

59. Under the recent Supreme Court opinions, a deadline lacking a clear 

statement can still be jurisdictional through stare decisis to a long line of Supreme 

Court opinions holding it jurisdictional prior to Kontrick.  Since Kontrick, there 

have been only two Supreme Court opinions holding that a filing deadline is 

jurisdictional, and both of those holdings were predicated only on stare decisis, 

since for over 100 years, in multiple opinions, the Supreme Court had held those 

filing deadlines jurisdictional.  John R. Sand; Bowles v. Russell.  It would 

seriously undermine the Supreme Court’s narrow exception for stare decisis if 

opinions of lower courts were to be relevant to that exception, since the whole 

context of the new Supreme Court thinking is that both the Supreme Court and 

lower courts had been issuing many opinions erroneously using the expansive 

definition of “jurisdiction” no longer used today, and it puts great burdens on 

judges and litigants if a claims processing rule is needlessly labeled 

“jurisdictional”.  Henderson, 562 U.S. at 434-435.  In creating the stare decisis 

exception, the Supreme Court was not trying to bless all those prior erroneous 

opinions of Circuit courts and lower courts, just some of its own opinions that it 

assumed Congress to have actually read and relied upon in legislating over the 

years. 
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60. In seven opinions (the last just decided a few months ago), the 

Supreme Court has clearly articulated this stare decisis exception as only to apply 

to a long line of Supreme Court opinions holding a claims processing rule 

jurisdictional.  Fort Bend Cnty. v. Davis, 139 S. Ct. 1843, 1849 (June 3, 2019) 

(Ginsburg, J., writing for a unanimous Court) (“the Court has stated it would treat a 

requirement as ‘jurisdictional’ when ‘a long line of [Supreme] Cour[t] decisions 

left undisturbed by Congress’ attached a jurisdictional label to the prescription’”; 

citations omitted; brackets and bracketed material as in original); Hamer v. 

Neighborhood Housing Servs., 138 S. Ct. 13, 20 n.9 (2017); Wong, 135 S. Ct. at 

1636; Gonzalez v. Thaler, 565 U.S. 134, 142 n.3 (2012); Henderson, 562 U.S. at 

436; Reed Elsevier, Inc. v. Muchnick, 559 U.S. 154, 168 (2010);Union Pac. R.R. 

v. Bhd. of Locomotive Eng’rs & Trainmen Gen. Comm. of Adjustment, 558 U.S. 

67, 82 (2009).   

61. The Supreme Court has never considered whether any Tax Court 

petition filing deadline is jurisdictional, so the stare decisis exception cannot render 

the section 6213(a) filing deadline jurisdictional.  Reed Elsevier, Inc. v. Muchnick, 

559 U.S. 154, 173-174 (2010) (Ginsburg, J, concurring, joined by Stevens and 

Breyer, JJ.) (“[I]n Bowles and John R. Sand & Gravel Co. . . . we relied on 

longstanding decisions of this Court typing the relevant prescriptions 

‘jurisdictional.’  Amicus cites well over 200 opinions that characterize § 411(a) as 
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jurisdictional, but not one is from this Court. . . .”; emphasis in original; citations 

omitted).   

62. A major error in Guralnik is its reliance, in part, on Tax Court and 

appellate court case law interpreting section 6213(a)’s and section 6330(d)(1)’s 

filing deadlines as jurisdictional before the recent Supreme Court case law was 

issued.  The erroneous passage from the Guralnik opinion is as follows: 

In cases too numerous to mention, dating back to 1924, we have held that 

the statutorily-prescribed filing period in deficiency cases is jurisdictional. 

See, e.g., Satovsky v. Commissioner, 1 B.T.A. 22, 24 (1924); Block v. 

Commissioner, 2 T.C. 761, 762 (1943). Even if the “equitable tolling” 

argument advanced by petitioner and amicus curiae were otherwise 

persuasive, which it is not, we would decline to adopt that argument solely 

on grounds of stare decisis. Cf. John R. Sand & Gravel Co. v. United States, 

552 U.S. 130, 138-139 (2008) (citing stare decisis in holding that six-year 

period prescribed by 28 U.S.C. sec. 2501 for filing Tucker Act claim is 

jurisdictional).  [146 T.C. at 238.] 

 

63. This passage is simply wrong because the stare decisis exception only 

applies to a long line of Supreme Court opinions. 

The Section 6213(a) Filing Deadline is Subject to Equitable Tolling. 

 

64. Irwin v. Dept. of Veterans Affairs, 498 U.S. 89, 95-96 (1990), holds 

“that the same rebuttable presumption of equitable tolling applicable to suits 

against private defendants should also apply to suits against the United States.” 

65. Two recent opinions of the Supreme Court (Holland v. Florida, 560 

U.S. 631 (2010), and Wong) and two recent appellate court opinions (Myers and 

Volpicelli v. United States, 777 F.3d 1042 (9
th

 Cir. 2015) (both involving tax filing 
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deadlines)) make clear that the filing deadline in section 6213(a) is subject to 

equitable tolling.  However, there is a preliminary issue to consider:  Whether 

filing deadlines in the Tax Court can ever be subject to equitable tolling because 

the Tax Court is not an Article III court. 

66. Auburn holds that the Irwin presumption does not apply in all 

tribunals.  In Auburn, the Court found the 180-day deadline for Medicare providers 

to file for administrative hearings not subject to equitable tolling, noting that it 

generally applied the Irwin presumption to filing deadlines in Federal courts and 

had never before applied the Irwin presumption to an agency’s internal appeal 

deadline.  Auburn, supra, at 827-829.  The Court distinguished the statute at issue 

from the types of “remedial” statutory schemes where the Irwin presumption had 

been applied, including schemes which were “‘unusually protective of claimants’” 

and schemes where “‘laymen, unassisted by trained lawyers, initiate the process.’”  

Id. at 828 (citations omitted).  By contrast, in Auburn, the statutory scheme 

involved “‘sophisticated’ institutional providers assisted by legal counsel” that 

were “repeat players who elect to participate in the Medicare system . . . .”  Id. 

(citation omitted).  The Court thus found the Irwin presumption inapplicable to 

“administrative appeals of the kind here considered.”  Id. at 828–29.  

67. Auburn did not hold that Irwin never applied in non-Article III entities 

– just that Irwin did not apply in the particular type of administrative body where 
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sophisticated, well-represented, repeat-playing parties elect to participate in the 

system.  That the Court did not intend to create a broad rule is evident from Wong, 

where, in 2015, the Court held that under the Federal Tort Claim Act, the 2-year 

period in which to file an administrative tort claim with a Federal agency was 

subject to the Irwin presumption.  Wong, 135 S. Ct. at 1633.     

68. The considerations that caused the Auburn Court to find Irwin 

inapplicable do not apply to the Tax Court.  Unlike filings made with the boards 

involved in Auburn, most Tax Court cases are filed by pro se individual taxpayers 

who have never petitioned the Tax Court before.  Thus, Auburn’s reasoning does 

not prevent applying the Irwin presumption in favor of equitable tolling to the time 

deadline contained in section 6213(a). 

69. In Myers, the D.C. Circuit held that the section 7623(b)(4) 

whistleblower award filing deadline was not only nonjurisdictional, but it was also 

subject to equitable tolling.  With respect to the issue of whether, as a non-Article 

III tribunal, the Tax Court could ever had equitable tolling powers under Irwin, the 

Myers court correctly wrote:   

The Tax Court is not an “internal” “administrative body” and Tax Court 

petitioners are typically pro se, individual taxpayers who have never 

petitioned the Tax Court before. Moreover, the IRS points to no regulation 

or history of legislative revision that might contradict the Irwin presumption. 

That the whistleblower award statute is not unusually protective of claimants 

is the only consideration on the IRS side of the ledger. Without more, we are 

not persuaded to set aside a presumption that has been so consistently 

applied. See, e.g. Young v. United States, 525 U.S. 43, 49 (2002) ("It is 
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hornbook law that limitations periods are customarily subject to equitable 

tolling") (cleaned up).  [928 F.3d at 1037.] 

 

70. As noted above, in Brockamp, the Supreme Court considered whether 

the 3-year deadline for filing an administrative tax refund claim in section 6511 is 

subject to equitable tolling.  Without discussing whether the time period is 

jurisdictional, the Court held that, even if the Irwin presumption applied to this 

time period, a combination of factors rebutted any presumption that equitable 

tolling could apply:  (1) the time limits were set forth in an “unusually emphatic 

form,” (2) the statute set forth the limitations in a “highly detailed technical 

manner,” which could not be read as containing an implicit equitable tolling 

exception, and which reiterated the limitations period in multiple subsections, (3) 

the statute specified numerous exceptions to the filing deadline, and equitable 

tolling was not among such exceptions, (4) the granting of equitable tolling would 

require tolling substantive limitations on the amount of recovery, for which there 

was no direct precedent, and (5) granting equitable tolling could create serious 

administrative problems by forcing the IRS to respond to large numbers of late 

claims.  Brockamp, supra, at 350-353.  

71. In Holland v. Florida, 560 U.S. 631 (2010), the Supreme Court 

revisited Brockamp when considering whether the 1-year statute of limitations for 

asking a federal district court to engage in habeas corpus review of a state death 

penalty conviction was subject to equitable tolling.   The Court distinguished the 
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statute at issue from section 6511, finding that the Irwin presumption in favor of 

equitable tolling was not rebutted because (1) the language of the limitations 

provision (“[a] 1-year period of limitation shall apply to an application for writ of 

habeas corpus”) was not unusually emphatic, (2) the statute did not “reiterate” its 

time limitation, (3) the one exception the statute enunciated (tolling during state 

collateral review proceedings) was only a necessary procedural measure to account 

for exhaustion of state remedies, (4) the application of equitable tolling would not 

affect the substance of a habeas petitioner’s claim, and (5) the subject matter at 

issue, habeas corpus, is an equitable area, unlike the area of tax collection.  

Holland, supra, at 635, 646-647.  The Court also noted that, whereas already 

generous limitations periods may factor in overcoming the Irwin presumption; see 

United States v. Beggerly, 524 U.S. 38, 48 (1998) (12-year period); the limitations 

period of one year was not particularly long.  Holland, at 647.   

72. The Irwin presumption is not rebutted in the instant case because the 

90-day filing deadline of section 6213(a) is more like the statute in Holland than 

the statute in Brockamp, since (1) the language of section 6213(a) is not unusually 

emphatic, as it utilizes the less directive “may” instead of the “shall” contained in 

the limitations periods involved in Brockamp and Holland, (2) the statutory 

language of the deadline is not “highly technical or detailed,”  (3) the statute does 

not reiterate the limitations period in other procedural or substantive sections, (4) 
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the statute contains only two exceptions to its 90-day limitations period – a 150-

day deadline applicable where the notice is addressed to a person outside the 

United States and a bankruptcy tolling provision at section 6213(f) – and is 

therefore more like the statue in Holland (a statute with one exception), and (5) the 

limitations period has no impact on substantive recovery because the amount of 

contestable unpaid tax or refund is not linked to the 90-day limitations period 

(unlike in Brockamp, where the potential recoverable refund was limited to any tax 

paid within a 3-year lookback period).   

73. Although the Brockamp Court also expressed concern about the IRS 

managing over 90 million refund claims annually and being administratively 

overwhelmed if the Court allowed equitable tolling of the refund claim deadline, 

this is in sharp contrast to the orders of magnitude smaller number of petitions filed 

in the Tax Court annually – currently, about 26,000.  (In 2018, the last Tax Court 

docket number issued was 25830-18.)  It is understood that deficiency cases make 

up about 90% of Tax Court petitions.  See Dubroff & Hellwig, op. cit., at 

Appendix B.  There would be no administrative problem for the Tax Court if 

equitable tolling were allowed with respect to the deficiency petition filing 

deadline.   

74. Although the Tax Court does not publish statistics on dismissals for 

lack of jurisdiction, from the experience of the undersigned and review of a few 
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recent months of orders of dismissal using the Tax Court’s order search function, it 

appears that the Tax Court dismisses about a couple of thousand deficiency 

petitions each year for lack of jurisdiction.  The most common reason for dismissal 

is not late filing, however, but the absence of the issuance of the required “ticket to 

the Tax Court” (i.e., a notice of deficiency).  It is clear that only hundreds of 

deficiency petitions are dismissed for lack of jurisdiction each year for untimely 

filing, not thousands.  These dismissals follow either an IRS motion to dismiss or 

an order to show cause issued by a Tax Court judge who noticed, sua sponte, that 

the petition may not have been timely filed.  Most dismissals for untimely filing 

come after a taxpayer is given an opportunity to rebut untimely filing.  Most 

taxpayers, though, make no submission on timeliness or make a submission, but 

only argue the merits of their case, not the timeliness issue.  It appears that of the 

small number of taxpayers who file a response and who argue that they filed on 

time, fewer than 10 each month (and, probably, much fewer) present any argument 

that could plausibly approach showing equitable facts justifying equitable tolling.  

If equitable tolling were allowed of the deficiency petition filing deadline, no 

doubt, this Court would have a few cases per month in which it had to consider an 

equitable tolling allegation.  However, these extra cases would likely be more than 

offset in time saved by the parties and the Court by the Tax Court judges no longer 

issuing orders to show cause why a filing was timely.  If equitable tolling is 
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permitted, then that would be because the filing deadline is no longer 

jurisdictional, so Tax Court judges would abandon the practice of separately 

policing timely filing as part of their duty to stay within their jurisdiction.  If the 

IRS did not notice that a petition was not timely filed, the IRS would have simply 

forfeited the argument. 

75. Additionally, the short 90-day deadline in section 6213(a) favors 

applying the Irwin presumption.  In stark contrast to the 12-year period which the 

Supreme Court found to factor against the Irwin presumption in Beggerly, the 

limitations period of 90 days is even far less than the1-year limitations period 

found short in Holland.  

76. In several recent cases involving this Court’s innocent spouse and 

Collection Due Process jurisdiction, the government has argued to the courts of 

appeal that there would be severe administrative problems for the IRS and the 

courts if equitable tolling were allowed of the filing deadlines.  For example, in its 

supplemental brief in Duggan, the DOJ (at pp. 31-32) wrote: 

Without equitable tolling, there is a clear “end date” for the period during 

which the IRS is prohibited from collecting by levy: it ends once the 30-day 

filing period in § 6330(d)(1) expires. The IRS can then proceed to collect by 

levy. If equitable tolling were allowed, a delinquent taxpayer could prolong 

the suspension period by belatedly filing a petition in the Tax Court and 

making an equitable tolling claim. In that event, the IRS apparently would 

have to “undo” the levies that it executed after the 30-day filing period 

expired.  And, the IRS would not know with certainty when it could safely 

begin to collect. 
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Furthermore, contrary to what the amicus argues (Am. Br. 21-22), the 

administrative problem created by equitable tolling is not a small one. There 

is significant tax revenue lost because of tax noncompliance. See IRS 

Statement on the Tax Gap Update, available at https://www.irs.gov/uac/the-

tax-gap (estimating the average annual tax gap for 2008-2010 to be $458 

billion). In carrying out its tax collection responsibilities, the IRS issues over 

a million levies every year. See 2015 IRS Data Book at 43 (1,995,987 levies 

were requested in 2014 and1,464,026 levies were requested in 2015). The 

amicus’ proposed tolling rule would afford delinquent taxpayers a means to 

further delay the collection of their unpaid tax liabilities. Thus, the 

administrative problems that would potentially result if the amicus’ proposed 

equitable-tolling rule were applied to § 6330(d)(1) provide an additional 

indication that Congress rejected it. See United States v. Brockamp, 519 

U.S. 347, 352-53 (1997) (stating with respect to I.R.C. § 6511 time limit for 

tax refund claims: “[t]he nature and potential magnitude of the 

administrative problem suggest that Congress decided to pay the price of 

occasional unfairness in individual cases (penalizing a taxpayer whose claim 

is unavoidably delayed) in order to maintain a more workable tax 

enforcement system”). 

 

77. To quote the late Justice Scalia, this argument is “[p]ure applesauce”.  

King v. Burwell, 135 S. Ct. 2480, 2501 (2015) (Scalia, J., dissenting). 

78. In their almost 80 years of combined practice before the Tax Court, 

Prof. Fogg and Mr. Smith have seen hundreds of cases where, say, a taxpayer 

mailed her deficiency petition near the 90
th
 day, and so it arrived up to a week 

later, but was timely filed under section 7502, yet the IRS, in ignorance of the 

filing, had assessed the deficiency shortly after the 90-day period expired and 

started sending collection notices to the taxpayer.  In such cases, the matter was 

easily fixed by simply pointing out to the IRS attorney in the case that a timely 

filing had occurred.  In these cases, the IRS attorney routinely instructed other IRS 



41 
 

employees to put a hold on further collection notices and to abate the “premature 

assessment”.  See, e.g., Fleming v. Commissioner, T.C. Memo. 2017-120 at *2-*3.  

As a result, taxpayers essentially never need to invoke the Tax Court’s injunctive 

jurisdiction.   

79. Further, there are at least two other statutory extensions like section 

7502 that apply to other taxpayers and that also apply to Tax Court filing 

deadlines.  The IRS currently deals with these deadlines in ways that do not cause 

taxpayers to routinely seek injunctions in the Tax Court. 

80. Section 7508(a) suspends filing periods with the IRS and the courts 

when, for example, a soldier serves in a designated combat zone (or is hospitalized 

because of that service).  Section 7508A(a) allows the IRS to specify a period of up 

to one year that may be disregarded for filings with the IRS and the courts by 

taxpayers affected by Presidentially-declared zones of disasters, terroristic acts, 

and military action.  Reg. sec. 301.7508A-1(c)(1)(iv) (tolling time for petitions to 

the Tax Court). 

81. If the IRS can also easily deal with the premature assessment and 

collection problems in deficiency cases where the IRS did not realize there was a 

valid statutory extension of the Tax Court filing deadline because of section 7502, 

7508(a), or 7508A(a), surely, it can deal with the premature assessment and 
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collection problem that would occur each year in the very few deficiency cases 

where a judicial extension to the period is occasioned by equitable concerns. 

82. In sum, there are really no serious administrative problems that would 

occur to the IRS if equitable tolling were allowed of the Tax Court’s deficiency 

petition filing deadline.  

83. In Brockamp, the Supreme Court also made a general comment that 

can be read as disfavoring equitable tolling in the Tax Code:  “Tax law, after all, is 

not normally characterized by case-specific exceptions reflecting individualized 

equities.”  Brockamp, at 352.  Although the government routinely argues, since 

Brockamp, that there can be no equitable tolling in the Tax Code, the Supreme 

Court in Holland impliedly rejected this argument, and three circuit courts have 

clearly rejected it.   

84. In Holland, the Court noted that the presence of the limitations period 

at issue in an area of law familiar with equitable relief “reinforced” the Irwin 

presumption, but did not state that such was a dispositive factor.  Holland, at 647.  

Moreover, the Supreme Court did not say in Holland that there was no Irwin 

presumption in a non-equitable area.  Implicit in the “reinforced” Irwin 

presumption for an equitable area is just a regular Irwin presumption for an area 

that is not equitable.  Therefore, even if the presence of section 6213(a) in the Tax 
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Code does not reinforce the Irwin presumption, it does not abolish the 

presumption, either.   

85. The holding in Myers, that the section 7623(b)(4) filing deadline is 

subject to equitable tolling implicitly rejects the idea that equitable tolling is never 

allowed in the Tax Code, even though the D.C. Circuit did not specifically address 

this comment from Brockamp about equitable tolling and the Tax Code. 

86. Furthermore, two other circuits have directly addressed whether 

Brockamp precludes the application of the Irwin presumption to any time period 

set forth in the Tax Code, and they have answered this question in the negative. 

87. In Flight Attendants Against UAL Offset v. Commissioner, 165 F.3d 

572 (7th Cir. 1999) (involving the time period to file a section 7476 declaratory 

judgment petition in the Tax Court), Judge Posner, in dicta, contended that the 

government was incorrectly asking him to broaden the narrow, statute-specific 

conclusion reached by Brockamp to exclude all time periods in the Tax Code from 

equitable tolling.  Id. at 577.  However, Judge Posner stated that Brockamp was not 

so broadly written, and instead, he interpreted Brockamp as based upon specific 

emphatic statutory language in section 6511 and the potential administrative 

complexities that would result from equitable tolling of that particular statute of 

limitations.  Id.  
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88. Similarly, in Volpicelli v. United States, 777 F.3d 1042 (9
th
 Cir. 2015) 

(involving the time period in section 6532(c) in which to file a wrongful levy 

action in district court), the Ninth Circuit explicitly (i.e., not in dicta) rejected the 

government’s argument that there is no equitable tolling in the Tax Code: 

The Court may in time decide that Congress did not intend equitable 

tolling to be available with respect to any tax-related statute of 

limitations.  But that's not what the Court held in Brockamp.  It 

instead engaged in a statute-specific analysis of the factors that 

indicated Congress did not want equitable tolling to be available under 

§ 6511.  The Court later made clear in Holland that the “‘underlying 

subject matter’” of § 6511—tax law—was only one of those factors.  

560 U.S. at 646, 130 S. Ct. 2549 (quoting Brockamp, 519 U.S. at 

352).  As we have explained, the other factors on which the Court 

relied are not a close enough fit with § 6532(c) to render Brockamp 

controlling here.  [Id. at 1046.] 

 

89. This Court should follow Myers, Flight Attendants, and Volpicelli and 

hold that the mere presence of section 6213(a) in the Tax Code does not preclude 

its filing deadline being subject to equitable tolling. 

The Facts Herein Justify Equitable Tolling  

90. Finally, the petitioner turns to the question of whether she is entitled 

to equitable tolling on the facts of her case.  Initially, as will be noted below, a few 

of the facts in the Court’s order are not correct.  And there are other facts which 

likely need to go into this Court’s determination concerning equitable tolling, if 

tolling is ever permitted under section 6213(a).  Accordingly, this motion is 

accompanied by two affidavits that add some facts (and correct two).  The 
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statements in affidavits should be taken as offers of proof.  It would be best that, 

after this Court rules that equitable tolling is possible under section 6213(a), a 

hearing be scheduled so that some of the facts stated in the affidavit of the 

petitioner’s husband for which there is no documentary proof are allowed to be 

testified to by the petitioner and her husband and the couple be subjected to cross-

examination by the respondent.  That way, this Court can evaluate the credibility of 

the petitioner and her husband.  The scheduling of such a hearing may also afford 

the respondent the time to consider stipulating that the filing was timely 

(essentially, conceding the equitable tolling issue), since equitable tolling is an 

affirmative defense, not an unwaivable jurisdictional issue.  This Court has not 

actually made any holding yet on whether the facts presented would justify 

equitable tolling, if tolling were ever allowable.  Thus, the petitioner should not be 

limited in such proof merely by statements she made in the letter treated as the 

petition in this case and in her objection to the motion to dismiss. 

91. To begin with the law, the Supreme Court has stated:  “We have 

allowed equitable tolling in situations where the claimant has actively pursued his 

judicial remedies by filing a defective pleading during the statutory period, or 

where the complainant has been induced or tricked by his adversary's misconduct 

into allowing the filing deadline to pass.”  Irwin at 96 (footnotes omitted).  The 

Second Circuit, to which this case is appealable, has stated three common 



46 
 

situations for equitable tolling which go a little beyond that Supreme Court 

statement:   

Equitable tolling is generally appropriate only where the defendant [1] has 

actively misled the plaintiff respecting the cause of action, or [2] where the 

plaintiff has in some extraordinary way been prevented from asserting his 

rights, or [3] has raised the precise statutory claim in issue but has 

mistakenly done so in the wrong forum.  

  

Mazurkiewicz v. New York City Health & Hosps. Corp., 356 Fed. Appx. 521, 522 

(2d Cir. 2009) (cleaned up).  Accord Mannella v. Commissioner, 631 F.3d 115, 

125 (3d Cir. 2011) (remanding to the Tax Court to determine, in the first instance, 

whether equitable tolling applied to the filing deadline in Reg. sec. 1.6015-5(b)(1) 

to request from the IRS innocent spouse relief under section 6015(f)). 

92. In Henderson, the Supreme Court held that the deadline for filing a 

notice of appeal in the Court of Appeals for Veterans Claims (an Article I court, 

like the Tax Court) is not jurisdictional.  As a result, the Federal Circuit (to which 

appeals from that Article I court are taken) has a considerable body of case law that 

the Tax Court should borrow regarding the third common reason for equitable 

tolling, timely filing in the wrong forum.  Under this case law, notices of appeal 

received timely in certain locations other than the Court of Appeals for Veterans 

Claims are treated as timely filed in that court for purposes of equitable tolling.  

Bailey v. Principi, 351 F.3d 1381, 1382 (Fed. Cir. 2003) (“We hold that the filing 

with the regional office of a document that expresses the veteran’s intention to 
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appeal to the Veterans Court equitably tolls the running of the 120–day notice of 

appeal period, and we therefore reverse and remand.”); Santana-Venegas v. 

Principi, 314 F.3d 1293, 1298 (Fed. Cir. 2002) (“We hold as a matter of law that a 

veteran who misfiles his or her notice of appeal at the same VARO from which the 

claim originated within the 120–day judicial appeal period of 38 U.S.C. § 7266, 

thereby actively pursues his or her judicial remedies, despite the defective filing, so 

as to toll the statute of limitations.”); Jaquay v. Principi, 304 F.3d 1276, 1289 (Fed. 

Cir. 2002) (same). 

93. However, these three common grounds for equitable tolling do not 

comprise the universe of equitable tolling application.  In Holland, the Supreme 

Court stated:  

The “flexibility” inherent in “equitable procedure” enables courts “to meet 

new situations [that] demand equitable intervention, and to accord all the 

relief necessary to correct . . . particular injustices.”  [Hazel-Atlas Glass Co. 

v. Hartford Empire Co., 322 U.S. 238, 248 (1944)] (permitting postdeadline 

filing of bill of review).  Taken together, these cases recognize that courts of 

equity can and do draw upon decisions made in other similar cases for 

guidance.  Such courts exercise judgment in light of prior precedent, but 

with awareness of the fact that specific circumstances, often hard to predict 

in advance, could warrant special treatment in an appropriate case.  [560 

U.S. at 650.] 

 

94. The facts of this case pertinent to equitable tolling, as supplemented 

by the supporting affidavits, are as follows:   

95. Scott Luka (hereinafter, “Mr. Luka”) and petitioner married in 2007.  

Since they were married, petitioner has asked Mr. Luka to prepare all tax returns 
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for her.  As a result, Mr. Luka was the preparer of the 2016 income tax return that 

is the subject of this case.  (Luka Aff., para. 1) 

96. Neither the petitioner nor Mr. Luka have had any training in tax.  Nor 

is either of them an attorney.  Mr. Luka prepares returns using commercial tax 

software.  For the 2016 year, he and the petitioner did not file joint returns because 

the software indicated that they would collectively pay less tax if they did not file 

joint returns.  (Luka Aff., para. 2) 

97. Prior to this case, neither the petitioner nor Mr. Luka had ever filed 

any papers in the United States Tax Court, nor had either of them ever had their 

returns audited by the IRS.  Accordingly, at the time of the mailing of the January 

3, 2019 letter to this Court that was treated as a petition, they had no familiarity 

with tax procedure or the Tax Court.  (Luka Aff., para. 3) 

98. On July 16, 2018, the Holtsville, New York office of the IRS sent a 

Form CP2000 to the petitioner asserting additional tax and a penalty because of 

what the IRS alleged was an improper deduction of home mortgage interest.  The 

lender had sent a Form 1098 to Mr. Luka for 2016 in the amount of the interest 

deducted, but the lender did not send any Form 1098 to the petitioner.  Because of 

the absence of a Form 1098 to the petitioner, the Form CP2000 proposed to 

disallow the deduction that the petitioner claimed.  (Luka Aff., para. 4) 
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99. The petitioner asked Mr. Luka to respond to the IRS on her behalf.  

Accordingly, he first filled out the 7
th
 and 8

th
 pages of the Form CP2000 (the 

“Response Form” section) and handwrote his name and address on the 8
th
 page as a 

person authorized to represent the petitioner in this matter.  In writing English, he 

prints all words in letters that are all capital.  The petitioner does not.  The 

petitioner signed her name to the authorization in cursive.  (Luka Aff., para. 5; a 

copy of those two pages from the Form CP2000, as completed, is attached to the 

January 3, 2019 letter in the record) 

100. Mr. Luka also drafted for the petitioner’s signature a letter, dated 

August 11, 2018, to the IRS Holtsville office, to which he attached as exhibits the 

closing statement on the purchase of the Manhasset Hills house, the Form 1098 

that he received for 2016, and the August 1, 2018 UBS monthly mortgage 

statement.  (Luka Aff., para. 6; copies of the letter to the IRS Holtsville office and 

its attachments are attached to the January 3, 2019 letter in the record) 

101. Although he does not currently possess any fax coversheet, Mr. Luka 

believes that, on August 11, 2018, he faxed all of these materials to the IRS at the 

fax number shown on the Form CP2000.  (Luka Aff., para. 7) 

102. Neither the petitioner nor Mr. Luka received any response from the 

IRS, either by mail, phone, or fax, to this August 11, 2018 fax.  Nor did they try to 
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contact the IRS by telephone to follow up on that submission prior to the IRS’ 

October 9, 2018 notice of deficiency.  (Luka Aff., para. 8) 

103. On October 9, 2018, the IRS issued a notice of deficiency to the 

petitioner proposing the same tax and penalty set forth in the Form CP2000.  The 

petitioner received this notice of deficiency and asked Mr. Luka to prepare a 

response.  (Luka Aff., para. 9; a copy of the notice of deficiency is attached to the 

respondent’s motion to dismiss) 

104. Mr. Luka saw that the notice required a response to the Tax Court no 

later than January 7, 2019.  He is not sure if he wrote that date down somewhere or 

just remembered that it was by a date in early January that a response had to be 

made in order not to lose the opportunity of contesting this disallowance in the Tax 

Court.  (Luka Aff., para. 10) 

105. Before filing a response with the Tax Court, Mr. Luka took time to 

research the law in this area more closely.  He does not recall the exact date in 

which he did this research, but he recalls that he completed it before Christmas.  

His research uncovered I.R.C section 163(h)(4)(A)(ii), which he believes, 

authorized the petitioner to claim the disputed deduction.  (Luka Aff., para. 11) 

106. Mr. Luka did not begin preparing a response to the Tax Court until 

after New Years.  However, sometime between the date that he read the notice and 

December 31, 2018, either the petitioner or Mr. Luka had mislaid the notice, so 
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Mr. Luka did not have it to refer to when he drafted the letter from the petitioner 

that was sent to the Tax Court on January 3, 2019.  (Luka Aff., para. 12) 

107. Not having the notice of deficiency, the petitioner and Mr. Luka tried 

to remember its contents.  They did not remember the form the response should 

take or the address to which it should be sent.  Also, somehow they thought the 

notice had said that the IRS had already referred the matter to the Tax Court, but 

that the petitioner would lose the right to contest the issue further unless she sent 

documents to the court by the last date.  (Luka Aff., para. 13) 

108. It is because of their confusion and lack of memory in January (1) that 

Mr. Luka drafted a response in the form of a letter, not a formal petition on a Tax 

Court form, (2) that, in the letter, Mr. Luka referred to the IRS having notified the 

petitioner “that the case had been referred to the tax court”, (3) that Mr. Luka wrote 

“the notification indicated I could file additional documents with the court”, and 

(4) that Mr. Luka included with the letter all the pages that he believes that he had 

faxed to the IRS on August 11, 2018.  The petitioner did not edit the letter that Mr. 

Luka wrote, but simply signed it.  (Luka Aff., para. 14) 

109. In writing the letter, since neither the petitioner nor Mr. Luka recalled 

the address to which the notice of deficiency said it should be sent at the Tax 

Court, Mr. Luka first tried to find that out by calling the IRS at several telephone 

numbers, including the one on the Form CP2000.  Because by New Years the IRS 
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was largely closed by the partial government shutdown, he did not get through to 

anyone at the IRS.  He next went on the internet to search for a Tax Court address.  

He is surprised now in retrospect, but he did not find or look at the website of the 

Tax Court.  Rather, on a website that he no longer recalls, he found at least two 

addresses for the Tax Court, one in Washington, D.C. and another, at Rooms 206 

and 208 of 26 Federal Plaza in New York.  He prepared the envelope in which the 

letter was mailed to the Tax Court.  He handwrote the New York address on the 

face of the envelope.  He also arranged for the envelope to be mailed by USPS 

Priority Mail 2-day delivery.  The label reflects that the letter was mailed on 

January 3, 2019.  He expected the letter to arrive at the Tax Court no later than 

Monday, January 7, 2019 and thus constitute a timely filing.  (Luka Aff., para. 15) 

110. Since, in January, he did not find the Tax Court’s website, he also did 

not prepare the response using a Tax Court petition form, arrange for payment of 

the filing fee (of which he was not aware), or file the required request for place of 

trial and statement of taxpayer identification number.  (Luka Aff., para. 16) 

111. Mr. Luka also drafted for the petitioner the objection that she filed to 

the motion to dismiss the petition for lack of jurisdiction.  In that objection, he 

wrote that “we responded to the most logical tax court [address] closest to our 

home”.  The petitioner lives on Long Island.  That statement is correct, but they 

also thought that the New York address of the Tax Court should be used because 
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they had been corresponding with the IRS in Holtville, which is also on Long 

Island.  (Luka Aff., para. 17) 

112. Mr. Luka wishes to correct or clarify two other things he wrote in the 

objection to the IRS’ motion to dismiss:  First, in the objection, he wrote, “We 

have received several notices from the IRS concerning this matter and have 

responded to all in a timely manner.”  In fact, the only notices that they received 

from the IRS concerning this matter were the Form CP2000 and the notice of 

deficiency.  But, they responded to each of those in a timely fashion.  Second, in 

the objection he wrote that “the instructions [in the notice of deficiency] providing 

the address directing to where to respond was not clear”.  He wrote that after 

having reread the notice of deficiency, a copy of which the IRS had attached to its 

motion to dismiss.  In the order dismissing this case, the Court quotes the portion 

of the notice of deficiency giving only the Tax Court’s Washington, D.C. address 

as the place to file a petition.  Both the petitioner and Mr. Luka now concede that 

the notice instructions are clear as to the address, but the problem when they 

mailed the letter to the Tax Court in January was that they did not have the notice 

in front of them to read those instructions.  (Luka Aff., para. 18) 

113. In its order granting the respondent’s motion to dismiss this case, the 

Court described the letter sent on January 3, 2019 as sent to “the Tax Court field 

courtroom in Room 206” of 26 Federal Plaza.  In fact, that is inaccurate.  The 
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envelope was addressed to “Rooms 206, 208”.  This is not a trivial discrepancy in 

the statement of facts in the order, as the statement may suggest to a reviewing 

court that the Tax Court only has one field courtroom in New York.  In order to 

create a fuller record for appellate review (if necessary), this Court, in ruling on 

this motion, should take judicial notice of the fact that it has three dedicated field 

courtrooms in New York on the Second Floor of that building, that each courtroom 

is connected to an adjacent chambers, and that a suite of three conference is rooms 

adjacent to two of the courtrooms, Rooms 206 and 208.  The Court should also 

take judicial notice of the fact that employees of the Clerk’s Office travel with 

judges to New York to, among other things, take in for filing documents submitted 

to the court at trial sessions and that such documents are treated as filed on the Tax 

Court record on the day that the Clerk’s Office employee in New York receives the 

document, not on the day that the document arrives back at the Tax Court Clerk’s 

Office in Washington, D.C.  The Court should also take judicial notice of the fact 

that, while the Tax Court courtrooms and related rooms are kept locked when no 

trial or calendar call is going on, so that nothing could be filed in person when a 

trial session is not going on, there is both a judge and a traveling Clerk’s Office 

employee in the Tax Court’s New York facilities on many business days of the 

year, though clearly not on a majority of days.  In the event this Court declines to 

take judicial notice of these things, the petitioner is submitting in support of this 
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motion, an affidavit from one of its counsel, Carlton Smith, who has spent many 

years of his life in and around those facilities and so is familiar with and can 

describe those facilities and the Tax Court’s operations there for the benefit of the 

Second Circuit.   

114. The partial government shutdown affected the IRS in that most of its 

employees did not come in to work during the shutdown and few phone calls were 

answered during the shutdown.  The partial government shutdown occurred on 

December 22, 2018 and ended on Friday, January 25, 2019.  D. Lu and A. Singhvi, 

“Government Shutdown Timeline:  See How the Effects Are Piling Up”, NY 

Times, Jan. 28, 2019, at 

https://www.nytimes.com/interactive/2019/01/08/us/politics/government-

shutdown-calendar.html; A. Rappeport, “Many I.R.S. Worker Ignored Recall, 

Potentially Throwing Tax Season Into Chaos”, NY Times, Jan. 25, 2019, at 

https://www.nytimes.com/2019/01/25/us/politics/irs-tax-season-

shutdown.html?searchResultPosition=7.  

115. Due to a lapse in funding, the Tax Court ceased operations at 11:59 

pm on December 28, 2018.  It resumed full operations on Monday, January 28, 

2019.  See Tax Court Press Release dated January 26, 2019, at 

www.ustaxcourt.gov.   

https://www.nytimes.com/interactive/2019/01/08/us/politics/government-shutdown-calendar.html
https://www.nytimes.com/interactive/2019/01/08/us/politics/government-shutdown-calendar.html
https://www.nytimes.com/2019/01/25/us/politics/irs-tax-season-shutdown.html?searchResultPosition=7
https://www.nytimes.com/2019/01/25/us/politics/irs-tax-season-shutdown.html?searchResultPosition=7
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116. Typically, the Tax Court holds its first trial sessions of the year during 

the first full week of January after New Years Day.  See the Winter 2020 calendar 

table attached as an exhibit to the Smith affidavit.  The petitioner has been unable 

to determine whether the Tax Court had either a New York regular or special trial 

session originally scheduled to begin January 7, 2019, but that is possible.  In any 

event, though, any such session would not have taken place, since the Tax Court 

was shut down, like much of the federal government, in that week. 

117. Two of the common situations for equitable tolling appear to be 

relevant on the facts of this case:   

118. First, the government shutdown was an extraordinary event beyond 

petitioner’s control that contributed, although indirectly, to the late filing.  If the 

IRS had not shut down on December 22, 2018, the petitioner and her husband in 

early January 2019 would have succeeded in their calls to resolve their confusion 

about where to mail the Tax Court petition after they had mislaid the notice of 

deficiency.  Indeed, they might even have been able to obtain then from the IRS a 

faxed copy of such notice to replace the missing one.  Further, if the Tax Court on 

December 28, 2018, had not shut down, by calling the Court, petitioner and her 

husband could similarly have resolved their confusion as to where to file, in the 

absence of a notice of deficiency.   
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119. It would be inequitable to allow the government to benefit financially 

by its shutting down the normal channels of taxpayer assistance, as well as closing 

the Tax Court’s Clerk’s Office in Washington, D.C. so that no timely filing was 

actually possible during the final weeks of the 90-day period.   

120. It should here be noted that, in Guralnik (whose ruling is not 

predicated on equitable tolling), this Court held that when its Clerk’s Office in 

Washington, D.C. was closed (there, because of a snowstorm), the last date for 

filing was the date such office reopened.  Guralnik’s holding was based on a 

borrowed rule from the Federal Rules of Civil Procedure that in turn was based on 

a common law sense of the equites.  If the common law logic behind Guralnik is 

applied to the Tax Court’s shutdown of its Clerk’s Office for lack of funds, then, 

even under that borrowed rule, the petition here was not due until the Tax Court 

reopened that office on January 28, 2019 – more than three weeks after the 

petitioner mailed her letter to the Tax Court at its New York address.  The closing 

of the Clerk’s Office for filing at the Tax Court Washington, D.C. headquarters 

does not specifically count, for equitable tolling purposes, as a relevant 

circumstance beyond the taxpayer’s control only because the taxpayer did not mail 

her letter to that office.  However, the closing of such office also cut off the 

possibility that the petitioner might have cleared up confusion through a phone call 

to such office about where to send her letter (and in the form of a petition) in the 
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absence of the mislaid notice of deficiency.  The petitioner’s letter that is treated as 

the petition herein was sent by USPS Priority 2-day mail on January 3, 2019, and 

would have arrived at the building at 26 Federal Plaza on January 7, 2019 (the last 

date to file), had the building been open.  If the suite of Tax Court offices had been 

staffed that day (staffing being something that the petitioner would not know from 

only having gotten the office address through the internet), that petition would 

have been in the hands of a Tax Court Clerk’s Office employee on the last date to 

file, not counting the extension provided by Guralnik because of the government 

shutdown.  Surely, that is enough diligence to ask of a taxpayer to file a timely 

petition when she lacked the physical notice of deficiency for reference for finding 

another address.  It would be inequitable not to toll the filing deadline when 

petitioner timely mailed her letter treated as a petition to a regular Tax Court 

location at which documents are sometimes filed by Clerk’s Office employees and 

where, if such employees had been present, the letter would have arrived three 

weeks before the Tax Court reopened and been filed as a petition.   

121. Thus, circumstances beyond petitioner’s control (including the Tax 

Court’s unavailability to answer address questions by phone in early January) 

contributed to missing the filing deadline.  In equitable tolling cases, it is only 

important to show that circumstances beyond the plaintiff’s control contributed to 

the late filing, but that the plaintiff was generally diligent and not procrastinating.  
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Of course, generally in such cases, the plaintiff could have filed on time, but did 

not.  Ninety days is not a long period, and it was reasonable and not dilatory of Mr. 

Luka to spend some of the time before drafting a response in researching whether 

the petitioner even had an arguably-correct case. 

122. While this case does not involve exactly the other common equitable 

tolling situation of timely filing in the wrong forum, it involves a variant – timely 

filing in the correct forum’s wrong office.  It would be perverse if a person could 

get the benefit of equitable tolling by filing in the wrong court, but not get the 

benefit of equitable tolling by filing in the right court, but simply in the wrong 

office of that right court.  Petitioner was closer to getting her petition timely filed 

than plaintiffs who file in the wrong court. 

123. In sum, this is one of those odd cases where timely filing was missed 

by a combination of unusual circumstances, some caused by the government itself, 

and not likely to occur again.  In this case, equity demands that the diligent 

taxpayer get her day in court – and without having to pay the tax and sue for refund 

in district court. 

124. Respondent’s counsel has been informed of this motion and objects to 

its being granted. 
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WHEREFORE, it is prayed (1) that this motion to vacate be granted, (2) that 

this Court hold that the filing deadline at section 6213(a) is not jurisdictional and is 

subject to equitable tolling, and (3) that, thereafter, this Court schedule a hearing in 

this case on the propriety of equitable tolling under the relevant facts adduced at 

such hearing. 

Respectfully submitted, 
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