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SUMMARY OF THE CASE  
The instant appeal is from a final Order entered by the United 

States Tax Court on February 15, 2019, in which the Tax Court dismissed 

Boechler P.C.’s petition for judicial review by that Court upon lack-of-

jurisdiction grounds. Reduced to the essentials, the central issues in this 

appeal derive from the question of whether the thirty (30) day period 

specified in 26 U.S.C. § 6330(d)(1), and referenced in 26 C.F.R. §6330-

1(f)(1) is jurisdictional -- or whether it is not jurisdictional -- being 

thereby subject to equitable tolling. This issue is a topical subject in the 

federal courts of appeals. See, e.g., Myers v. Commissioner, 2019 U.S. 

App. LEXIS 19757, 2019 WL 2750850, ___ F.3d ___, ** 18-23 (D.C. Cir. 

July 2, 2019)[referring to 26 U.S.C. § 6330(d)(1) as being “nearly 

identical in structure” to 26 U.S.C. § 7623(b)(4) as addressed in Myers]. 

Also implicated in this appeal is the question of whether this case should 

be remanded to the Tax Court for a determination of whether appellant 

Boechler P.C. is entitled to equitable tolling, and if so, a determination of 

the taxpayer’s appeal upon its merits. It is respectfully submitted that 

given the topical nature of the subject matter herein, that 30 minutes of 

Oral Argument should be heard by the Court.
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  CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rule of Appellate Procedure 26.1 and Eighth 

Circuit Local Rule 26.1A, Petitioner–Appellant Boechler, P.C. hereby 

states that it is neither owned by a parent corporation, nor is there a 

publicly held corporation owning ten percent (10%) or more of its shares. 
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  JURISDICTIONAL STATEMENT 

The United States Court of Appeals for the Eighth Circuit has 

jurisdiction over the instant appeal from a final decision of the United 

States Tax Court pursuant to 26 U.S.C. § 7482(a)(1), and venue is proper 

in this Circuit Court under 26 U.S.C. §7482(b)(1)(B), as petitioner-

appellant Boechler P.C. is a North Dakota professional corporation which 

has its principal place of business located in Fargo, North Dakota.  

Boechler P.C. timely noticed its appeal to this Court under 26 

U.S.C. § 7483 and Rule 13(a)(1)(A) of the Federal Rules of Appellate 

Procedure, as the appealed-from final decision of the Tax Court was filed 

on February 15, 2019, with the Notice of Appeal to the Eighth Circuit 

having been properly filed in the Tax Court on May 15, 2019. 

The Tax Court had jurisdiction over this case pursuant to 26 U.S.C. 

§ 6330(d)(1). 

  STATEMENT OF THE ISSUES 

A. Recent decisional law of the United States Supreme Court and 
Circuit Courts of Appeal supports the conclusion that the 
statutory provisions of 26 U.S.C. §6330(d)(1) are not jurisdictional 
– and the Tax Court erred by holding to the contrary in this case. 

 
 Sebelius v. Auburn Reg'l Med. Ctr., 568 U.S. 145, 154 (2013) 
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 Henderson ex rel. Henderson v. Shinseki, 562 U.S. 428, 434-435, 
 437-438 & 441 (2011) 

 United States v. Kwai Fun Wong, 135 S. Ct. 1625, 1631 (2015) 
 

A. Applying contemporary United States Supreme Court decisional 
law within the context of the Congressional legislative history 
underlying both the original enactment of 26 U.S.C. § 6330(d)(1) 
and  subsequent amendments to that section further demonstrate 
that this statute’s thirty (30) day period  to file a petition for 
judicial review of a CDP hearing  decision is non-jurisdictional. 

 
 Sebelius v. Auburn Reg'l Med. Ctr., 568 U.S. 145, 154 (2013) 

 Magnum v. Action Collection Services, Inc., 575 F.3d 935, 940 (9th 
 Cir. 2009).  

 V.L. v. E.L., 2016 U.S. LEXIS 1653 (March 7, 2016)  

 
B. The July 2, 2019 decision of the District of Columbia Court of 

Appeals in Myers v. Commissioner in which  that Circuit Court of 
Appeals held that 26 U.S.C. § 7623(b)(4) – recognized by that 
Court to be “nearly identical in structure” to 26 U.S.C. § 6330(d)(1) 
– was “not jurisdictional”. 

 
 Myers v. Commissioner, 2019 U.S. App. LEXIS 19757, 2019 WL 
 2750850, ___ F.3d ___, (D.C. Cir. July 2, 2019) 

 
C. The District of Columbia Circuit in its July 2, 2019 decision in 

Myers v. Commissioner that the comparable statutory thirty (30) 
day period for appealing IRS decisions in 26 U.S.C. § 7623(b)(4) is 
subject to equitable tolling in the instance of untimely-filed 
petitions in Tax Court.  

 
 Myers v. Commissioner, 2019 U.S. App. LEXIS 19757, 2019 WL 
 2750850, ___ F.3d ___, (D.C. Cir. July 2, 2019) 
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 Holland v. Florida, 560 U.S. 631 (2010) 

 Volpicelli v. United States, 777 F.3d 1042, 1046 (9th Cir. 2015) 

 Young v. United States, 535 U.S. 34, 50 (2002) 

 
D. The facts of record in this case which warrant application of  

equitable tolling of the thirty (30) day time period of 26 U.S.C. § 
6330(d)(1) so as to excuse the appellant’s thirty-first (31ST) day 
filing of its petition to accommodate a substantive review of the 
IRS Collection Due Process CDP) decision by the Tax Court upon 
the merits. 
 

 Smith v. Berryhill, 139 S. Ct. 1765, 1778 (May 28, 2019) 

 Weber v. Commissioner, 122 T,C. 258, 261-262 (T.C. 2004) 

 Myers v. Commissioner, 2017 U.S. Tax Ct. LEXIS 22, 148 T.C. No. 
 20, 113 T.C.M. (CCH) 4072 (U.S. Tax Court June 5, 2017) 

 

E. The IRS practice of calculating the thirty (30) day period 
referenced in 26 U.S.C. §6330(d)(1) [and corresponding 26 C.F.R. 
§6330-1(f)(1)] from the date of the CDP Notice of Determination – 
rather than from the date of the Certified Mail delivery of the 
decision -- is arbitrary and capricious being thus violative of 
petitioner-appellant Boechler P.C.’s Fifth Amendment Equal 
Protection and Due Process rights. 
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STATEMENT OF THE CASE 

This case derives from a Notice of Determination dated July 28, 

2017, relative to Collection Due Process (CDP) proceedings associated 

with a $27,008.32 “Intentional Disregard Penalty” which had been 

assessed for the Petitioner’s alleged failure to provide notice to the Social 

Security Administration of the filing of  W3/W/2’s for the year 2012 -- 

documents which, in fact, had been filed with the Internal 

Revenue Service (IRS), copies of which were entered into the record of 

the underlying CDP hearing.1 

The Notice of Determination on Treasury Form 3877 was dated 

July 28, 2017, and was sent to petitioner Boechler, P.C. by Certified 

Mail on that date, but documentation of the date of the petitioner’s 

actual receipt of this mailing is missing from the documentary 

material which accompanied respondent Commissioner’s Motion to 

                                            
1 Parenthetically, it should be noted that there has never been any 
assertion by the IRS that petitioner Boechler, P.C. ever failed to remit 
quarterly withheld payroll funds, or that the petitioner ever failed to 
timely pay payroll withholding principal funds themselves. In fact, such 
funds were always remitted quarterly to the IRS in full.  See, e.g., 
the Petition filed by Boechler, P.C. in this case,  Appendix at 52-53. 
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Dismiss.  See, “Exhibit A” to respondent Commissioner’s “Motion to 

Dismiss for Lack of Jurisdiction”, Appendix at 25.  

In fact, the July 28, 2017 Notice of Determination was not 

delivered to petitioner Boechler, P.C. until July 31, 2017. See, the 

United States Postal Service Tracking Results report for the Certified 

Mail parcel with the Tracking Number 70153010000234404277, a copy 

of which document being included at “Appendix at 76-77. 

The current proceedings for review of the CDP hearing 

determination were commenced with the August 29, 2017 filing of the 

Petition by petitioner Boechler, P.C., with the documented Certified Mail 

mailing of the Petition herein to the Office of the Clerk of the United 

States Tax Court in Washington, D.C.2  See, also, 26 U.S.C. 

                                            
2 See, e.g., the Petition filed by Boechler, P.C. in this case, a copy of which 
being attached hereto along with its appendices, cover letter and 
Certified Mail documentation, at Appendix 50-79. The Respondent-
Appellee Commissioner was vague in the Commissioner’s dismissal 
motion papers as to when the respondent asserts the Boechler P.C. 
Petition was “filed” for the purposes of Rules 20 and 22 of the United 
States Tax Court Rules of Practice and Procedure, and most specifically, 
26 U.S.C. §7502, as that statute is incorporated by reference by Rule 22. 
Rule 22 provides that, “(f)or the circumstances under which timely 
mailed papers will be treated as having been timely filed, see Code 
section 7502.” In turn, 26 U.S.C. §7502 provides, in pertinent part, as 
follows: 
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§7502(d)(1)[“This section shall not apply with respect to -- (1) the filing of 

a document in, or the making of a payment to, any court other than 

the Tax Court . . . “. (emphasis added)]. 

Petitioner-appellant Boechler P.C.’s substantive specifications of 

error on the part of the Commissioner of Internal Revenue in the 

Collection Due Process (CDP) proceedings were stated in the appeal 

Petition filed with the Tax Court as follows: 

The entire record of the Collection Due process (CDP) Hearing and 
the underlying record contains no evidence that Petitioner Boechler 
 P.C. intentionally disregarded the requirement that it timely 
file  W-2 and W-3 forms for the period 12/2012. The W-2 and W-3 
forms  for the subject period were timely filed when the payroll 
taxes were  timely paid by Boechler P.C. and being timely 
collected by the  Internal Revenue Service. The Appeals Officer 

                                            
(a) General rule. 

 
(1)  Date of delivery.  If any return, claim, statement, or other 

 document required to be filed, or any payment required to 
 be made, within a prescribed period or on or before a 
 prescribed date under authority of any provision of the 
 internal revenue laws is, after such period or such date, 
 delivered by United States mail to the agency, officer, or office 
 with which such return, claim, statement, or other document 
 is required to be filed, or to which such payment is required 
 to be made, the date of the United States postmark 
 stamped on the cover in which such return, claim, 
 statement, or other document, or payment, is mailed shall 
 be deemed to be the date of delivery or the date of payment, 
 as the case may be . . . . . . 

 

Appellate Case: 19-2003     Page: 14      Date Filed: 07/19/2019 Entry ID: 4810029 



7 
 

erroneously  concluded that the record demonstrated that 
Petitioner had  intentionally disregarded the requirement that it 
timely file W-2  and W-3 forms for the period 12/2-12. 
Correspondingly, the Appeals  Officer erred by discrediting 
Petitioner’s request for abatement of  the “intentional disregard” 
penalty, where the record clearly  showed:  
 

(1)  That there was no evidence in the record that the W-2 
 and W-3 forms had not been timely filed in the first 
 instance;  

 
(2)  That there was no evidence in the record that Petitioner 

 did not cooperate to re-supply these forms, once 
 Petitioner became aware of the fact that the Social 
 Security Administration did not have these W-2 and W-
 3 documents on file; 

 
(3)  Nowhere in the record is there any evidence to show that 

 any payroll withholding taxes were not timely paid; and 
 

(4)  There exists no evidence in the record that Petitioner 
 had failed to timely remit payroll taxes to the Internal 
 Revenue Service for any pay period, at any time. The 
 $19,000.00 penalty is about two forms relative to payroll 
 taxes which were paid. 

 
See, the Boechler P.C. appeal Petition filed with the Tax 
Court, Appendix at 1-2 and 52-53. 
 

On October 4, 2017, the Commissioner of Internal Revenue filed a 

Motion to Dismiss Boechler P.C.’s Tax Court appeal “For Lack of 

Jurisdiction” – exclusively because petitioner Boechler, P.C. had filed its 

Petition seeking judicial review of the July 28, 2017, post-CDP hearing 

levy decision on the thirty-first (31st) countable day after July 28, 2017, 
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that the 30-day period referenced in 26 U.S.C. §6330(d)(1) is 

“jurisdictional” -- being not subject to any possible exception, presumably 

including equitable tolling or any other remedial or “savings” doctrine, 

regardless of any conceivable attendant facts, whatsoever.  

 In recognition of this Motion to Dismiss for Lack of Jurisdiction” by 

respondent Commissioner of Internal Revenue, the Tax Court by Order 

entered October 10, 2017 and served the following day on October 11, 

2017, directed that petitioner Boechler, P.C. “shall file an objection, if 

any” to that motion “on or before October 31, 2017.”  Appendix at 28. 

After the filing by Boechler P.C. of its “Objection to (the 

Commissioner’s) Motion to Dismiss for Lack of Jurisdiction”, pursuant to 

a specific Order entered by the Tax Court, the Commissioner filed a 

lengthy response to the petitioner’s Objection on December 19, 2017.3 

Appendix at 81-102. 

                                            
3 Following the filing by petitioner Boechler P.C. of its Objection to 
the Commissioner’s “Motion to Dismiss for Lack of Jurisdiction”, Tax 
Court Chief Judge L. Paige Marvel stated as follows in an Order served 
on December 4, 2017: 
 
 On October 4, 2017, respondent filed in the above-docketed case a  
 Motion to Dismiss for lack of Jurisdiction, on the ground that the 
 petition herein was not filed within the time prescribed by section 
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On February 15, 2019, the Tax Court entered an “Order of 

Dismissal”, granting the respondent Commissioner’s Motion to Dismiss 

for Lack of Jurisdiction”.  Appendix at 104-106. 

Firstly, the Tax Court recognized that petitioner Boechler P.C.’s 

appeal Petition had been postmarked on August 29, 2017 – the thirty-

first (31st) countable day following the July 28, 2017, mailing by the 

Internal Revenuw Service of the Notice of Determination Concerning 

Collection Action(s) Under Sections 6320 and/or 6330.  Appendix at 104-

105. 

The Tax Court then held as follows: 

In cases such as this one, the Court's jurisdiction depends on the 
issuance of a valid notice of determination by respondent's Office of 
Appeals and the timely filing of a petition by the taxpayer in 
response. Sec. 6330(d)(1); Weber v. Commissioner, 122 T.C. 258, 261 
(2004); Sarrell v. Commissioner, 117 T.C. 122, 125 (2001); see Rule 
330(b). See generally Rules 330-334.  

                                            
 6330(d) or 7502 of the Internal Revenue Code. Petitioner then 
 rejoined with a detailed objection filed on November 28, 2017. 
 
 Upon due consideration of the foregoing and the record herein, it is  
 
 ORDERED that on or before December 22, 2017, the respondent 
 shall file a response to petitioner’s just-referenced objection. 
 
 Appendix at 80 
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 Petitioner's objection to respondent's motion was filed on November 
 28, 2017. According to petitioner: (1) the 30-day period prescribed 
 in section 6330(d)(1) is not jurisdictional, but if it is, then (2) section 
 6330(d)(1) is subject to equitable tolling, and (3) the manner that 
 respondent (not to mention this Court) calculates the 30-day period, 
 that is from the date of mailing rather than the date of receipt, 
 violates petitioner's rights under the 5th Amendment because that 
 method is arbitrary.  

 None of petitioner's objections are persuasive.  

We have repeatedly held that "[t]he 30-day period provided in 
section 6330(d)(1) for the filing of a petition for review is 
jurisdictional." Gray v. Commissioner, 138 T.C. 295, 299 (2012). 
Furthermore, in Guralnik v. Commissioner, 146 T.C. 230, 237-238 
(2016), we held that because the statutorily-prescribed filing period 
is jurisdictional, the period is not subject to equitable tolling, see 
Auburn Reg'l Med. Ctr., 133 S. Ct. at 824 (a court may not apply 
equitable tolling to a jurisdictional filing requirement); Pollock v. 
Commissioner, 132 T.C. 21, 29 (2009) ("If a deadline is 
jurisdictional, a court may not use equitable tolling to extend it * * 
* even if the result is harsh."). Lastly, we reject petitioner's claim 
that the manner by which the 30-day period is calculated is 
arbitrary and violative of petitioner's 5th Amendment rights. Other 
than point out how the method affects the filing period, petitioner 
has not explained why the method is arbitrary. Furthermore, the 
method reflects the standard and consistent way that various 
periods provided for under the Internal Revenue Code and other 
Federal statutes are calculated. See, e.g., 2 U.S.C. 394(a); Rule 25; 
Fed. R. Civ. P. 6. That being so, it is 

 ORDERED that respondent's motion is granted and this case 
 is dismissed for lack of jurisdiction upon the ground that the 
 petition was not filed within the period prescribed by section 
 6330(d). (capitalization emphasis in original). 

 Appendix at 105-106 
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 Following the filing by petitioner Boechler P.C. of its Notice of 

Appeal to the Eighth Circuit, pursuant to 26 U.S.C. § 7483 and Rule 

13(a)(1)(A) of the Federal Rules of Appellate Procedure, the current 

appellate proceedings ensued. 

   SUMMARY OF THE ARGUMENT 

 Firstly, appellant Boechler P.C. argues in this appeal that recent 

decisional law of the United States Supreme Court and Circuit Courts of 

Appeal supports the conclusion that the statutory provisions of 26 U.S.C. 

§6330(d)(1) are not jurisdictional, and that the United States Tax Court 

erred by holding to the contrary in this case. 

 The appellant also argues that application of contemporary United 

States Supreme Court decisional law within the context of the 

Congressional legislative history underlying both the original enactment 

of 26 U.S.C. § 6330(d)(1), and subsequent amendments to that statutory 

section, further demonstrate that this statute’s thirty (30) day period  to 

file a petition for judicial review of an IRS Collection Due Process (CDP) 

hearing decision is non-jurisdictional.   

 In support of its position that the thirty (30) day period within 26 

U.S.C. § 6330(d)(1) is not jurisdictional, but rather is subject to 
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application of equitable tolling, Appellant Boechler P.C. highlights the 

very recent (July 2, 2019) decision of the District of Columbia Court of 

Appeals in Myers v. Commissioner in which that Circuit Court of Appeals 

held that 26 U.S.C. § 7623(b)(4) – recognized by that Court to be “nearly 

identical in structure” to 26 U.S.C. § 6330(d)(1) – was “not jurisdictional”. 

 Appellant Boechler P.C. also argues, based in part upon the recent 

decision of the District of Columbia Court of Appeals in Myers v. 

Commissioner, that the comparable statutory thirty (30) day period for 

appealing IRS decisions in 26 U.S.C. § 7623(b)(4) is subject to equitable 

tolling in the instance of untimely-filed petitions in Tax Court.  

 The appellant further argues in this appeal that the facts of record 

in this case warrant application of  equitable tolling of the thirty (30) day 

time period of 26 U.S.C. § 6330(d)(1)in the appellant’s favor, so as to 

excuse the appellant’s thirty-first (31st) day filing of its petition to 

accommodate a substantive review of the IRS Collection Due Process 

CDP) decision by the Tax Court upon the merits. 

 Finally, appellant Boechler P.C. argues that the IRS practice of 

calculating the thirty (30) day period referenced in 26 U.S.C. §6330(d)(1) 

[and corresponding 26 C.F.R. §6330-1(f)(1)] from the date of the CDP 
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Notice of Determination – rather than from the date of the Certified Mail 

delivery of the decision -- is arbitrary and capricious being thus violative 

of  Boechler P.C.’s Fifth Amendment Equal Protection and Due Process 

rights. 

    STANDARD OF REVIEW 

 The Eighth Circuit reviews questions of subject matter jurisdiction, 

as those which are implicated in the instant case, under a de novo 

standard of review.  Acuity v. Rex, LLC, 2019 U.S. App. LEXIS 20720, *6 

(8th Cir. July 12, 2019), citing Iowa League of Cities v. EPA, 711 F.3d 844, 

861 (8th Cir. 2013). Thus, the standard of review applicable to all issues 

presented in the instant appeal is de novo. 

     ARGUMENT 

A.  Recent decisional law of the United States Supreme 
 Court and Circuit Courts of Appeal supports the 
 conclusion that the statutory provisions of 26 
 U.S.C. §6330(d)(1) are not jurisdictional – and the  Tax 
 Court erred by holding to the contrary in this case.  

 
In its appealed-from Order, the Tax Court thus granted respondent 

Commissioner of Internal Revenue’s motion to dismiss petitioner 

Boechler P.C.’s Tax Court, exclusively because the petition was not filed 

within the thirty (30) day period referenced prescribed by 26 U.S.C. § 
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6330(d), and the Tax Court considered the thirty (30) day period 

referenced in this statute to be “jurisdictional”. 

Specifically, 26 U.S.C. §6330(d)(1) provides for judicial review by 

the United States Tax Court of a taxpayer levy determination following 

a CDP hearing -- such as that which occurred in the instance of petitioner 

Boechler, P.C. in the instant case. The express language of 26 U.S.C. 

§6330(d)(1) reads as follows: 

(d) Proceeding after hearing. 

(1) Petition for review by Tax Court.  The person may, within 
30 days of a determination under this section, petition 
the Tax Court for review of such determination (and the 
Tax Court shall have jurisdiction with respect to such 
matter). (emphasis added). 

 
 The Tax Court in its dismissal decision in this case adopted the 

Commissioner’s principal argument s that the thirty (30) day period 

referenced in 26 U.S.C. §6330(d)(1) for judicial review by the Tax Court 

is a jurisdictional requirement.  

 Indeed, the answer to the question of whether the thirty (30) day 

provision of 26 U.S.C. §6330(d)(1) is truly “jurisdictional” is more than 

semantic.  See, e.g.,  Henderson ex rel. Henderson v. Shinseki, 562 U.S. 

428, 434, 131 S. Ct. 1197, 179 L. Ed. 2d 159 (2011)["Branding a rule as 
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going to a court's subject-matter jurisdiction alters the normal operation 

of our adversarial system," id., and "deprives a court of all authority to 

hear a case" when a litigant fails to comply, United States v. Kwai Fun 

Wong, 135 S. Ct. 1625, 1631, 191 L. Ed. 2d 533 (2015)[Holding that a 

rebuttable presumption of equitable tolling applied to suits brought 

against the United States under a statute waiving sovereign immunity 

as Congress provided no clear statement indicating that 28 U.S.C. § 

2401(b) was the rare statute of limitations that could deprive a court of 

jurisdiction.].  

Given the "drastic consequences" of labeling time limitations 

statute or court rule as jurisdictional, the United States Supreme Court 

"has endeavored in recent years to bring some discipline to the use of 

[that] term." Gonzalez v. Thaler, 565 U.S. 134, 141, 132 S. Ct. 641, 181 L. 

Ed. 2d 619 (2012) (internal quotation marks omitted).  

Accordingly, the Supreme Court has "pressed a stricter distinction 

between truly jurisdictional rules, which govern 'a court's adjudicatory 

authority,' and non-jurisdictional 'claim processing rules,' which do not." 

Id. (quoting Kontrick v. Ryan, 540 U.S. 443, 454-55, 124 S. Ct. 906, 157 

L. Ed. 2d 867 (2004). See, also Hoogerheide v. I.R.S., 637 F.3d 634, 638 
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(6th Cir. 2011) [describing a non-jurisdictional rule as one that "goes to a 

plaintiff's right to relief, not to his (or her) right to enter the federal 

courts"].  

Statutes of limitation, as well as other filing deadlines, typically fall 

into the latter category. Although they may use mandatory, even 

emphatic, terms, they often "seek to promote the orderly progress 

of litigation, . . . not deprive a court of authority to hear a case." 

Wong, 135 S. Ct. at 1632 (internal quotation marks omitted); see also 

Musacchio v. United States, 136 S. Ct. 709, 717, 193 L. Ed. 2d 639 (2016) 

(the statute of limitations for federal crimes in 18 U.S.C. § 3282(a) "does 

not expressly refer to subject-matter jurisdiction or speak in 

jurisdictional terms"); Sebelius v. Auburn Reg'l Med. Ctr., 568 U.S. 145, 

154, 133 S. Ct. 817, 184 L. Ed. 2d 627 (2013); and Henderson, 562 U.S. at 

438.  

Specifically, the Supreme Court in Henderson held the statutory 

120-day deadline on filing appeals from Veterans Administration 

administrative decision to the Court of Veterans Claims (Veterans Court) 

-- an Article I court just like the United States Tax Court -- is not 

jurisdictional, but is, rather, a claim-processing rule that may be 

Appellate Case: 19-2003     Page: 24      Date Filed: 07/19/2019 Entry ID: 4810029 



17 
 

subject to equitable exceptions.  Henderson v. Shinseki, 566 U.S. 428, 

434-435, 437-438 & 441 (2011).  As Justice Alito wrote for the Court in 

Henderson: 

In this case, as in others that have come before us in recent years, 
we must decide whether a procedural rule is “jurisdictional.” See 
Reed Elsevier, Inc. v. Muchnick, 559 U.S. 154, 130 S. Ct. 1237, 176 
L. Ed. 2d 18 (2010); Union Pac. R.R. v. Locomotive Eng'rs and 
Trainmen Gen. Comm. of Adjustment, Central Region, 558 U.S. 67, 
130 S. Ct. 584, 175 L. Ed. 2d 428 (2009); Bowles, supra; Arbaugh v. 
Y & H Corp., 546 U.S. 500, 126 S. Ct. 1235, 163 L. Ed. 2d 1097 
(2006); Eberhart v. United States, 546 U.S. 12, 126 S. Ct. 403, 163 
L. Ed. 2d 14 (2005) (per curiam); Scarborough v. Principi, 541 U.S. 
401, 124 S. Ct. 1856, 158 L. Ed. 2d 674 (2004); Kontrick v. Ryan, 
540 U.S. 443, 124 S. Ct. 906, 157 L. Ed. 2d 867 (2004). This question 
is not merely semantic but one of considerable practical importance 
for judges and litigants. Branding a rule as going to a court's 
subject-matter jurisdiction alters the normal operation of our 
adversarial system  . . . . . . . . . .  
Because the consequences that attach to the [jurisdictional] label 
may be so [drastic], we have tried in recent cases to [bring some 
discipline] to the use of this term. We have urged that a rule should 
not be referred to as [jurisdictional] unless it governs a court's 
adjudicatory capacity, that is, its subject-matter or personal 
jurisdiction. Reed Elsevier, supra, at ___,  130 S. Ct. 1237, 176 L. 
Ed. 2d 18; Kontrick, supra, at 1203]  455, 124 S. Ct. 906, 157 L. Ed. 
2d 867. Other rules, even if important and mandatory, we have 
said, should not be given the jurisdictional brand. See Union 
Pacific, 558 U.S., at 81, 130 S. Ct. 584, 175 L. Ed. 2d 428. 
 
Among the types of rules that should not be described as 
jurisdictional are what we have called “claim-processing rules.” 
These are rules that seek to promote the orderly progress of 
litigation by requiring that the parties take certain procedural 
steps at certain specified times. Id., at 86, 130 S. Ct. 584, 175 L. Ed. 
2d 428; Eberhart, supra, at 19, 126 S. Ct. 403, 163 L. Ed. 2d 14; 
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Scarborough, supra, at 413-414, 124 S. Ct. 1856, 158 L. Ed. 2d 674; 
Kontrick, supra, at 455-456, 124 S. Ct. 906, 157 L. Ed. 2d 867. Filing 
deadlines, such as the 120-day filing deadline at issue here, are 
quintessential claim-processing rules. Accordingly, if we were 
simply to apply the strict definition of jurisdiction that we have 
recommended in our recent cases, we would reverse the decision of 
the Federal Circuit, and this opinion could end at this point . . . . .  
 
In the end, however, none of the precedents cited by the parties 
controls our decision here. All of those cases involved review by 
Article III courts. This case, by contrast,  involves review by an 
Article I tribunal as part of a unique administrative scheme. 
Instead of applying a categorical rule regarding review of 
administrative decisions, we attempt to ascertain Congress' intent 
regarding the particular type of review  
at issue in this case . . . . .  
 
We hold that the deadline for filing a notice of appeal with the 
Veterans Court does not have jurisdictional attributes. The 120-day 
limit is nevertheless an important procedural rule. Whether this 
case falls within any exception to the rule is a question to be 
considered on remand.[Footnote 4]  
 
[Footnote 4: The parties have not asked us to address whether the 
120-day deadline in 38 U.S.C. § 7266(a) is subject to equitable 
tolling, nor has the Government disputed that the deadline is 
subject to equitable tolling if it is not jurisdictional.] 
 
566 U.S. at 434-435, 437-438 & 441 
 
Certainly the relationship between Internal Revenue Service 

Collection Due Process (CDP) proceedings levy decisions and the “judicial 

review” of those decisions provided by 26 U.S.C. §6330(d)(1) are 

analogous to the 120-limit addressed by the Supreme Court in Henderson 
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for appealing Veterans Administration administrative decisions to the 

Court of Veterans Claims.   

Indeed, the corresponding “mailbox” filing rule contained in 26 

U.S.C. §7502(d)(1) considers appeals from IRS determinations following 

CDP hearings to be treated in the same manner as tax return filings, as 

its statutory language expressly states that, “(t)his section shall not 

apply with respect to -- (1) the filing of a document in, or the making of 

a payment to, any court other than the Tax Court . . . “. (emphasis 

added)]. 

B. Applying contemporary United States Supreme 
 Court decisional law within the context of the 
 Congressional legislative history underlying both the 
 original enactment of 26 U.S.C. § 6330(d)(1) and 
 subsequent amendments to that section further 
 demonstrate that this statute’s thirty (30) day period  
 to file a petition for judicial review of a CDP hearing 
 decision is non-jurisdictional.  

 
Applying contemporary United States Supreme Court case law 

within the context of Congressional legislative history to the 

circumstances of the instant case makes further evident that the thirty 

(30) day period for the filing of a petition to the Tax Court under section 

6330(d)(1) is not jurisdictional.  
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As originally enacted by § 3401(b) of the IRS Restructuring and 

Reform Act of 1998, Pub. L. 105-206, section 6330(d) (1) provided as 

follows:  

(d) Proceeding After Hearing. – (1) Judicial review of 
determination. -- The person may, within 30 days of a 
determination under this section, appeal such determination- (A) to 
the Tax Court (and the Tax Court shall have jurisdiction to hear 
such matter); or (B) if the Tax Court does not have jurisdiction of 
the underlying tax liability, to a district court of the United States. 
If a court determines that the appeal was to an incorrect court, a 
person shall have 30 days after the court determination to file such 
appeal with the correct court.  
 
The legislative history of this section says nothing about whether 

this 30-day time period is jurisdictional. S. Rept. 105-174 at 67-69; H.R. 

(Conf.) Rept. 105-599 at 263-266.  

In 2000, Congress amended section 6330(d)(1) to replace the 

parenthetical “(and the Tax Court shall have jurisdiction to hear such 

matter)” with the broader parenthetical “(and the Tax Court shall have 

jurisdiction with respect to such matter)”. Pub. L. 106-554, § 313(d). In 

the Conference Report on the legislation, this change to the wording is 

explained merely as one to clarify that a CDP determination of the Tax 

Court is a decision that is reviewable on appeal in another court. H.R. 

(Conf.) Rept. 106-1033 at 1024-1025.  
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In 2006, Congress made the Tax Court the sole venue for appeal of 

CDP notices of determination involving any tax by shortening section 

6330(d)(1) to read: “Judicial review of determination. -- The person may, 

within 30 days of a determination under this section, appeal such 

determination to the Tax Court (and the Tax Court shall have 

jurisdiction with respect to such matter).” As amended by Pub. L. 109-

280, § 855(a). The legislative history of this 2006 change does not mention 

the 30-day period. Joint Committee on Taxation, “Technical Explanation 

of H.R. 4, the ‘Pension Protection Act of 2006’, as Passed by the House on 

July 28, 2006, and as Considered by the Senate on August 3, 2006” (JCX-

38-06), August 3, 2006, at 201-202.  

Congress again amended section 6330(d)(1) in 2015, so as to remove 

the phrase "appeal such determination to the Tax Court", replacing it 

with that of, "petition the Tax Court for review of such 

determination".  Pub. L. 114-113, Div. Q, sec. 424(b)(1)(A).4 

                                            
4 By this amendment, Congress (1) changed the wording of the Tax Court 
CDP proceeding from an “appeal” to a “petition”, and (2) inserted a single 
statutory tolling provision to coordinate the time period with the 
bankruptcy stay. The legislative history of this provision can be found at: 
Joint Committee on Taxation, Technical Explanation of the Protecting 
Americans From Tax Hikes Act of 2015, House Amendment No. 2 To The 
Senate Amendment To H.R. 2029 (Rules Committee Print 114-40), JCX- 
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Thus, the final result is a single sentence in section 6330(d)(1) that 

contains two parts – one providing a filing deadline and another 

(contained within a parenthetical) referencing jurisdiction in the Tax 

Court. 

Under contemporary Supreme Court case law, “most time bars are 

non-jurisdictional.” Wong, supra, at 1632. However, there are two 

exceptions to this rule.   

The first such exception is that the Court will ignore its current 

“non-jurisdictional” rule if there is a long line of Supreme Court 

precedent interpreting the exact provision involved as jurisdictional. See, 

e.g., Bowles v. Russell, 549 U.S.1092 (2006) and John R. Sand & Gravel 

Co. v. United States, 552 U.S. 130 (2007). This exception does not apply 

here though, because in the twenty -one (21) years since section 

6330(d)(1) was enacted, the Supreme Court has never interpreted it.   

Second, Congress may override the normal non-jurisdictional 

interpretation by making a clear statement indicating that Congress 

                                            
144-15 (Dec. 17, 2015), pp. 255-256. Nothing in that legislative 
history indicates that the new language was drafted to make the 
time period jurisdictional. Indeed, quite to the contrary, this 
legislative history refers to the 30-day period as a “period of 
limitations”. (emphasis added). Id. at 255. 
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wants the time period to be jurisdictional. However, “Congress must do 

something special, beyond setting an exception-free deadline, to tag a 

statute of limitations as jurisdictional and so prohibit a court from tolling 

it.” Wong, supra, at 1632.  

The Supreme Court decision most pertinent to interpreting section 

6330(d)(1) is the Court’s 2013 opinion in Sebelius v. Auburn Regional 

Med. Cntr., supra. The opinion in Auburn Regional Med. Cntr involved 

the 180-day time period under 42 U.S.C. §1395oo(a)(3) that Medicare 

providers had to file in an administrative tribunal in order to complain 

of insufficient reimbursements. In a single, long sentence, subsection (a) 

of that statute provided that those providers “may” obtain hearings 

before administrative boards if (1) the providers were dissatisfied with 

certain administrative reimbursement determinations, (2) the amount in 

controversy was $10,000 or more, and (3) the providers requested a 

hearing within 180 days after the determination.  

Although the Supreme Court had appointed an amicus curiae to 

argue that the 180-day period was jurisdictional, the Court ended up 

rejecting that position, explaining as follows:  

Amicus urges that the three requirements in § 1395oo(a) are 
specifications that together define the limits of the PRRB's 
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jurisdiction. Subsection (a)(1) specifies the claims providers may 
bring to the Board, and subsection (a)(2) sets forth an amount-in-
controversy requirement. These are jurisdictional requirements, 
amicus asserts, so we should read the third Case: 15-73819, 
03/16/2016, ID: 9903317, Dkt. Entry: 5-2, Page 18 of 38 (23 of 43) 
11 specification, subsection (a)(3)’s 180-day limitation, as also 
setting a jurisdictional requirement.  
 
Last Term, we rejected a similar proximity-based argument.  

Sebelius v. Auburn Regional Med. Cntr., supra, 133 S. Ct. at 825.  

The Supreme Court noted that subsection (a)(3) did not contain 

words similar to “shall file a notice of appeal” – words insufficient even 

in Henderson to make the time period jurisdictional – but rather 

contained the much milder words “may obtain a hearing” before the 

Board if “such provider files a request for a hearing within 180 days after 

notice of the intermediary's final determination.” Id. at 824- 825. The 

Court found that even this language failed to overcome the contemporary 

general rule applied by the Supreme Court that filing deadlines are not 

jurisdictional.  

As the Court noted, the statutory-language-proximity-based 

argument made by the amicus in Sebelius v. Auburn Regional Med. Cntr 

had been previously made the very year before – in Gonzalez v. Thaler, 

132 S. Ct. 641 (2012).  In Gonzalez, 28 U.S.C. § 2253 addressed the 
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jurisdiction of district courts in habeas corpus review. Section (c)(3) of 

that statute provided that “[t]he certificate of appealability under 

paragraph (1) shall indicate which specific issue or issues satisfy the 

showing required by paragraph (2).” As in Sebelius v. Auburn Regional 

Med. Cntr., the Court in Gonzalez refused to consider the requirement of 

paragraph (c)(3) to be jurisdictional, even though that language was 

adjacent to several jurisdiction-related provisions within the same 

section of the United States Code. The Court in Gonzalez thus reasoned 

that, “(m)ere proximity will not turn a rule that speaks in non-

jurisdictional terms into a jurisdictional hurdle.” Gonzalez, 132 S. Ct. at 

651.  

However, even before Gonzalez and Auburn, federal appellate 

courts held that a time period was not jurisdictional, despite being 

statutorily included adjacent to a jurisdictional grant in the same 

sentence. For example, 15 U.S.C. §1692k authorizes a suit for monetary 

damages under the Fair Debt Collection Practices Act. Subsection (d) 

thereof provides: “Jurisdiction: An action to enforce any liability created 

by this subchapter may be brought in any appropriate United States 

district court without regard to the amount in controversy, or in any other 
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court of competent jurisdiction, within one year from the date on which 

the violation occurs.”  As the federal appellate court explained:  

[W]e attach no particular significance to the fact that this 
statute of limitations appears in the same sentence in which 
the jurisdiction provision appears. Nothing in the structure of 
that sentence tells us that the time limitation was also a 
jurisdictional limitation. In fact, a more natural reading is that 
parties may bring their action in any “court of competent 
jurisdiction” and may do so “within one year.” 15 U.S.C. § 1692k(d). 
It is fair to say that parties are faced with a “when” issue and a 
“what court” issue for every action, but the former does not usually 
control or affect the latter. (emphasis added). 
 
Magnum v. Action Collection Services, Inc., 575 F.3d 935, 940 (9th 

 Cir. 2009).  
 
Similar to the circumstances addressed by the Supreme Court in 

Auburn and Magnum, section 6330(d)(1) is a single sentence referencing 

jurisdiction in the Tax Court and a time period. Importantly, though, 

there is no clear statement that the time period is similarly intended 

to be jurisdictional. Instead, there is confusion.  

Indeed, rigid jurisdictional significance tied to the 30-day filing 

deadline within 26 U.S.C. §6330(d)(1) would be more likely if a 

jurisdictional grant was expressly contingent on compliance with the 

filing deadline, such as: “The person may, within 30 days of 

determination under this section, appeal such determination to the Tax 
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Court (and the Tax Court shall have jurisdiction with respect to such 

matter only if the appeal is brought within such period)”.5 

Combined with the ambiguous language of section 6330(d)(1) in its 

current form is the original language, which contained a rule governing 

a situation often raised as a ground for equitable tolling – i.e., timely 

filing in the wrong forum; Irwin v. Dept. of Veterans Affairs, 498 U.S. 89, 

96 n.3 (1990); Burnett v. N.Y. Cent. R.R. Co., 380 U.S. 424, 429-430 

(1965); Herb v. Pitcairn, 325 U.S. 77 (1945); Oltman v. Holland Am.Line-

USA, Inc., 538 F.3d 1271, 1279-1280 (9th Cir. 2008). This strongly 

suggests that Congress did not think the 30-day period was 

jurisdictional, or otherwise not subject to equitable tolling.  

The legislative history of section 6330(d)(1) does not illuminate 

Congress’ thinking as to whether the 30-day period is jurisdictional. 

However, even if that history did, the United States Supreme Court in 

Wong expressed doubt that legislative history alone could provide the 

clear statement necessary to overcome the Court’s contemporary 

                                            
5 The “only if” language in the hypothetical statute is derived from V.L. 
v. E.L., 2016 U.S. LEXIS 1653 (March 7, 2016) (per curiam)(hypothetical 
statute would have made a condition jurisdictional if the statute had 
contained the words “shall have jurisdiction…only if” the condition was 
met). 
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conclusion of usual non-jurisdictional nature of filing deadlines. Wong, 

supra, at 1632 (“Finally, even assuming legislative history alone could 

provide a clear statement (which we doubt), none does so here.”)  

Reduced to the essentials, therefore, under contemporary decisional 

law of the United States Supreme Court case law, the proper conclusion 

is that the 30-day period to file a CDP appeal in the Tax Court is not 

jurisdictional, because there is no clear statement within the very 

language of the statute that the 30-day filing period of 26 U.S.C. 

§6330(d)(1) is jurisdictional. 

C. The July 2, 2019 decision of the District of Columbia 
 Court of Appeals in Myers v. Commissioner in which 
 that Circuit Court of Appeals held that 26 U.S.C. § 
 7623(b)(4) – recognized by that Court to be “nearly 
 identical in structure” to 26 U.S.C. § 6330(d)(1) – was 
 “not jurisdictional”. 
 

 In Myers v. Commissioner, 2019 U.S. App. LEXIS 19757, 2019 WL 

2750850, ___ F.3d ___, (D.C. Cir. July 2, 2019), a decision filed only days 

ago, the District of Columbia Circuit Court of Appeal addressed the 

essential question of whether the thirty (30) day period to file a Tax Court 

appeal was “jurisdictional”.  2019 U.S. App. LEXIS 19757, 2019 WL 

2750850, at **18-23. 
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 Recognizing that 26 U.S.C. § 7623(b)(4) was “nearly identical in 

structure” to the 26 U.S.C. § 6330(d)(1) which is implicated in the 

instant case6, the D.C. Circuit in Myers engaged in the following 

compelling analysis: 

   Whether the 30-day Filing Period is Jurisdictional 

Having agreed with the Tax Court's conclusion that Myers's 
petition was not timely filed, we must now decide whether 
that  defect deprived the Tax Court of jurisdiction over 
Myers's petition. We hold that it did not. 

The Supreme Court in recent years has "pressed a stricter 
distinction between truly jurisdictional rules, which govern 
a court's adjudicatory authority, and non-jurisdictional 
claim-processing rules, which do not." Gonzalez v. Thaler, 565 
U.S. 134, 141, 132 S. Ct. 641, 181 L. Ed. 2d 619 (2012) (cleaned up). 
Key to our present decision, the Court has "made plain that most 
time bars are non-jurisdictional"; they are "quintessential claim-
processing  rules which seek to promote the orderly progress of 
litigation, but do not deprive a court of authority to hear a case." 
United States v. Kwai Fun Wong, 135 S. Ct. 1625, 1632, 191 L. Ed. 
2d 533 (2015) (cleaned up). Therefore, although the "Congress is 
free to attach ... the jurisdictional label to a rule that we would 
prefer to call a claim-processing rule," Henderson v. Shinseki, 562 
U.S. 428, 435, 131 S. Ct. 1197, 179 L. Ed. 2d 159 (2011), we treat a 
time bar as jurisdictional "only if Congress has 'clearly stated' as 
much," Kwai Fun Wong, 135 S. Ct. at 1632. See also Fort  Bend 
Cty. v. Davis, 139 S. Ct. 1843, 1850, 204 L. Ed. 2d 116  (U.S. 2019) 
("the Court has clarified that it would leave the  ball  in 
Congress' court"). The Supreme Court has explained that this "clear 
statement requirement" is satisfied only if the statute  "expressly 

                                            
6 Myers v. Commissioner, supra, 2019 U.S. App. LEXIS 19757, 2019 WL 
2750850 at *23.  
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refers to subject-matter jurisdiction or speaks in jurisdictional 
terms." Musacchio v. United States, 136 S. Ct. 709, 717, 193 L. Ed. 
2d 639 (2016) (cleaned up). It is not enough, for  instance, that a 
statute uses "mandatory language." Id. 

 Again, § 7623(b)(4) provides: 

 
  Any determination regarding an award under paragraph (1), 
  (2), or (3) may, within 30 days of such determination, be  
  appealed to the Tax Court (and the Tax Court shall have  
  jurisdiction with respect to such matter). 

The IRS contends this constitutes a "clear statement" because the 
Congress "placed the jurisdictional language in the same sentence 
and subsection as the time limit." As our amicus points out, 
however, the Supreme Court has explicitly rejected 
"proximity-based arguments" to that effect. See Sebelius v. 
Auburn Reg'l Med.  Ctr., 568 U.S. 145, 155, 133 S. Ct. 817, 184 L. 
Ed. 2d 627 (2013) . . . . . .  

Here, as in Auburn, a single sentence contains both a requirement 
to file within a stated number of days and a grant of jurisdiction; 
yet there is nothing in the structure of the sentence that "conditions 
the jurisdictional grant on the limitations period, or otherwise 
links" those separate clauses. Kwai Fun Wong, 135 S. Ct. at 1633. 
On the contrary, the jurisdictional grant is separated from the rest 
of the provision by being put in parentheses and introduced by the 
word "and," which announces a new independent clause. We 
therefore do not attach dispositive significance to the proximity 
between the provision setting the time period and the jurisdictional 
grant . . . . . .  

We hold § 7623(b)(4) does not contain a "clear statement" that 
timely filing is a jurisdictional prerequisite to the Tax 
Court's hearing the whistleblower's case. (bold, underlined 
emphasis  added). 

 Myers v. Commissioner, supra, 2019 U.S. App. LEXIS 19757, 2019 
 WL  2750850, at ** 18-23 

Appellate Case: 19-2003     Page: 38      Date Filed: 07/19/2019 Entry ID: 4810029 



31 
 

  
 Appellant Boechler P.C. submits that the same conclusion is 

warranted in the instant case involving “nearly identical in structure” 

26 U.S.C. § 6330(d)(1). Myers v. Commissioner, supra, 2019 U.S. App. 

LEXIS 19757, 2019 WL 2750850 at *23.  

D.  The District of Columbia Circuit in its July 2, 2019 
decision in Myers v. Commissioner held that the 
comparable statutory thirty (30) day period for 
appealing IRS decisions in 26 U.S.C. § 7623(b)(4) is 
subject to equitable tolling in the instance of untimely-
filed petitions in Tax Court.  

 
In its July 2, 2019 decision in Myers v. Commissioner, supra, after 

holding that the thirty (30) day appeal period in 26 U.S.C. § 7623(b)(4) 

was not jurisdictional, the District of Columbia Circuit then addressed 

the question of whether this [“nearly identical in structure” to 26 U.S.C. 

§ 6330(d)(1)] statute was subject to equitable tolling. Myers v. 

Commissioner, supra, 2019 U.S. App. LEXIS 19757, 2019 WL 2750850 at 

**23-26. 

The Circuit Court held that equitable tolling could be applied to 

the non-jurisdictional statutory 30-day period within 26 U.S.C. § 

7623(b)(4), with the Court explaining in Myers as follows: 
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  Whether the 30-day Filing Period  
  is Subject to Equitable Tolling 

Because we hold that § 7623(b)(4) is not jurisdictional, we 
come to  the question whether the filing period is subject 
to equitable tolling. Under Irwin v. Dep't of Veterans Affairs, 498 
U.S. 89, 111 S. Ct. 453, 112 L. Ed. 2d 435 (1990) and its progeny, "a 
non-jurisdictional federal statute of limitations is normally subject 
to a rebuttable presumption in favor of equitable tolling." Holland 
v. Florida, 560 U.S. 631, 645-46, 130 S. Ct. 2549, 177 L. Ed. 2d 130 
(2010) (cleaned up). Because the "presumption of  equitable tolling 
was adopted in part on the premise that such a principle is likely to 
be a realistic assessment of legislative intent,"  Auburn,  568 
U.S. at 159 (cleaned up), it is rebutted if there is "good  reason to 
believe that Congress did not want the equitable tolling doctrine to 
apply," United States v. Brockamp, 519 U.S. 347, 350,  117 S. Ct. 
849, 136 L. Ed. 2d 818 (1997). 

The IRS maintains equitable tolling is not a realistic assessment of 
legislative intent with regard to § 7623(b)(4), citing the Supreme 
Court's decision in Auburn. There the Supreme Court denied the 
presumption to the 180-day limit for appealing a Medicare 
reimbursement determination to an administrative review board, 
in part because "unlike the remedial statutes at issue in many of 
th[e] Court's equitable-tolling decisions," the statutory scheme is 
"not designed to be unusually protective of claimants." 568 U.S. at 
159-160. The IRS therefore argues that the "whistleblower statute 
providing for an 'award' is not a remedial provision" "designed to be 
unusually protective of claimants." 

Indeed, it is not, but the Court in Auburn did not rest its evaluation 
of legislative intent on this factor alone. The Court began its 
analysis by saying, "[w]e have never applied the Irwin presumption 
to an agency's internal appeal deadline." Id. at 159. It then 
explained that the Secretary of the Department of Health and 
Human Services, pursuant to its rulemaking authority, had 
expressly prohibited the review board from extending the filing 
deadline. Id. at 159; see 42 C.F.R. § 405.1841(b) (2007). Because the 
Congress had amended the statute six times, "each time leaving 
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untouched the 180-day administrative appeal provision and the 
Secretary's rulemaking authority," the Court inferred that the 
Congress approved of the regulation. Id. at 159. Finally, it noted 
the statutory scheme is not "one in which laymen, unassisted by 
trained lawyers, initiate the process"; instead, providers are 
"sophisticated" "repeat players" who are "assisted by legal counsel." 
Id. at 160. 

None of these other indicators of legislative intent is present in this 
case: The Tax Court is not an "internal" "administrative body" and 
Tax Court petitioners are typically pro se, individual taxpayers who 
have never petitioned the Tax Court before. Moreover, the IRS 
points to no regulation or history of legislative revision that might 
contradict the Irwin presumption. That the whistleblower award 
statute is not unusually protective of claimants is the 
only consideration on the IRS side of the ledger. Without more, we 
are not persuaded to set aside a presumption that has been so 
consistently applied. See, e.g. Young v. United States, 535 U.S. 43, 
49, 122 S. Ct. 1036, 152 L. Ed. 2d 79 (2002) ("It is hornbook law that 
limitations periods are customarily subject to equitable tolling") 
(cleaned up). 

 We therefore hold the Irwin presumption has not been rebutted 
 and the filing period in § 7623(b)(4) is subject to equitable 
 tolling. Accordingly, we will remand the case to the Tax 
 Court to  consider in the first instance whether equitable 
 tolling is  appropriate in this case. 

 
       Conclusion 

 In sum, we agree with the Tax Court's conclusion that 
 Myers's petition was not timely filed under § 7623(b)(4), 
 reverse its dismissal for want of jurisdiction, and remand 
 the case for the Tax Court to decide whether Myers is 
 entitled to equitable tolling.(bold, underlined emphasis added).  

 Myers v. Commissioner, supra, 2019 U.S. App. LEXIS 19757, 2019 
 WL  2750850, at ** 23-26 
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Following the Supreme Court’s decision in United States v. 

Brockamp, 519 U.S. 347 (1997), the government routinely argued that 

there can be no equitable tolling in the Tax Code. Yet, this argument has 

been impliedly rejected by the Supreme Court in Holland v. Florida, 560 

U.S. 631 (2010), and it has been explicitly rejected by federal appellate 

courts as well.  

In Holland, the Court noted that because the limitations period at 

issue was found in an area of law familiar with equitable relief, the “Irwin 

presumption was “reinforced”. Holland at 647. However, the Court did 

not say that there was no Irwin presumption in a non-equitable area. 

Therefore, even if the presence of section 6330(d)(1) in the Tax Code does 

not reinforce the Irwin presumption, it does not abolish it.  

As the Ninth Circuit wrote on this subject in Volpicelli v. United 

States, 777 F.3d 1042, 1046 (9th Cir. 2015):  

The Court may in time decide that Congress did not intend 
equitable tolling to be available with respect to any tax-related 
statute of limitations. But that's not what the Court held in 
Brockamp. It instead engaged in a statute-specific analysis of the 
factors that indicated Congress did not want equitable tolling to be 
available under § 6511. The Court later made clear in Holland that 
the “‘underlying subject matter’” of § 6511—tax law—was only one 
of those factors. 560 U.S. at 646, 130 S. Ct. 2549 (quoting Brockamp, 
519 U.S. at 352). As we have explained, the other factors on which 
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the Court relied are not a close enough fit with § 6532(c) to render 
Brockamp controlling here.  
 
Volpicelli v. United States, 777 F.2d 1042, 1046 (9th Cir. 2015), 
Accord, Flight Attendants Against UAL Offset v. Comm’r, 165 F.3d 
572, 577 (7th Cir. 1999) (Posner, J.; dicta rejecting the argument 
that Brockamp extends to bar tolling throughout the Tax Code).  
 
Even though many areas of the Tax Code are not equitable, 

by contrast, Collection Due Process (CDP) proceedings are 

suffused with equitable determinations:  

First, the CDP process requires the Appeals Officer to consider 

“whether any proposed collection action balances the need for the 

efficient collection of taxes with the legitimate concern of the person that 

any collection action be no more intrusive than necessary.” 26 U.S.C. 

§6330(c)(3)(C). This balancing test is essentially an equitable 

determination.  

Second, one of the issues in a CDP hearing may be “appropriate 

spousal defenses”; 26 U.S.C. § 6330(c)(2)(A)(i); which includes innocent 

spouse relief from joint and several income tax liabilities under section 

6015. Both subsections (b) and (f) of section 6015 provide for such relief 

only if the taxpayer shows that it would be “inequitable” not to relieve 

the spouse from joint and several liability.  
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Third, collection alternatives may be considered at a CDP hearing. 

Collection alternatives include Offers in Compromise (“OICs”). 26 U.S.C. 

§ 6330(c)(2)(A)(iii). In 1998, Congress enacted new standards and 

procedures for OICs under section 7122. § 3462, Pub. L. 105-206. 

Language in the Conference Committee Report encouraged the IRS to 

consider “factors such as equity, hardship and public policy where a 

compromise of an individual taxpayer's income tax liability would 

promote effective tax administration”. H.R. (Conf.) Rept. 105- 509 at 289. 

Beyond evaluating these “effective tax administration” OICs for equity, 

the IRS’ evaluation of the much more common “doubt as to collectability” 

OICs are “characterized by case-specific [considerations] reflecting 

individualized equities”. Brockamp, 519 U.S. at 352. To obtain a doubt as 

to collectability OIC, a taxpayer must submit and the IRS will consider a 

Form 433-A(OIC) financial information (37 of 43) 25 statement setting 

forth the taxpayer’s particular income, expenses, and assets. See, the 

instructions to OIC Form 656.  

As noted above, the Supreme Court has said that the Irwin 

presumption is “reinforced” when an area containing the time deadline is 

equitable. Holland at 646 (habeas corpus). Accord, Young v. United 
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States, 535 U.S. 34, 50 (2002) (The Court found that the Irwin 

presumption “is doubly true when [Congress] is enacting limitations 

periods to be applied by bankruptcy courts, which are courts of equity”). 

Since CDP is an equitable arena, a time period within CDP (like the 30- 

day appeal filing period here involved) should get a further reinforced 

Irwin presumption beyond the reinforced presumption already due 

because section 6330(d)(1)’s time limit was enacted after the Supreme 

Court issued Irwin. 

E. The facts of record in this case which warrant   
  application of  equitable tolling of the thirty (30) day  
  time period of 26 U.S.C. § 6330(d)(1) so as to excuse the 
  appellant’s thirty-first (31st) day filing of its petition to 
  accommodate a substantive review of the IRS   
  Collection Due Process CDP)  decision by the Tax  
  Court upon the merits. 

 
In the instant case, principles equity which would justify 

application of equitable tolling to permit petitioner/appellant Boechler 

P.C. ‘s Collection Due Process (CDP) appeal to Tax Court to be considered 

upon its merits derive from those facts of record narrated hereafter. 

As stated above, judicial review by the United States Tax Court of 

a taxpayer levy determination following a Collection Due Process (CDP) 

hearing is afforded by 26 U.S.C. §6330(d)(1), which provides that, a 
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person “may, within 30 days of a determination under this section, 

petition the Tax Court for review of such determination . . . . . “. 

(emphasis added). 

However, the Internal Revenue Service -- by administrative 

regulation -- has effectively shortened this 30-day statutory period of 26 

U.S.C. §6330(d)(1), which refers to the running of the thirty (30) days 

after determination under this section” to commence “the day after the 

date of the Notice of Determination”.  (italicized emphasis added). See, 26 

C.F.R. §6330-1(f)(1). 

Thus, the thirty (30) day period for petitioner/appellant Boechler 

P.C. to petition for judicial review by the Tax Court of the IRS decision 

following a CDP hearing is calculated by the IRS to run from the date of 

the decision document -- in this case the Notice of Determination dated 

July 28, 2017 -- rather than from the July 31, 2017 date upon which the 

Notice of Determination was delivered to Boechler, P.C.  See, the Notice 

of Determination, dated July 28, 2017, Appendix at 65-71, and the 

United States Postal Service Tracking Results report for the Certified 

Mail parcel with the Tracking Number 70153010000234404277, 

Appendix at 77.                                          
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As is evidenced by the Treasury Department Form 3877 document 

which was respondent/appellee Commissioner’s Motion to Dismiss for 

Lack of Jurisdiction in the Tax Court, the mailed package containing the 

July 28, 2017 Notice of Determination was sent by Certified Mail from 

the IRS Appeals Processing Services facility in Fresno, California, on that 

date of July 28, 2017.  Appendix at 25. 

It is undisputed that this July 28, 2017 Notice of Determination -- 

dated July 28, 2017 -- was not delivered to petitioner Boechler, P.C. 

until July 31, 2017. See, the United States Postal Service Tracking 

Results report for the Certified Mail parcel with the Tracking Number 

70153010000234404277, Appendix at 77. 

Not surprisingly, it took three (3) days for this package containing 

the Notice of Determination to travel the 1,853 or so miles from Fresno, 

California, to Fargo, North Dakota, and so as a matter of fact, Boechler 

P.C. in fact was not afforded a thirty (30) day period within which to 

appeal the July 28, 2017 Determination following the CDP hearing in 

this case.   

i. In a comparable setting, the Tax Court has interpreted 
a thirty (30) day period following an IRS determination 
to commence as of the date upon which the Notice of 
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Determination was received – not as of the date of the 
Notice of Determination itself. 

 
It was recognized by the Tax Court in Weber v. Commissioner, 122 

T,C. 258, 261-262 (T.C. 2004), that in the course of enacting 26 U.S.C. 

§6330(d), Congress “does not specify the means by which the 

Commissioner is required to give notice of a determination made under 

sections 6320 and 6330 . . . . we hold that notice of determination 

issued pursuant to sections 6320 and 6330 is sufficient if such 

notice is sent by certified or registered mail to a taxpayer at the 

taxpayer’s last known address.”  (bold, underlined emphasis added). 

By regulation [26 C.F.R. § 301.6330-1(f)(1),] the IRS has specified 

that the 30-day period set forth in 26 U.S.C. §6330(d) is to be calculated 

as follows: 

(f) Judicial review of Notice of Determination –  
 
(1) In general. Unless the taxpayer provides the IRS a written 

withdrawal of the request that Appeals conduct a CDP hearing, 
Appeals is required to issue a Notice of Determination in all 
cases where a taxpayer has timely requested a CDP hearing. 
The taxpayer may appeal such determinations made by 
Appeals within the 30-day period commencing the day 
after the date of the Notice of Determination to the Tax 
Court. (emphasis added). 
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In Myers v. Commissioner, 2017 U.S. Tax Ct. LEXIS 22, 148 T.C. 

No. 20, 113 T.C.M. (CCH) 4072 (U.S. Tax Court June 5, 2017), the Tax 

Court addressed a statute within the Tax Code [26 U.S.C. §7623(b)(4)] 

analogous to 26 U.S.C. §6330(d)(1), wherein the Tax Court explained as 

follows: 

Our jurisdiction over whistleblower cases is provided by section 
7623(b)(4), which provides that ‘[a]ny determination regarding 
an award under paragraph (1), (2), or (3) may, within 30 days of 
such determination, be appealed to the Tax Court (and the 
Tax Court shall have jurisdiction with respect to such 
matter).’ We thus have jurisdiction under section 7623(b)(4) when 
(1) the IRS makes a determination under section 7623(b)(1), (2), or 
(3); and (2) an appeal to this Court from the determination is timely. 
Whistleblower 26876-15W v. Commissioner, 147 T.C. ,__, 2016 U.S. 
Tax Ct. LEXIS 29, *8 (Nov. 9, 2016); Comparini v. Commissioner, 
143 T.C. 274, 277 (2014); Kasper v. Commissioner, 137 T.C. 37, 41 
(2011); see also Rule 340(b) . . . . . We hold that this principle 
from our deficiency jurisprudence applies . . . .Hence we must 
determine here whether there is sufficient direct evidence of 
the record of (1) the date and fact of mailing or personal delivery 
of each of the five letters from the Whistleblower Office to petitioner 
or (2) petitioner’s having received actual notice of each of 
these letters without prejudicial delay and within sufficient 
time to file a petition. (emphasis added). 
 

 2017 U.S. Tax Ct. LEXIS 22 at **7-8 & 14 
 

ii. The practice of the IRS to serve Collection Due Process 
(CDP) Notice of Determinations by “certified or 
registered mail” is not superfluous – but rather 
manifests a recognition by the agency that actual 
delivery of the decision notification document to the 
taxpayer is an integral feature of both Procedural and 
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Substantive Due Process where the Tax Court 
appellate rights of the taxpayer are concerned. 

 
 It is undisputed that the IRS utilized Certified Mail to serve 

petitioner Boechler P.C. in the instant case.  

 It is also undisputed that the CDP Notice of Determination was 

sent by the IRS via Certified Mail from San Jose, California, on July 28, 

2017 – and that the Notice was not delivered to Boechler P.C. in Fargo, 

North Dakota, until July 31, 2017.  See, the Notice of Determination, 

dated July 28, 2017, Appendix at 65-71, and the United States Postal 

Service Tracking Results report for the Certified Mail parcel with the 

Tracking Number 70153010000234404277, Appendix at 77.          

 If the fact that actual delivery of the CDP Notice of Decision 

document to the taxpayer is an integral feature of both Procedural and 

Substantive Due Process where the Tax Court appellate rights of the 

taxpayer are concerned is expressly recognized in 26 C.F.R. § 301.6330-

1(e)(A-8), which expressly provides that, “(t)axpayers will be sent a 

dated Notice of Determination by certified or registered mail.” 

(emphasis added). 

 By calculating the thirty (30) day period for appeal to Tax Court 

from the date of the Notice of CDP Determination – rather than from 
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the date of documented delivery if that decision notice to the 

taxpayer – the IRS arbitrarily grants some taxpayers less time to appeal 

their CDP decisions to Tax Court.  

 Under the circumstances attendant to the instant case involving 

Fargo,, North Dakota-based Boechler P.C. – had this taxpayer been 

located in San Jose, California – the site of the IRS mailing of the Notice 

of Determination in this case – Boechler P.C. more than likely would have 

received Certified Mail delivery of the notification document on July 29, 

2017, or July 30, 2017 -- one or two days earlier than the July 31, 2017 

date on which delivery actually occurred, after the mail  had travelled to 

Fargo, North Dakota, from Fresno, California.  

 The thirty (30) day Tax Court appeal period of 26 U.S.C. § 

6330(d)(1) – calculated from the date of decision rather than from the 

date of Certified Mail delivery – thus favors in the time it affords for 

perfection of a Tax Court appeal, taxpayers who, by the luck of the draw, 

happen to live closer to the location where the CDP Notice of 

Determination is mailed. 

But it is even worse than that.  Where the IRS calculates the thirty 

(30) day period to commence “the day after the date of the Notice of 
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Determination”7, if the actual Certified Mail mailing of the CDP decision 

notice does not occur on the date affixed on the determination document, 

the taxpayer is deprived of even more time to appeal the CDP 

Determination to Tax Court. 

Compounding the unfairness to the taxpayer is the documented 

crisis and serious inefficiency of the United States Postal Service in 

delivery mail in a timely manner, as was contemporaneously documented 

in September of 2017 in the Audit Report of the United States Postal 

Service Inspector General (OIG), documenting serious failings of the 

service at the time that the July 28, 2017 Certified Mail took three days 

to reach petitioner-appellant Boechler P.C. in this case.8 

All of these circumstances manifest the arbitrariness of the IRS 

practice of running the thirty (30) day period of 26 U.S.C. § 6330(d)(1) 

from the date of the CDP Notice of Determination document – rather 

                                            
7 See, 26 C.F.R. §6330-1(f)(1), (italicized emphasis added).  

8 See, the correspondence of Senator Jon Tester (D-Montana) dated 
September 18, 2017, covering the enclosed August 10, 2017, Audit Report 
of the United States Postal Service Inspector General (OIG), said 
correspondence and Audit Report being included at Appendix pages 
117-140. 
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than from the date of Certified Mail delivery of the document to the 

taxpayer. 

Exacerbating the arbitrary practice of the IRS practice of counting 

the thirty (30) day period of 26 U.S.C. § 6330(d)(1) from the date of the 

CDP Notice of Determination document rather than the date upon which 

the decision notice was delivered by Certified Mail to the taxpayer is the 

fact that the thirty (30) day time period is comparatively short to begin 

with, and necessarily never grants the tax payer thirty days to 

accomplish the important task of appealing a CDP decision to 

Tax Court. 

Finally, with regard to the fact that , 26 C.F.R. §6330-1(f)(1) is an 

administrative agency regulation relating to judicial (Tax Court) review 

of an IRS CDP Determination, it is important to consider a recent 

decision of the United States Supreme Court in the face of any contention 

that the IRS regulation is entitled to “Chevron deference”. 

In Smith v. Berryhill, 139 S. Ct. 1765, 1778 (May 28, 2019), the 

Supreme Court addressed a situation which involved the Social Security 

Administration’s interpretation of a statute that, at least at one time, 

purported to deny judicial review of certain untimeliness rulings.  In 
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response to the question of whether the prior, longstanding 

interpretation should be granted “Chevron deference”, the Supreme 

Court held as follows: 

Finally, amicus argues that the meaning of §405(g) is ambiguous 
and that the SSA’s longstanding interpretation of §405(g)—prior to 
its changed position during the pendency of this case—is entitled to 
deference under Chevron U. S. A. Inc. v. Natural Resources Defense 
Council, Inc., 467 U. S. 837, 104 S. Ct. 2778, 81 L. Ed. 2d 694 (1984). 
The Government and Smith maintain that the statute 
unambiguously supports the Government’s new position, and 
Smith further asserts that deference is inappropriate where the 
Government itself has rejected the interpretation in question in its 
filings. 

We need not decide whether the statute is unambiguous or what to 
do with the curious situation of an amicus curiae seeking deference 
for an interpretation that the Government’s briefing rejects. 
Chevron deference “‘is premised on the theory that a statute’s 
ambiguity constitutes an implicit delegation from Congress to the 
agency to fill in the statutory gaps.’” King v. Burwell, 576 U. S. ___, 
___, 135 S. Ct. 2480, 192 L. Ed. 2d 483, 493 (2015). The scope of 
judicial review, meanwhile, is hardly the kind of 
question that the  Court presumes that Congress 
implicitly delegated to an agency. (bold, underlined emphasis 
 added). 

 139 S. Ct. at 1778 

 
 For all of those reasons stated above, it is submitted that the 

practice of the IRS in arbitrarily denying to taxpayers an equal and 

uniform period of thirty (30) days to perfect an appeal to Tax Court from 

a Collection Due Process (CDP) Determination is arbitrary, and given the 
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highly consequential subject matter significance of CDP proceedings 

themselves – where the taxpayer is facing IRS collection and execution 

upon the taxpayer’s funds – it is submitted that this IRS “day-counting” 

practice is as capricious as it is arbitrary.  

 In the instant case, petitioner-appellant Boechler P.C. simply seeks 

a determination by the Eighth Circuit that it be entitled to very limited 

equitable tolling of the thirty (30) day period of 26 U.S.C. § 

6330(d)(1),such that period be calculated from the date of the July 31, 

2017 delivery of the CDP Notice of Determination – rather than from the 

July 28, 2017 date of the notice document itself. 

F. The IRS practice of calculating the thirty (30) day  
  period referenced in 26 U.S.C. §6330(d)(1) [and   
  corresponding 26 C.F.R. §6330-1(f)(1)] from the date of  
  the CDP Notice of Determination – rather than from  
  the date of the Certified Mail delivery of the decision - 

 is arbitrary and capricious being thus violative of  
  petitioner-appellant Boechler P.C.’s Fifth Amendment 
  Equal Protection and Due Process rights. 

 
  All of the content of the preceding section of this brief relating to 

petitioner/appellant Boechler P.C.’s position that it is entitled to 

equitable tolling of the thirty (30) day period referenced in 26 U.S.C. 

§6330(d)(1) [and corresponding 26 C.F.R. §6330-1(f)(1)] for appeal of the 

CDP Notice of Determination is hereby incorporated by referenced for the 
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purposes of the constitutional argument made in this succeeding section 

of the appellant’s opening brief. 

Specifically, it is hereby alternatively and consecutively submitted 

by petitioner/appellant Boechler P.C. that the practice of calculating the 

thirty (30) day period referenced in 26 U.S.C. §6330(d)(1) [and 

corresponding 26 C.F.R. §6330-1(f)(1)] to begin running as of the date of 

the Notice of Decision and/or Treasury Department Form 3877 -- rather 

than as of the date of the Certified Mail delivery and receipt of 

the Notice of Decision by the petitioner – is a practice which, for 

those reasons stated in the preceding section of this brief, arbitrary and 

capricious, and that this putative 30-day period referenced in 26 U.S.C. 

§6330(d)(1) [and corresponding 26 C.F.R. §6330-1(f)(1)] -- as applied in 

this manner -- are violative of the petitioner-appellant Boechler P.C.’s 

Fifth Amendment Equal Protection and Substantive Due Process rights. 

    CONCLUSION 

It is hereby respectfully submitted by petitioner Boechler, P.C. that 

the 30-day period referenced in 26 U.S.C. §6330(d)(1) [and corresponding 

26 C.F.R. §6330-1(f)(1)] is not “jurisdictional” -- and that the petitioner 

should be granted an opportunity to present evidence and develop a 
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factual record within the context of a Tax Court evidentiary hearing, for 

the purpose of establishing the petitioner’s right and entitlement to 

equitable tolling, and an adjudication of its case – upon its merits – in 

the Tax Court.  

As such, it is hereby requested by petitioner/appellant Boechler 

P.C. that the Eighth Circuit provide to it the same remedy in the instant  

case  as did the District of Columbia Circuit Court of Appeals in Myers v. 

Commissioner, supra.    

Specifically, it is respectfully submitted that this Court should 

reverse the Tax Court’s dismissal of petitioner-appellant Boechler P.C.’s 

Tax Court appeal upon purported “lack of jurisdiction” grounds, and that 

this Court should correspondingly remand this case to the Tax Court with 

instructions to the Tax Court to decide whether Boechler P.C. is s entitled 

to equitable tolling. Myers v. Commissioner, supra, 2019 U.S. App. LEXIS 

19757, 2019 WL 2750850, at ** 23-26. 

Alternatively and consecutively, it is respectfully submitted by 

petitioner/appellant Boechler P.C. that because the practice of 

calculating the thirty (30) day period referenced in 26 U.S.C. §6330(d)(1) 

[and corresponding 26 C.F.R. §6330-1(f)(1)] to begin running as of the 
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date of the Notice of Decision and/or Treasury Department Form 3877 -- 

rather than as of the date of the Certified Mail delivery and receipt of the 

Notice of Decision by the petitioner – is a practice which, for those reasons 

stated above herein, arbitrary and capricious, and that this putative 30-

day period referenced in 26 U.S.C. §6330(d)(1) [and corresponding 26 

C.F.R. §6330-1(f)(1)] -- as applied in this manner -- are thus violative of 

the petitioner-appellant Boechler P.C.’s Fifth Amendment Equal 

Protection and Substantive Due Process rights, and that the Eighth 

Circuit Court of Appeals grant declarative and injunctive relief to 

petitioner/appellant Boechler P.C. accordingly. 

 Dated this 19th day of July, 2019,      

  David Clark Thompson  
  David Clark Thompson 
  Attorney at Law 
  DAVID C. THOMPSON, P.C. 
  P.O. Box 5235 
  321 Kittson Avenue 
  Grand Forks, North Dakota, 58206-5235 
  (701) 775-7012 (telephone) 
  (701) 775-2520 (facsimile) 
  dct@rrv.net  (electronic mail) 
 
  COUNSEL FOR APPELLANT BOECHLER, P.C.  
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hereby certifies that this document complies with the 13,000-word limit 

set forth in Fed. R. App. P. 32(a)(7)(B)(i), as it contains 11,371 countable 

words, not including those items which are excluded from brief length 

limit by Fed. R. App. P. 32(f). This brief has been prepared using 

Microsoft Word, Century Schoolbook Style Font in 14 point. 

 Dated this 19th day of July, 2019,      

  David Clark Thompson  
  David Clark Thompson 
  Attorney at Law 
  DAVID C. THOMPSON, P.C. 
  P.O. Box 5235 
  321 Kittson Avenue 
  Grand Forks, North Dakota, 58206-5235 
  (701) 775-7012 (telephone) 
  (701) 775-2520 (facsimile) 
  dct@rrv.net  (electronic mail) 
 
  COUNSEL FOR APPELLANT BOECHLER, P.C.  
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