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SUMMARY OF THE CASE AND REQUEST FOR ORAL 
ARGUMENT 

Boechler, P.C., filed a petition in the Tax Court to challenge the 

Internal Revenue Service (IRS) Office of Appeals’s determination under 

Section 6330 of the Internal Revenue Code of 1986 (26 U.S.C.) (I.R.C. or 

the Code) sustaining a proposed levy to collect an unpaid penalty that 

had been assessed against it.  Boechler, P.C. did not, however, file the 

petition within the 30-day period prescribed by I.R.C. § 6330(d)(1).  The 

Commissioner, therefore, moved to dismiss the action for lack of 

jurisdiction.  The Tax Court held that the filing-limit in § 6330(d)(1) is 

jurisdictional, and, accordingly, it dismissed the petition for lack of 

jurisdiction.  

Because there is currently substantial litigation on the question 

whether time limits are jurisdictional, the Commissioner submits that 

oral argument should be heard and that 15 minutes per side would 

suffice. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 

_________________________________ 

No. 19-2003 

BOECHLER, P.C., 

Petitioner-Appellant 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent-Appellee 
_________________________________ 

ON APPEAL FROM THE ORDER OF DISMISSAL OF THE 
UNITED STATES TAX COURT 

_________________________________ 

BRIEF FOR THE APPELLEE 
_________________________________ 

 
JURISDICTIONAL STATEMENT 

On July 28, 2017, the Office of Appeals mailed to Boechler, P.C. 

(taxpayer), by certified mail, a notice of determination concerning 

collection action under I.R.C. § 6330 sustaining the proposed levy to 

collect an unpaid penalty that had been assessed under I.R.C. § 6721(e).  

(A. 3.)1  On Friday, September 1, 2017, the 35th day after the notice of 

                                      
1     “A.” references are to the parties’ Joint Appendix.  “Br.” references 
are to the appellant’s opening brief, and “Am. Br.” references are to the 
brief of the amicus for the appellant. 
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determination, the Tax Court received and filed taxpayer’s petition 

challenging such notice.  (A. i, 105.)  The petition was in an envelope 

bearing a U.S. postmark dated Tuesday, August 29, 2017, the 32d day 

after the notice of determination.  (A. 14.) 

On February 15, 2019, the Tax Court (Judge Lewis R. Carluzzo) 

entered an order dismissing the case for lack of jurisdiction because the 

petition was not filed within 30 days of the notice of determination (or  

by Monday, August 28th, because the 30th day was Sunday, August 

27th), as required by I.R.C. § 6330(d)(1).  (A. 104.)  On May 15, 2019, 

within 90 days of the order of dismissal, the Tax Court filed taxpayer’s 

notice of appeal.  (A. 107.)  Taxpayer’s appeal is timely pursuant to 

I.R.C. § 7483 and Fed. R. App. P. 13(a).  This Court’s jurisdiction rests 

on I.R.C. § 7482(a)(1). 

STATEMENT OF THE ISSUES 

1.     Whether the Tax Court correctly dismissed taxpayer’s 

untimely petition for review of the Office of Appeals’s notice of 

determination for lack of jurisdiction under I.R.C. § 6330(d)(1) because 

the 30-day filing period in that statute is jurisdictional. 

Duggan v. Commissioner, 879 F.3d 1029 (9th Cir. 2018); 
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Hauptman v. Commissioner, 831 F.3d 950 (8th Cir. 2016); 

Musacchio v. United States, 136 S. Ct. 709 (2016). 

Tschida v. Commissioner, 57 F. App’x 715 (8th Cir. 2003). 

2.     Whether the filing deadline in I.R.C. § 6330(d)(1) is subject to 

equitable tolling. 

Irwin v. Dep’t of Veterans Affairs, 498 U.S. 89 (1990); 

United States v. Brockamp, 519 U.S. 347 (1997). 

3.     Whether equitable tolling applies in this case. 

Menominee Indian Tribe v. United States, 136 S. Ct. 750 (2016); 

STATEMENT OF THE CASE 

Taxpayer filed a petition in the Tax Court seeking review of an 

IRS Office of Appeals’s determination sustaining a proposed levy to 

collect an unpaid penalty that had been assessed against it.  The 

Commissioner argued that the 30-day deadline in I.R.C. § 6330(d)(1) 

was jurisdictional and not subject to equitable tolling.  The 

Commissioner moved to dismiss the petition for lack of jurisdiction 

because it was not filed within the 30-day deadline, which Boechler 

opposed.  The Tax Court held that the time-limit in § 6330(d)(1) is 
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jurisdictional, and, accordingly, it dismissed the petition for lack of 

jurisdiction.   

A. The Intentional disregard penalty 
 
I.R.C. § 6051(a) requires employers to provide IRS Forms W-2 

(Wage and Tax Statements) to its employees that show wages paid and 

taxes withheld for each employee.  Employers are required to send 

duplicative copies of Forms W-2 to the Social Security Administration 

(SSA).  See I.R.C. § 6051(d); Treas. Reg. § 31.6051-2(a).  Employers send 

Forms W-2 to the SSA, along with a Form W-3 (Transmittal of Income 

and Tax Statements), reporting the aggregated total of wages and 

employment taxes reported on each Form W-2.  Treas. Reg. § 31.6051–

2(a).  I.R.C. § 6721(a)(2) imposes a penalty against a person for failure 

to timely file with the IRS information returns, such as Forms W-2, and 

for failure to include all required information, or for the inclusion of 

incorrect information.   

On June 5, 2015, the IRS sent taxpayer, a law firm headed by 

Jeanette T. Boechler (Boechler), president, Letter 98C (Wage 

Discrepancy per SSA; Information/Verification Requested) advising that 

there was a discrepancy between the employee earnings and tax 
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withholding it reported on its federal employment tax returns (Forms 

941) and those reported to the SSA on the Forms W-2.  The letter 

advised that the IRS would assess a penalty under § 6721(e)(2)(A) if 

taxpayer did not file the missing Forms W-2, or an amended Form 941, 

or otherwise explain the discrepancy with 45 days.  (A. 6.)   

The IRS did not receive a response to this letter, and on 

September 28, 2015, it assessed a 10% intentional disregard penalty of 

$19,250.37 for 2012 for taxpayer’s incorrect reporting of its employees’ 

wages.  (A. 6.) 

B. The collection-due-process proceeding 

When taxpayer did not pay the assessed penalty after notice and 

demand, the IRS, on July 18, 2016, mailed taxpayer a notice of intent to 

levy on its property to collect the penalty, plus interest.  (A. 10.)  On 

October 13, 2016, the IRS mailed taxpayer a final notice of intent to 

levy, which notified taxpayer that, under I.R.C. § 6330, it had the right 

to request a collection-due-process (CDP) hearing with the Office of 

Appeals.2  (See A. 5, 12.)  On November 1, 2016, taxpayer timely 

                                      
2     Taxpayer mistakenly included in the record a final notice of intent 
to levy, dated October 31, 2016, pertaining to taxes not at issue here for 
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requested a CDP hearing.  (A. 5, 11.)  Taxpayer claimed that it had 

previously provided the missing forms and information and that the 

penalty was excessive and would cause significant hardship.  (A. 5.) 

On January 19, 2017, the Office of Appeals mailed taxpayer a 

letter scheduling a CDP telephonic hearing for February 28, 2017.  

(A. 5.)  To qualify for an abatement of the penalty, the letter advised 

taxpayer that it needed to establish that it did not intentionally 

disregard its requirement to timely file Forms W-2 and W-3.  To do so 

for 2012, taxpayer needed to provide:  (1) copies of the Forms W-2 and 

W-3; (2) proof that it timely filed Forms W-2s with SSA; (3) proof that it 

responded to the two notices from SSA requesting the missing Forms; 

and (4) proof that it responded to IRS Letter 98C.  (A. 6-7.) 

On March 1, 2017, the Office of Appeals sent taxpayer a letter 

advising that it had not received either the requested information or the 

scheduled telephone call and gave taxpayer 14 days to provide the 

requested information.  (A. 7.)  Taxpayer failed to respond to the letter.  

(A. 7.)  On May 19, 2017, the Office of Appeals telephoned Boechler, and 

                                      
Form 940 taxes of $920.66 for 12/31/2015; Form 941 taxes of $8,228.89 
for 3/31/2015, and the intentional disregard penalty of $17,692.45 
12/31/2013.  (A. 12-13.) 
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a CDP hearing was held.  (A. 7.)  Boechler explained that the law firm’s 

Forms W-2 and W-3 were handled in-house and that she had responded 

to SSA and IRS notices.  (A. 7.) 

On June 6, 2017, the Office of Appeals received correspondence 

from taxpayer containing copies of Forms W-2 and W-3 that were 

purportedly filed for 2012.  (A. 7.)  Taxpayer’s correspondence indicated 

that it had also attached copies of correspondence that allegedly it 

previously had sent to the SSA.  (A. 7.)  On the same date, the Office of 

Appeals left taxpayer a voice-mail message to advise that taxpayer’s  

purported correspondence to the SSA was not attached to its 

correspondence as stated.  (A. 8.)  The Office of Appeals also advised 

taxpayer that submission of the forms alone was not sufficient to 

qualify for abatement and that taxpayer had to establish that the forms 

were either timely filed or that it had responded to inquiries from the 

SSA to provide the information.  (A. 8.)  The Office of Appeals did not 

receive any response from taxpayer.  (A. 8.) 

On July 28, 2017, the Office of Appeals mailed taxpayer a notice of 

determination sustaining the proposed levy, in which it determined that 

the requirements of applicable law were met and that taxpayer did not 
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propose any collection alternatives to the proposed levy.  (A. 5, 8.)  The 

Office of Appeals also determined that taxpayer failed to provide the 

requested information to establish either that it had timely filed Forms 

W-2 and W-3 or that it had responded to inquiries from SSA or IRS 

regarding such Forms.  (A. 8.)  The Office of Appeals further determined 

that the proposed levy balanced the need for efficient collection of taxes 

with taxpayer’s legitimate concern that collection be no more intrusive 

than necessary.  (A. 9.) 

The notice advised taxpayer that if it “want[ed] to dispute this 

determination in court, [it] must file a petition with the United States 

Tax Court within a 30-day period beginning the day after the date of 

this letter.”  (A. 3.)  The notice cautioned taxpayer that “[t]he law limits 

the time for filing your petition to the 30-day period. . . .  The courts 

cannot consider your case if you file late.”  (A. 3.)  The notice was mailed 

by U.S. Postal Service (USPS) certified mail to taxpayer at 802 1st 

Avenue North, Fargo, ND 58102-4906.  (A. 22, 25.)  The USPS duplicate 

Form 3877, containing taxpayer’s address and the certified mail 

tracking number, had a postmark date of July 28, 2019.  (A. 25.) 
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According to the USPS’s Track and Confirm, the notice of determination 

was delivered to taxpayer on July 31, 2017.  (See A. 31.)  

C. The Tax Court proceeding 

I.R.C. § 6330(d)(1) authorizes review by the Tax Court of the 

notice of determination as follows:  “The person may, within 30 days of 

a determination under this section, petition the Tax Court for review of 

such determination (and the Tax Court shall have jurisdiction with 

respect to such matter).”  

On Friday, September 1, 2017, the 35th day after the notice of 

determination, the Tax Court received and filed taxpayer’s petition.  

(A. 1; see A. i, 105.)  The petition was in an envelope bearing a postmark 

dated Tuesday, August 29, 2017, the 32d day after the notice of 

determination.  (A. 14.)  In the petition, taxpayer alleged that the 

Forms W-3 and W-2 for 2012 had been timely filed when the payroll 

taxes for that year were timely paid.  (A. 1.)   

The Commissioner moved to dismiss the petition for lack of 

jurisdiction, arguing that the time-limit for filing the petition under 

§ 6330(d)(1) expired on Monday, August 28, 2017, since the 30th day, 

August 27, was a Sunday.  Accordingly, the Commissioner argued that 
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taxpayer’s petition, filed on the 35th date after the notice of 

determination was untimely.  (A. 21-26.)   

Taxpayer opposed the motion, arguing that the 30-day period for 

filing a timely petition under § 6330(d)(1) is not jurisdictional because 

the statute does not contain a clear statement to that effect.  (A. 32-41.)  

Taxpayer further argued that, because the time-limit was not 

jurisdictional, it was subject to equitable tolling.  (A. 41-43.)  In 

addition, taxpayer argued that the Commissioner’s calculation of the 

30-day period from the date of mailing, rather than the date of receipt, 

violated its Fifth Amendment rights.  (A. 45-49.)  As relief, taxpayer 

requested that the Tax Court hold an evidentiary hearing to allow it to 

establish its entitlement to equitable tolling of the 30-day filing period.  

(A. 49-50.) 

In response, the Commissioner countered that Congress had given 

a clear indication in § 6330(d)(1) that the time-limit was jurisdictional 

by using the magic word “jurisdiction.”  (A. 84-90.)  The Commissioner 

noted that numerous courts of appeals, including this Circuit in 

Hauptman v. Commissioner, 831 F.3d 950, 953 (8th Cir. 2016), as well 

as the Tax Court, had uniformly held that the filing period in 
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§ 6330(d)(1) is jurisdictional.  (A. 87-89.)  Finally, the Commissioner 

contended that the filing deadline was not subject to equitable tolling 

(A. 95-98), and it did not violated taxpayer’s Fifth Amendment rights 

(A. 98-100). 

The Tax Court entered an order granting the Commissioner’s 

motion and dismissing the case for lack of jurisdiction.  (A. 104-06.)  The 

court stated that it had repeatedly held that the 30-day period in 

§ 6330(d)(1) for filing a petition to challenge a notice of determination is 

jurisdictional.  (A. 105.)  Because the filing period is jurisdictional, the 

court held that it was not subject to equitable tolling.  (A. 105.)  The 

court rejected taxpayer’s Fifth Amendment argument because it “ha[d] 

not explained why the method [of computing the 30-day period] [wa]s 

arbitrary” and the “method reflects the standard and consistent way 

that various period provided under the Internal Revenue Code and 

other Federal statutes are calculated.”  (A. 105.) 
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SUMMARY OF ARGUMENT 

Taxpayer miscalculated the date its Tax Court petition was due 

and mailed it one day late.  The Tax Court correctly held that the 30-

day time limit in § 6330(d)(1) is jurisdictional and therefore cannot be 

equitably tolled.  Section 6330(d)(1) expressly conditions the Tax 

Court’s jurisdiction on the filing of a timely petition by providing that a 

taxpayer “may, within 30 days of a determination under this section, 

petition the Tax Court for review of such determination (and the Tax 

Court shall have jurisdiction with respect to such matter).”  Thus, 

§ 6330(d)(1) speaks in jurisdictional terms and provides a clear 

statement that the filing deadline is jurisdictional. 

The context in which Congress enacted § 6330(d)(1) provides 

additional support for the conclusion that its 30-day time period is 

jurisdictional.  When Congress enacted the provision, recent Supreme 

Court case law indicated that time limits relating to tax litigation were 

jurisdictional.  So, too, did decades of judicial interpretation of 

I.R.C. § 6213(a), which provides a 90-day period for seeking Tax Court 

review of a notice of deficiency. 
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The historical treatment of § 6330(d)(1) also demonstrates that 

the time limit is jurisdictional.  This Court and six other courts of 

appeals have held, or recognized in dicta, that the time limit is 

jurisdictional.  Moreover, the Tax Court has consistently held that the 

time limit is jurisdictional.  Finally, Congress has not sought to change 

the judicial pronouncements that § 6330(d)(1) is a jurisdictional statute. 

Even if the 30-day period in § 6330(d)(1) is not jurisdictional, that 

period cannot be equitably tolled since it involves tax collection, where 

the need for promptness is paramount to secure its revenues.  As the 

Supreme Court explained in United States v. Brockamp, 519 U.S. 347, 

352 (1997), in holding that the time period for filing a claim for refund 

cannot be equitably tolled, “Tax law, after all, is not normally 

characterized by case-specific exceptions reflecting individualized 

equities.”  That observation is especially true in the area of tax 

collection in general and administrative levies in particular, where the 

need for promptness is paramount.  The justification for administrative 

levies is the Government’s need promptly to secure its revenues.  

Equitable tolling would significantly delay tax collection and would also 

create administrative problems by requiring the IRS to consider 
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numerous late claims for relief.  Thus, just as the time for filing a claim 

for refund cannot be equitably tolled, neither can the time for filing a 

Tax Court petition challenging an IRS determination in a CDP case be 

equitably tolled. 

Even if the 30-day period of § 6330(d)(1) could be equitably tolled, 

taxpayer, a law firm, has not shown that it satisfied the requirements 

for equitable tolling, i.e., (1) that it has been pursuing its rights 

diligently, and (2) that some extraordinary circumstance prevented 

timely filing.  The cases uniformly hold that a party’s misunderstanding 

of the law does not constitute an extraordinary circumstance 

warranting equitable tolling. 

The Tax Court’s order of dismissal is correct and should be 

affirmed. 
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ARGUMENT 

I 

The 30-day filing deadline in I.R.C. § 6330(d)(1) to 
challenge a notice of determination is  
jurisdictional 

Standard of review 

Dismissals by the Tax Court for lack of jurisdiction are reviewed 

de novo.  Martin S. Azarian, P.A. v. Commissioner, 897 F.3d 943, 944 

(8th Cir. 2018).  Likewise, the Tax Court’s interpretation of statutory 

language is reviewed de novo.  Armstrong v. Commissioner, 745 F.3d 

890, 892 (8th Cir. 2014). 

A. Introduction 

The Tax Court, as an Article I court, is a court of limited 

jurisdiction and may only exercise jurisdiction to the extent authorized 

by Congress.  Freytag v. Commissioner, 501 U.S. 868, 870-71 (1991); 

United States v. Giaimo, 854 F.3d 483, 486 (8th Cir. 2017).  It is well 

established that the court “lacks general equitable powers.”  

Commissioner v. McCoy, 484 U.S. 3, 7 (1987); Duggan v. Commissioner, 

879 F.3d 1029, 1031 (9th Cir. 2018); see also In re Smith v. United 

States, 96 F.3d 800, 802 (6th Cir. 1996).  Pursuant to I.R.C. § 7442, the 

Tax Court has “such jurisdiction as is conferred” (emphasis added) on it 
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by the Internal Revenue Code.Gray v. Commissioner, 723 F.3d 790, 792 

(7th Cir. 2013); see McDonald v. Commissioner, 360 F. App’x 712, 712 

(8th Cir. 2010); Page v. Commissioner, 297 F.2d 733, 733 (8th Cir. 

1962).  The taxpayer bears the burden of proving that the Tax Court 

has jurisdiction over his case.  See Landes v. Commissioner, 

371 F. App’x 694, 695 (8th Cir. 2010). 

I.R.C. § 6330(d)(1) confers jurisdiction on the Tax Court to review 

administrative determination of the Office of Appeals in CDP 

proceedings.3  It provides:   

The person may, within 30 days of a determination under 
this section, petition the Tax Court for review of such 
determination (and the Tax Court shall have jurisdiction 
with respect to such matter). 

                                      
3     This Court in Gillum v. Commissioner, 676 F.3d 633, 644 (8th Cir. 
2012), explained that CDP proceedings, authorized under § 6330, allow 
review of certain administrative tax-collection activity, such as proposed 
levies.  If the taxpayer timely requests a pre-levy hearing, he is entitled 
to a CDP hearing.  Before sustaining the proposed levy, the Office of 
Appeals must (1) verify that the requirements of applicable law have 
been met, (2) consider the issues raised by the taxpayer, and (3) balance 
the need for the efficient tax collection against the taxpayer’s concern 
that collection be no more intrusive than necessary.  I.R.C. § 6330(c)(3).  
At the conclusion of the hearing, the Office of Appeals sends a notice of 
determination to the taxpayer, after which the taxpayer may petition 
the Tax Court.  I.R.C. § 6330(d)(1). 
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This Court in Hauptman, 831 F.3d at 953, held that under 

§ 6330(d)(1) “there are two prerequisites to the tax court’s exercise of 

jurisdiction.  First the Office must issue a notice of determination.  .  . .  

Second, the taxpayer must file a petition challenging that 

determination within thirty days after the determination is issued.”  

(citations omitted.)  See also Tschida, 57 F. App’x at 715-16 (holding 

that a taxpayer’s “untimely filing deprived the tax court of jurisdiction” 

under § 6330(d)(1)).  Here, taxpayer filed its petition one day late, and 

the Tax Court correctly dismissed it for lack of jurisdiction.  (A. 104-06.) 

On appeal, taxpayer and the amicus argue that the 30-day period 

in which to file a CDP petition is not jurisdictional and is subject to 

equitable tolling.  As we demonstrate below, in light of this Court’s 

precedent, as well as the uniform courts of appeals decisions, the Tax 

Court correctly held that the 30-day filing period of § 6330(d)(1) is 

jurisdictional, and, accordingly, it properly dismissed taxpayer’s 

petition for lack of jurisdiction. 

B. The Supreme Court’s “clear statement rule” 

Statutes of limitations and other filing deadlines “ordinarily are 

not jurisdictional.”  Sebelius v. Auburn Regional Med. Ctr., 568 U.S. 
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145, 154 (2013).  The Supreme Court has, however, recognized a 

category of “jurisdictional” statutes whose time limits are “more 

absolute” than most.  John R. Sand & Gravel Co. v. United States, 

552 U.S. 130, 133 (2008).  Courts applying these statues are 

“forbid[den]” from considering “whether certain equitable 

considerations warrant extending [the] limitations period.”  Id. at 134.  

To enable the courts to determine whether a statute containing a time 

limit is one of those jurisdictional statutes, the Supreme Court has 

established a “clear statement rule.”  United States v. Wong, 

135 S. Ct. 1625, 1632 (2015); Henderson v. Shinseki, 562 U.S. 428, 439 

(2011) (“clear indication” of the limit’s jurisdictional status). 

Under the clear statement rule, “procedural rules, including time 

bars, cabin a court’s power only if Congress has ‘clearly state[d]’ as 

much.”  Wong, 135 S. Ct. at 1632 (brackets in original) (citing Auburn, 

568 U.S. at 515-16; see Fort Bend Cty. v. Davis, 139 S. Ct. 1843, 1850 

(2019).  To determine whether Congress has made the required clear 

statement, courts “examine ‘the text, context, and relevant historical 

treatment’ of the provision at issue.”  Musacchio v. United States, 

136 S. Ct. 709, 717 (2016) (quoting Reed Elsevier, Inc. v. Muchnick, 
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559 U.S. 154, 166 (2010)).  In other words, a statutory time limit is 

jurisdictional if “traditional tools of statutory construction . . . plainly 

show that Congress imbued [the limit] with jurisdictional 

consequences.”  Wong, 135 S. Ct. at 1632. 

Statutory text provides a clear indication that a time limit is 

jurisdictional if it “expressly refer[s] to subject-matter jurisdiction or 

speak[s] in jurisdictional terms.”  Musacchio, 136 S. Ct. at 717.  This 

does not mean that Congress must use the term “jurisdiction” (see, e.g., 

Gonzalez v. Thaler, 565 U.S. 134, 142 (2012); United States v. 

Spaulding, 802 F.3d 1110, 1120 (10th Cir. 2015)) or any other “‘magic 

words”’ (Wong, 135 S. Ct. at 1632 (quoting Auburn, 568 U.S. at 153)); 

see Mader v. United States, 654 F.3d 794, 806 (8th Cir. 2011)). 

Rather, it simply means that “Congress must do something 

special, beyond setting an exception-free deadline, to tag a statute of 

limitations as jurisdictional.”  Wong, 135 S. Ct. at 1632; Duggan, 

879 F.3d at 1034 (“the test is whether Congress made a clear statement, 

not whether it made the clearest statement possible”).  And where 

Congress “clearly states that a threshold limitation on a statute’s scope 

shall count as jurisdictional, then courts and litigants will be duly 
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instructed and will not be left to wrestle with the issue.”  Arbaugh v. 

Y&H Corp., 546 U.S. 500, 515-16 (2006) (footnote omitted). 

Finally, a time limit can also be jurisdictional if there is extensive 

“ ‘precedent and practice in American courts’ rank[ing the] time limit as 

jurisdictional.”  Auburn, 568 U.S. at 155 (quoting Bowles v. Russell, 

551 U.S. 205, 209 n.2 (2007)); see Mader, 654 F.3d at 806 (quoting Reed 

Elsevier Inc., 559 U.S. at 169).  In appropriate cases, under principles of 

stare decisis this treatment may be dispositive.  See Wong, 135 S. Ct. at 

1635-36; John R. Sand & Gravel Co. v. United States, 552 U.S. 130, 133 

(2008). 

If a time bar is jurisdictional, “a litigant’s failure to comply with 

the bar deprives a court of all authority to hear a case.”  Wong, 

135 S. Ct. at 1631; see Andrews v. Commissioner, 563 F.2d 365, 366 

(8th Cir. 1977) (“The law is clear that the Tax Court does not have 

jurisdiction over an untimely petition.”)  Thus, a court must “enforce the 

limitation,” and dismiss the case, “even if equitable considerations 

would support extending the prescribed time period.”  Wong, 135 S. Ct. 

at 1631 (citing John R. Sand & Gravel Co, 552 U.S. at 133-34; accord 

Auburn, 568 U.S. at 154. 
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C. Under the clear statement rule, the time limit in 
§ 6330(d)(1) is jurisdictional 

1. Section 6330(d)(1) contains a clear statement that 
its time limit is jurisdictional 

In § 6330(d)(1), Congress used language that “speak[s] in 

jurisdictional terms” by “expressly refer[ring] to” the Tax Court’s 

“subject matter jurisdiction.” Musacchio, 136 S. Ct. at 717.  As the 

Ninth Circuit stated, “[T]he text of § 6330(d)(1) conditions the Tax 

Court’s jurisdiction on the timely filing of a petition for review.”  

Duggan, 879 F.3d at 135. 

Further, Congress placed the jurisdictional language in the same 

sentence and subsection as the time limit for filing a petition seeking 

review of the CDP determination.  Thus, the link between timeliness 

and jurisdiction in § 6330(d)(1) is proximate and explicit.  See Fort Bend 

Cty., 139 S. Ct. at 1849 (“Congress may make other prescriptions 

jurisdictional by incorporating them into a jurisdictional provision, as 

Congress has done with the amount-in-controversy requirement for 

federal-court diversity jurisdiction [in 28 U.S.C. § 1332(a)]4”).  

                                      
4     28 U.S.C. § 1332(a) provides that “[t]he district courts shall have 
original jurisdiction of all civil actions where the matter in controversy 
exceeds the sum or value of $ 75,000 . . . .” 
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Accordingly, § 6330(d)(1) contains a clear statement that the 30-day 

time-limit is jurisdictional. 

In Duggan, the Ninth Circuit, construing § 6330(d)(1), rejected the 

same arguments pressed by taxpayer (Br. 13-28) and the amicus here 

(Am. Br. 4-19).  It ruled that § 6330(d)(1) “expressly contemplates the 

Tax Court’s jurisdiction” since “the filing deadline is given in the same 

breath as the grant of jurisdiction.”  879 F.3d at 1034.  Thus, the Ninth 

Circuit held that the “ ‘unambiguous’ ” and “plain language of 

6[3]30(d)(1) confers jurisdiction on the Tax Court if (and only if) a 

petition for review is filed in that court within thirty days of the IRS’s 

determination.”  Id.  The Ninth Circuit refused to adopt the amicus’s 

argument that the statute was ambiguous, holding that “the test is 

whether Congress made a clear statement, not whether it made the 

clearest statement possible.”  Id. 

The Ninth Circuit concluded that “because the text of 

§ 6[3]30(d)(1) conditions the Tax Court’s jurisdiction on the timely filing 

of a petition for review, the thirty-day deadline in § 6330(d)(1) is 

jurisdictional.”  Id. at 1035 (footnote omitted).  The Ninth Circuit added 

that the Tax Court’s consistent history holding that the 30-day deadline 
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in § 6[3]30(d)(1) was jurisdictional had “not been disturbed by any of the 

courts of appeals to have considered the matter,” including itself, as 

well as this Circuit (Tschida) and the Seventh Circuit (Gray).  Id. at 

1035, n.3. 

Likewise, in Guralnik v. Commissioner, 146 T.C. 230, 235-36 

(2016), the Tax Court, sitting en banc, unanimously held that the time 

limit in § 6330(d)(1) is jurisdictional.   In rejecting the same argument 

pressed by taxpayer and the amicus here, the Tax Court observed that 

“the filing period and the grant of jurisdiction are set forth in the same 

sentence of the statute and are explicitly linked.”  Id. at 237.  The court, 

therefore, concluded that “[t]he plain meaning of these words [in 

§ 6330(d)(1)] is that the Tax Court ‘shall have jurisdiction’ if and only if 

the condition precedent stated in the first half of the sentence is 

satisfied – that is, if the taxpayer has filed an appeal to our Court 

‘within 30 days of a determination under this section.’ ”  Id.  Thus, the 

time limit in § 6330(d)(1) “speak[s] in jurisdictional terms.”  Id. 

2. The context of § 6330(d)(1) also leaves no doubt 
that its time limit is jurisdictional 

Section 6330(d)(1) was not enacted in a vacuum.  When, as part of 

the IRS Restructuring and Reform Act of 1998, Pub. L. No. 105-206, 
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§ 3401, 112 Stat. 685, 746, Congress enacted I.R.C. § 6330(d), § 6213(a), 

had long been in existence.  See Andrews, 563 F.2d at 366; Tilden, 846 

F.3d at 886-87.  Section 6213(a) provides in relevant part that “[w]ithin 

90 days . . . after the notice of deficiency . . . is mailed . . . , the taxpayer 

may file a petition with the Tax Court for a redetermination of the 

deficiency.” 

Since 1924, the Tax Court had repeatedly held that this 

“statutorily-prescribed filing period in deficiency cases is jurisdictional.”  

Guralnik, 146 T.C. at 238.  And, by 1998, when § 6330(d)(1) was 

enacted, the jurisdictional nature of § 6213(a)’s time limit was well 

established in the courts of appeals.  Indeed, as early as 1980, the Fifth 

Circuit observed that “[i]t cannot now be seriously questioned that the 

timely filing of the petition for redetermination is jurisdictional.”  

Johnson v. Commissioner, 611 F.2d 1015, 1018 (5th Cir. 1980); see 

Andrews, 563 F.2d at 366; Shipley v. Commissioner, 572 F.2d 212, 213 

(9th Cir. 1977); Ryan v. Alexander, 118 F.2d 744, 750 (10th Cir. 1941).5 

                                      
5     Subsequent to the enactment of § 6330 in 1998, the courts of 
appeals, including this Court, have continued to hold that the time limit 
in § 6213(a) is jurisdictional.  See Maassen v. Commissioner, 
671 F. App’x 402 (8th Cir. 2016). 
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It can be assumed that Congress was well aware of both I.R.C. 

§ 6213(a) and the case law interpreting the section when it enacted 

§ 6330(d)(1).  See Etchu-Njang v. Gonzales, 403 F.3d 577, 582 (8th Cir. 

2005) (“it is ‘appropriate to assume that our elected representatives, 

like other citizens, know the law,’ and to recognize that ‘longstanding 

acceptance by the courts [of a judicial interpretation], coupled with 

Congress’ failure to reject that interpretation, argues significantly in 

favor of accept[ing] it.’ ”) (internal quotation omitted; citations omitted); 

United States v. Langley, 62 F.3d 602, 605 (4th Cir. 1995) (same). 

Section 6330(d)(1) was enacted against the backdrop of § 6213(a), 

and Congress provided no indication that it intended to provide a 

scheme in § 6330(d)(1) that materially departed from the one that 

existed under § 6213(a).  Rather, in enacting in § 6330(d)(1), Congress 

employed a time limit that mirrors the one in § 6213(a).  Both 

§ 6330(d)(1) and § 6213(a) provide that a taxpayer “may,” within a 

specified time limit, file a petition in the Tax Court seeking the review 

of an administrative determination of the IRS.  Unlike § 6213(a), which 

does not use the term “jurisdiction” in connection with the 90-day period 

to file a petition for redetermination of a tax deficiency, § 6330(d)(1) 
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provides that if a taxpayer files a CDP petition within the statute’s 30-

day time limit, “the Tax Court shall have jurisdiction with respect to 

such matter.” 

Furthermore, at the time Congress enacted § 6330(d)(1) in 1998, 

recent Supreme Court cases had indicated that time limits relating to 

tax litigation were jurisdictional.  In 1990, the Supreme Court held that 

the time limit for filing tax refund claims in I.R.C. § 6511(a) was 

jurisdictional.  United States v. Dalm, 494 U.S. 596, 608 (1990).  

Similarly, in 1996, the Supreme Court held that a failure to satisfy the 

two-year look-back period in I.R.C. § 6513(b)(3)(B) deprived the Tax 

Court of “jurisdiction to award . . . a refund.”  Commissioner v. Lundy, 

516 U.S. 235, 245 (1996).  And in 1997 the Supreme Court, in United 

States v. Brockamp, 519 U.S. 347, 349-54 (1997), held that the time 

limit for filing tax refund claims in I.R.C. § 6511(a) was not subject to 

equitable tolling.  Thus, in 1998, when Congress enacted § 6330, recent 

Supreme Court jurisprudence supported the conclusion that the time 

limit in § 6330(d)(1) was jurisdictional. 
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3. The historical treatment of § 6330(d)(1) and of 
similarly worded statutory time limits also 
supports the conclusion that the time limit is 
jurisdictional 

Every court of appeals, including this Court, to consider whether 

the time limit in § 6330(d)(1) is jurisdictional has held that it is.  

Hauptman, 831 F.3d at 953; Tschida, 57 F. App’x at 715; Duggan, 

879 F.3d at 1034; Kaplan v. Commissioner, 552 F. App’x 77, 78 (2d Cir. 

2014); Gray, 723 F.3d at 793; Boyd, 451 F.3d at 10.  Moreover, two other 

courts of appeal have recognized in dicta that § 6330(d)(1)’s time limit is 

jurisdictional.  Springer v. Commissioner, 416 F. App’x 681, 682-83 & 

n.1 (10th Cir. 2011); Tuka v. Commissioner, 348 F. App’x 819, 820 (3d 

Cir. 2009).  In addition, the Tax Court has consistently held that the 

time limit is jurisdictional.  Guralnik, 146 T.C. at 235 (gathering cases). 

That Congress has not sought to change judicial pronouncements that 

§ 6330(d)(1) is a jurisdictional statute, despite having opportunities to 

do so when it amended § 6330(d)(1) in 2006,6 reinforces the conclusion 

that the statute is jurisdictional. 

                                      
6     In the Pension Protection Act of 2006, Pub. L. No. 109-280, § 855(a), 
120 Stat. 780, 1019, Congress amended § 6330(d) to make the Tax 
Court the sole venue for CDP appeals.  Prior thereto the federal district 
courts had jurisdiction to review appeals from certain CDP proceedings. 
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Courts have also held that time limits in similar statutes to be 

jurisdictional.  For example, I.R.C. § 6015(e)(1)(A) contains a time limit 

for filing a Tax Court petition for innocent spouse relief.  That statute 

provides that “the individual may petition the Tax Court (and the Tax 

Court shall have jurisdiction) to determine the appropriate relief 

available to the individual under this section if such petition is 

filed . . . not later than the close of the 90th day after the date” on which 

“the [IRS] mails . . . notice of the [IRS’s] final determination of relief 

available to the individual.” 

The Second, Third, and Fourth Circuits, in rejecting the same 

arguments by taxpayer and the amicus here, have held that this 

language contains a “clear” (Matuszak v. Commissioner, 862 F.3d 192, 

196 (2d Cir. 2017)), “explicit” (Rubel v. Commissioner, 856 F.3d 301, 305 

(3d Cir. 2017)), and “unambiguous” (Nauflett v. Commissioner, 

892 F.3d 649, 653 (4th Cir. 2018)) statement that the Tax Court’s 

jurisdiction is conditioned upon the timely filing of a petition.  See 

Duggan, 879 F.3d at 1034 (citing Matuszak with approval.) 

In holding the time limit to be jurisdictional, these Circuits noted 

that Congress placed the jurisdictional language in “the same sentence 
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and subsection” as the time limit to file a petition seeking innocent-

spouse relief.  Matuszak, 862 F.3d at 196; Nauflett, 892 F.3d at 654; 

accord Rubel, 856 F.3d at 305.  Thus, the Second, Third and Fourth 

Circuits’ reasoning also support the conclusion that the time limit in 

§ 6330(d)(1) is jurisdictional.  See also A.I.M. Controls v. Commissioner, 

672 F.3d 390, 394 (5th Cir. 2012) (holding that time limit in 

I.R.C. § 6226 for filing a petition challenging a final partnership 

administrative adjustment is jurisdictional). 

The Seventh Circuit also rejected the same argument pressed by 

taxpayer and the amicus here in Tilden.  The Seventh Circuit observed 

that I.R.C. § 6213(a), in addition to providing a 90-day time limit for a 

taxpayer to file a Tax Court petition challenging a notice of deficiency, 

also provided that “[t]he Tax Court shall have no jurisdiction to enjoin 

any action or proceeding or order any refund” under this subsection 

unless a timely petition for a redetermination of the deficiency has been 

filed . . . .”  846 F.3d at 886.  Although Tilden “d[id] not want either an 

injunction or a refund,” the Seventh Circuit concluded that “it would be 

very hard to read § 6213(a) as a whole to distinguish these remedies 

from others, such as ordering the Commissioner to redetermine the 
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deficiency.”  Id.  Reasoning that “§ 6213(a) does use the magic word” 

“jurisdiction” (id.; emphasis in original), the court held that the filing 

deadline in § 6213(a) is jurisdictional.  Id.  Based on these decisions it is 

clear that the 30-day filing deadline in § 6330(d)(1) is jurisdictional. 

D. Taxpayer’s and the amicus’s arguments lack merit 

On appeal, taxpayer and the amicus do not deny that every court 

that has considered the question whether the time limit in § 6330(d)(1) 

is jurisdictional has held that it is.  Inexplicably taxpayer does not even 

cite, let alone discuss, this Court’s decisions in Hauptman, Tschida, the 

Ninth Circuit’s decision in Duggan, or any of the other courts of appeals 

decisions, discussed supra at pp. 27-30, that have held (or recognized in 

dicta) that the time limit is jurisdictional. 

The amicus incorrectly contends not only that this Court’s decision 

holding that § 6330(d)(1) are jurisdictional “are unpersuasive and 

should be ignored,” but that they are also not binding on this panel.  

(Am. Br. 6-8.)  On the contrary, “[i]t is a cardinal rule in this circuit that 

one panel is bound by the decision of a prior panel.”  Owsley v. Luebbers, 

281 F.3d 687, 690 (8th Cir. 2002); United States v. Prior, 107 F.3d 654, 

660 (8th Cir. 1997). 
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The amicus also argues that the Ninth Circuit’s decision in 

Duggan is “unpersuasive” and it “would be a mistake” for this Court to 

“adopt the reasoning and holdings in Duggan.”  (Am. Br. 8.)  To make 

its point, the amicus relies exclusively on the recent decision in Myers v. 

Commissioner, 928 F.3d 1025 (D.C. Cir. 2019) (petition for rehearing 

en banc filed), in which a divided panel of the District of Columbia 

Circuit held that the deadline in I.R.C. § 7623(b)(4) to file a petition in 

the Tax Court to challenge the denial of a whistleblower award was not 

jurisdictional.  (Am. Br. 9-12; see also Br. 29-33, 49-50.)  Section 

7623(b)(4) provides:  “Any determination regarding an award under 

paragraph (1), (2), or (3) may, within 30 days of such determination be 

appealed to the Tax Court (and the Tax Court shall have jurisdiction 

with respect to such matter).”  The parenthetical phrase in 

§ 7623(b)(4) – “and the Tax Court shall have jurisdiction with respect to 

such matter” – is identical to the parenthetical phrase in § 6330(d)(1). 

The majority opinion in Myers correctly cited the Supreme Court’s 

standards, but it did not correctly apply them.  In articulating the 

standards, the majority recognized that Congress need not “incant 

magic words in order to speak clearly” (928 F.3d at 1035, citing Auburn, 
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568 U.S. at 153), but need only “include words linking the time period 

for filing to the grant of jurisdiction” (928 F.3d at 1035).  The majority 

went astray, however, when it found that § 7623(b)(4) would have 

satisfied the clear-indication standard if it had used the word “if.”  

On this point, the majority distinguished (928 F.3d at 1035, n.1) the 

decisions from three other circuits, which held that the time limitation 

in I.R.C. § 6015(e)(1)(A) is jurisdictional, because the statute at issue in 

those cases said that the Tax Court shall have jurisdiction to review 

innocent-spouse determinations “if” a timely petition is filed.  See 

Nauflett, 892 F.3d at 654; Matuszak, 862 F.3d at 197-98; Rubel, 

856 F.3d at 306.  

 Contrary to the majority’s understanding, however, there is 

nothing magical about the word “if.”  Take, for example, the statement 

“Give me $100 by Friday and the baseball tickets are yours.”  That 

statement does not include the word “if,” but the only natural 

understanding of the statement is that the tickets are yours if the 

money is paid by Friday. 

 By including the term “such matter” in § 7623(b)(4)’s grant of 

jurisdiction, Congress spoke in terms that are as clear as the baseball-

Appellate Case: 19-2003     Page: 44      Date Filed: 09/27/2019 Entry ID: 4835658 



 

-33- 
 

ticket analogy set forth above.  As the dissent in Myers recognized 

(928 F.3d at 1039), the word “such” refers to things “previously 

characterized or specified,” (id., quoting Webster’s Third New 

International Dictionary 2283 (2002)).  See also Bryan A. Garner, A 

Dictionary of Modern Legal Usage, 849 (2d ed. 1995) (“Such is properly 

used as an adjective when reference has previously been made to a 

category of persons or things”).  In § 7623(b)(4), there are not one, but 

two, “matters” that are antecedent to the word “such.”  First, a 

determination must be made by the IRS Whistleblower Office.  And 

second, an appeal from that determination must be filed with the Tax 

Court within 30 days of the determination.  It is therefore not plausible 

to read the term “such matter” as referring only to the first of these 

antecedents, as the majority did (928 F.3d at 1035).  Rather, just like 

the baseball-ticket analogy, the most natural reading of § 7623(b)(4) is 

that the Tax Court acquires jurisdiction if the IRS Whistleblower Office 

makes a determination and if an appeal from that determination is 

filed within 30 days.  Likewise, the most natural reading of § 6330(d)(1) 

is that the Tax Court acquires jurisdiction if the IRS Office of Appeals 
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makes a determination and if an appeal from that determination is filed 

within 30 days.  

Taxpayer relies on several Supreme Court cases allegedly 

supporting its contention that § 6330 is not jurisdictional.  (Br. 14-19, 

22-28, 34-37, 47-49.)  But the cases upon which taxpayer relies concern 

statutes whose language, context, and historical treatment differ from 

that of § 6330(d)(1) and thus do not support its position. 

For example, Henderson v. Shinseki, 562 U.S. 428 (2011), involved 

38 U.S.C. § 7266, which provides that “[i]n order to obtain review by the 

Court of Appeals for Veterans Claims of a final decision of the Board of 

Veterans’ Appeals, a person adversely affected by such decision shall 

file a notice of appeal with the Court within 120 days after the date on 

which notice of the decision is mailed pursuant to section 7104(e) of this 

title.”  Id. at 433.   

Several factors convinced the Supreme Court “that the 120-day 

deadline set forth in 38 U.S.C. § 7266(a) for seeking Veterans Court 

review was not meant to have jurisdictional attributes.”  562 U.S. at 

438.  First, § 7266(a) “ ‘d[id] not speak in jurisdictional terms or refer in 

any way to the jurisdiction of the [Veterans Court]’.”  562 U.S. at 438 
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(citation omitted.)  In addition, Congress’s placement of § 7266 in a 

subchapter entitled “Procedure,” rather than in the subchapter entitled 

“Organization and Jurisdiction,” weighed in favor of the statute’s being 

non-jurisdictional.  Id. at 339. 

Finally, what was “most telling” that the time limit in § 7266(a) 

was not jurisdictional was “the singular characteristics of the review 

scheme that Congress created for the adjudication of veterans’ benefits.”  

562 U.S. at 440.  The Court observed that Congress’s special solicitude 

for veterans was long standing and that this solicitude was reflected in 

statutes that “place a thumb on the scale in the veteran’s favor in the 

course of administrative and judicial review of VA decisions.”  Id. 

(internal quotation marks omitted).  Henderson contrasted this 

“dramatica[lly]” less adversarial and protective review structure with 

ordinary civil litigation, which recently led the Supreme Court in 

Bowles v. Russell, 551 U.S. 205 (2007), to uphold filing deadlines as 

jurisdictional requirements.  562 U.S. at 436, 440. 

The statutory scheme in Henderson differs substantially from the 

statutory scheme at issue here.  Section 6330(d)(1) does contain a clear 

statement that Congress intended the deadline to be jurisdictional; it 
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speaks in jurisdictional terms by stating that the Tax Court “shall have 

jurisdiction” if a taxpayer has filed a petition “within 30 days of the 

determination under this section.”  See Duggan, 879 F.3d at 1035.  

Unlike the statutory scheme for veterans’ appeals, § 6330(d)(1) is not 

contained in a subchapter entitled “Procedure,” and there is no 

subchapter within the Internal Revenue Code that contains provisions 

for “jurisdiction.”  Rather, the various jurisdictional provisions (e.g., 

§§ 6015(e)(1)(A), 6214(a), 6226, 7442) are scattered throughout the 

Code.   

Section 6330(d)(1)’s review process more closely resembles 

ordinary civil litigation than a claim for veteran benefits.  Unlike the 

adjudication of veterans’ benefits claims, which “ ‘place a thumb on the 

scale in the veteran’s favor in the course of administrative and judicial 

review of VA decisions’, ”7 the CDP review procedures are, as explained 

above at p.16, n.3, strictly circumscribed.  Accordingly, strict compliance 

with the time limit in § 6330(d)(1) is consistent with the CDP scheme. 

Indeed, the Tenth Circuit in Springer, 416 F. App’x at 682-83 & 

n.1, distinguished the statutes defining the Tax Court’s jurisdiction 

                                      
7     Henderson, 562 U.S. at 440 (internal quotation marks omitted). 
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from the statutory scheme for veterans benefit review at issue in 

Henderson: 

[T]he Congressional scheme defining the Tax Court’s 
jurisdiction is significantly different from “the unique 
administrative scheme” for veterans-benefit review and the 
Veterans Court’s place in it, as described in Henderson. . . .  
Most significantly, the terms of 26 U.S.C. § 6330(d)(1) clearly 
refer to the Tax Court’s jurisdiction. 

Id. at 683, n.1.  Thus, the Tenth Circuit held that “[u]nder the Supreme 

Court’s analysis in Henderson, the requirements for an appeal to the 

Tax Court under 26 U.S.C. § 6330(d)(1) are jurisdictional.”  Id. 

Likewise, this Court in Mader, supra, distinguished the statutory 

scheme in Henderson from that in the Federal Tort Claims Act to hold 

that the presentment requirement in 28 U.S.C. § 2675(a) was a 

jurisdictional prerequisite to filing a Federal Torts Claim suit.  

654 F.3d at 807-08.  This Court explained  that “unlike the statutory 

scheme for processing veterans’ benefits claims discussed in Henderson, 

the FTCA is adversarial and cannot be reasonably classified as 

claimant-friendly.”  Id. at 807.  This Court added that “although 

§ 2675(a) may resemble a claim-processing rule, Congress has attached 

a jurisdictional label to the statute.  Id. at 806-07.  Accordingly, “[u]nder 

the guidance of Henderson, [this Court] conclude[d] that conformity 
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with § 2675(a) is a jurisdictional term of the FTCA’s limited waiver of 

sovereign immunity.” 

Taxpayer relies on Auburn, supra, as “[t]he Supreme Court 

decision most pertinent to interpreting § 6330(d)(1).”  (Br. 23.)  The 

Medicare statute at issue in Auburn, 42 U.S.C. § 1395oo, allowed a 

health care provide to “obtain a hearing [with the Provider 

Reimbursement Review Board (PRRB)] . . . if . . . (1) such provider–

(A)(i) is dissatisfied with a final determination of the organization . . . 

(2) the amount in controversy is $10,000 or more, and (3) such provider 

files a request . . . within 180 days after notice of the intermediary’s 

final determination. . . .”  The Supreme Court in Auburn held that the 

time limit in subpart (3), which “would otherwise be classif[ied] as 

nonjurisdictional . . . does not become jurisdictional” due to its 

proximity to subparts (1) and (2).  568 U.S. at 155; accord Gonzalez, 

565 U.S. at 146-47. 

But in I.R.C. § 6330(d)(1), the filing period and the jurisdictional 

grant occupy the same statutory provision, not neighboring provisions.  

Moreover, the Medicare statute is “344 words long and is divided into 

separate statutory paragraphs, subparagraphs, and sub-sub 
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paragraphs.”  (Myers, 928 F.3d at 1040, n.1 (dissent).)  I.R.C. 

§ 6330(d)(1) contains only 33 words.  Auburn is thus not on point.   

The other cases on which taxpayer (Br. 24-25) and the amicus 

(Am. Br. 3-5) rely are also inapposite.8  In Gonzales, the conditions for 

seeking habeas review, contained in 28 U.S.C. § 2253(c)(2) and (c)(3), 

were held to be nonjurisdictional because they were in different 

subsections and “distinct paragraphs” from § 2253(c)(1), which 

contained “the only ‘clear’ jurisdictional language in § 2253(c).”  

565 U.S. at 143.  The Court explained (id. at 147): 

Mere proximity will not turn a rule that speaks in 
nonjurisdictional terms into a jurisdictional hurdle.  
In fact, § 2253(c)(3)’s proximity to §§ 2253(a), (b),  
and (c)(1) highlights the absence of clear jurisdictional  
terms in § 2253(c)(3). 

Here, the 30-day time limitation and the clear jurisdictional language 

(“Tax Court shall have jurisdiction”) in § 6330(d)(1) are not merely 

“proximate” in “distinct paragraphs;” they are contained in the same 

                                      
8     Taxpayer’s citation of Mangum v. Action Collection Service, Inc., 
575 F.3d 935, 939-40 (9th Cir. 2009), involving 15 U.S.C. § 1692k(d) 
(Br. 25-26), is irrelevant, as are the amicus’s citation of Volpicelli v. 
United States, 777 F.3d 1042 (9th Cir. 2015), involving I.R.C. § 6532(c), 
and Keohane v. United States, 669 F.3d 325 (D.C. Cir. 2012), involving 
I.R.C. § 7433(d)(3) (Am. Br. 3-5). 
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subsection and sentence.  The Ninth Circuit in Duggan, rejected the 

same proximity argument pressed by taxpayer and the amicus here 

because “§ 6330(d)(1) makes timely filing of the petition a condition of 

the Tax Court’s jurisdiction.”  879 F.3d at 1034. 

Taxpayer nevertheless argues that there is “no clear statement” 

that the time period in § 6330(d)(1) is jurisdictional.  (Br. 26; emphasis 

in original omitted.)  It argues that “rigid jurisdictional significance tied 

to the 30-day filing deadline would be more likely” if, at the end of 

§ 6330(d)(1), the language “only if the appeal is brought within such 

period” was added.  (Br. 26-27.)  The Ninth Circuit in Duggan rejected 

the argument that for the 30-day deadline in § 6330(d)(1) to be 

jurisdictional, Congress needed to specify that “the Tax Court shall 

have jurisdiction with respect to such matter only if the appeal is 

brought within such [30-day] period.”  879 F.3d at 1034.  The court 

explained that the “test is whether Congress made a clear statement, 

not whether it made the clearest statement possible.  The plain 

language of § 6330(d)(1) confers jurisdiction on the Tax Court if (and 

only if) a petition for review is filed in that court within thirty days of 

the IRS’s determination.”  879 F.3d at 1034.   
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II 

The 30-day filing period in § 6330(d)(1), in any event, 
is not subject to equitable tolling 

Standard of review 

Where the relevant facts are undisputed and the trial court denies 

equitable tolling as a matter of law, this Court reviews the denial de 

novo.  See Sisseton-Wahpeton Oyate of the Lake Traverse Reservation v. 

US Corps of Engineers, 888 F.3d 906, 917 (8th Cir. 2018). 

A. The time limit in § 6330(d)(1) is not subject to tolling 

“[A] nonjurisdictional federal statute of limitations is normally 

subject to a ‘rebuttable presumption’ in favor ‘of equitable tolling.’ ”  

Holland v. Florida, 560 U.S. 631, 645-46 (2010) (quoting Irwin v. Dep’t 

of Veterans Affairs, 498 U.S. 89, 95-96 (1990) (emphasis omitted).  But 

that presumption can be rebutted.  Irwin, 498 U.S. at 95-96. 

On appeal, taxpayer principally argues that the Irwin 

presumption of equitable tolling has not been rebutted.  (Br. 31-34.)  

Taxpayer is wrong.  The Supreme Court in Brockamp, held that the 

period provided by I.R.C. § 6511 for filing a claim for refund may not be 

equitably tolled.  The Court did so in part because of “[t]he nature of the 

underlying subject matter – tax collection . . . .”  519 U.S. at 352.  “Tax 
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law, after all, is not normally characterized by case-specific exceptions 

reflecting individualized equities.”  Id.  And the sheer number of refund 

claims that the IRS must process each year means that the possibility 

of tolling the deadline in § 6511 would create “serious administrative 

problems” by requiring the IRS to “respond to, and perhaps litigate, 

large numbers of late claims[ ] accompanied by requests for ‘equitable 

tolling.’ ”  Id.  “The nature and potential magnitude of th[is] 

administrative problem,” the Court held, “suggest that Congress 

decided to pay the price of occasional unfairness in individual cases 

(penalizing a taxpayer whose claim is unavoidably delayed) in order to 

maintain a more workable tax enforcement system.”  Id. at 352-53. 

The same subject-matter considerations counsel against equitable 

tolling in the context of § 6330(d)(1).  This case, like Brockamp, involves 

tax law – the area in which the Supreme Court recognized equitable 

exceptions are rare.  See 519 U.S. at 352; see also Acierno v. Barnhart, 

475 F.3d 77, 82 (2d Cir. 2007) (reaching the same conclusion as to 

certain determinations in Social Security Act proceedings).  The 

Supreme Court’s observation that “[t]ax law, after all, is not normally 

characterized by case-specific exceptions reflecting individualized 
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equities” (Brockamp, 519 U.S. at 352) is especially true in the area of 

tax collection in general and administrative levies in particular, where 

the need for promptness is paramount.  Unlike a private litigant who 

must pursue a claim to judgment in order to collect, the Government 

can collect a tax liability simply by making an assessment,9 sending a 

notice and demand for payment to the taxpayer, and levying on his 

property after the conclusion of a CDP hearing.  See I.R.C. §§ 6201(a), 

6303(a), 6331(a). 

The Supreme Court has recognized that “[t]he underlying 

principle justifying the administrative levy is the need of the 

government promptly to secure its revenues.”  United States v. Nat’l 

Bank of Commerce, 472 U.S. 713, 721 (1985) (internal quotation marks 

omitted).  Equitable tolling would delay tax collections.  “But taxes are 

the lifeblood of government, and their prompt and certain availability 

an imperious need.”  Bull v. United States, 295 U.S. 247, 259 (1935).  

Not only would tolling significantly delay tax collection, but it would 

                                      
9     An assessment is made by an assessment officer’s signing the 
summary record of assessment.  Treas. Reg. § 301.6203-1 (26 C.F.R.). 
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also create administrative problems by requiring the IRS to consider 

numerous late claims for relief, as in Brockamp.10 

In an attempt to minimize the probable administrative problems 

resulting from equitable estoppel, the amicus compares apples and 

oranges; it compares (Br. 21) the number of tax refunds issued per year 

with the number of CDP cases filed per year, concluding that the 

number of CDP cases is vastly lower than the number of tax refunds 

issued.  Significantly, the amicus makes no attempt to compare apples 

with apples, i.e., to compare the number of tax refund suits filed per 

year with the number of CDP cases filed per year.  Moreover, the 

important point is not how many CDP cases were filed per year, but 

how many potentially would be filed if equitable tolling is permitted. 

Taxpayer errs in relying (Br. 34-35) on Volpicelli v. United States, 

777 F.3d 1042 (9th Cir. 2015), to support the inapplicability of equitable 

tolling.  Volpicelli involved I.R.C. § 6532(c)(1), which establishes a nine-

month period for commencing a wrongful levy suit.  There was prior 

                                      
10    In carrying out its tax collection responsibilities, the IRS currently 
issues in excess of one-half a million levies every year.  See 2018 IRS 
Data Book at 43 (590,249 levies were requested in 2017, and 639,025 
were requested in 2018). 
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circuit precedent in the Ninth Circuit holding that the limitations 

period in issue was subject to equitable tolling.  See Supermail Cargo, 

Inc. v. United States, 68 F.3d 1204, 1206-07 (9th Cir. 1995); Capital 

Tracing, Inc. v. United States, 63 F.3d 859, 861-62 (9th Cir. 1995).  It 

was in that context that the Ninth Circuit examined subsequent 

Supreme Court decisions and ultimately held that “none of the Supreme 

Court’s intervening decisions is clearly irreconcilable with our 1995 

precedents” and that “the limitations period set by 26 U.S.C. § 6532(c) 

is not jurisdictional and may be equitably tolled.”11  Volpicelli, 

777 F.3d at 1047.  

This Court, however, has no precedent on equitably tolling the 30-

day period of § 6330(d)(1).  As discussed above, the Brockamp factors, 

and especially the tax-related nature of § 6330(d)(1), counsel against 

equitable tolling of the 30-day period to file a petition challenging a 

CDP determination. 

Contrary to taxpayer’s claim (Br. 35-37), the “underlying subject 

matter” of CDP proceedings in the Tax Court – “tax law” – is not an 

                                      
11     The IRS “disagrees with the holding in Volpicelli.”  Chief Counsel 
Advisory 201534008, 2015 WL 4978105. 
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“equitable arena” like “bankruptcy courts, which are courts of equity.”  

See Holland, 560 U.S. at 647.  As explained above at pp. 15-16, it is 

well-settled that the Tax Court “lacks general equitable powers.”  

McCoy, 484 U.S. at 7; Duggan, 879 F.3d at 1031. Accordingly, the 

Commissioner has rebutted any presumption that equitable tolling 

applies to the limitations period in § 6330(d)(1).  See Irwin, 498 U.S. at 

95-96.   

B. Even if the 30-day period of § 6330(d)(1) could be 
equitably tolled, taxpayer has not satisfied the 
requirements for equitable tolling 

1. Introduction 

A litigant is entitled to equitable tolling of a statute of limitations 

only if he meets his burden of proving “(1) that he has been pursuing his 

rights diligently, and (2) that some extraordinary circumstance stood in 

his way and prevented timely filing.”  Menominee Indian Tribe of Wisc. 

v. United States, 136 S. Ct. 750, 755-56 (2016) (internal quotation 

marks and citations omitted).  “[T]he second prong of the equitable 

tolling test is met only where the circumstances that caused a litigant’s 

delay are both extraordinary and beyond [his] control.”  Id. at 756 
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(emphasis in original); see Niccolai v. U.S. Bureau of Prisons, 4 F.3d 

691, 693 (8th Cir. 1993). 

“ ‘Equitable tolling is an exceedingly narrow window of relief.’ ”  

Deroo v. United States, 709 F.3d 1242, 1246 (8th Cir. 2013) (internal 

citation omitted).  The plaintiff bears the burden of justifying both 

equitable tolling and the duration of that tolling.  See T.L. ex re. Ingram 

v. United States, 443 F.3d 956, 963 (8th Cir. 2006).  This remedy is 

granted sparingly.  Irwin, 498 U.S. at 96.  As explained below, even if 

the time limit in § 6330(d)(1) can be equitably tolled, taxpayer has not 

met its burden of showing that it was entitled to have it equitably 

tolled. 

2. That delivery of the notice of determination to 
taxpayer took three days does not warrant 
equitable tolling 

The notice of determination was dated July 28, 2017, and was sent 

to taxpayer by certified mail on that date.  (A. 3, 22, 25.)  Taxpayer’s 

petition was due 30 days thereafter, i.e., on August 27, 2019.  I.R.C. 

§ 6330(d)(1).  Since August 27 was a Sunday, the filing would have been 
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timely if mailed on the next succeeding day, i.e., on August 28.12  

I.R.C. § 7503.  Taxpayer’s petition, sent by certified mail on 

August 29, 2017, and received on September 1, 2017 (A. 1, 14 ), was 

mailed one day late.  

Taxpayer’s claim to equitable tolling is based on its argument (Br. 

37-39) that the 30-day period to file a Tax Court petition should run 

from the date of delivery of the notice of determination, i.e., from July 

31, 2017, rather than from the date of service of the notice.13  It cites no 

law in support of this proposition.  In fact, the law is to the contrary.  

                                      
12     I.R.C. § 7502 treats timely mailing as timely filing.  The timely-
mailing-is-timely-filing rule also applies to documents sent by certified 
mail.  I.R.C. § 7502(c)(2); Treas. Reg. § 301.7502-1(c)(2).  “If the 
document or payment is sent by U.S. certified mail and the sender’s 
receipt is postmarked by the postal employee to whom the document or 
payment is presented, the date of the U.S. postmark on the receipt is 
treated as the postmark date of the document or payment.”  Treas. Reg. 
§ 301.7502-1(c)(2). 
 
13     In claiming that its petition was only one day late (Br. 12), 
taxpayer uses the date it mailed the petition, rather than the date the 
Tax Court received it.  But taxpayer wants the 30-day period to file the 
petition to run from the date it received the notice of determination, 
rather than from the date the notice was mailed. It is, however, well 
settled that “in the law, what is sauce for the goose is normally sauce 
for the gander.”  Heffernan v. City of Paterson, 136 S. Ct. 1412, 1418 
(2016).  Accord MBI Energy Services v. Hoch, 929 F.3d 506, 511 (8th 
Cir. 2019). 
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I.R.C. § 6330(d)(1) provides that a taxpayer “may within 30 days of a 

determination under this section, petition the Tax Court for review of 

such determination . . . .”  Significantly, the statute does not use the 

language “within 30 days of receipt of a determination . . . .”  The 

applicable Treasury Regulation § 301.6330-1(f)(1), which provides that 

the taxpayer “may appeal such determination made by Appeals within 

the 30-day period commencing the day after the date of the Notice of 

Determination to the Tax Court,” is consistent with the statute.   

Similarly, Tax Ct. R. 25(a)(1) provides: 

In computing any period of time prescribed or allowed by 
these Rules . . . . or by any applicable statute which does not 
provide otherwise, the day of the act, event, or default from 
which a designated period of time begins to run shall not be 
included . . . .  If service is made by mail or electronically, 
then a period of time computed with respect to the service 
shall begin on the day after the date of mailing or electronic 
service. 

Thus, the courts have uniformly held that the time for filing the 

required document begins to run the day after the date on which the 

relevant notice is mailed.  See, e.g., Herzog v. Commissioner, 643 F. 

App’x 942, 943 (11th Cir. 2016) (“under the plain language of Rule 

25(a),” the date on which the notice of deficiency is mailed is not 

included, and time for filing the required document begins to run on the 
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day after the date on which the notice is mailed); United States v. 

Meyer, 914 F.3d 592, 595 (8th Cir. 2019) (same); United States v. 

Ahrens, 530 F.2d 781, 784 (8th Cir. 1976) (same); Flight Attendants 

Against UAL Offset v. Commissioner, 165 F.3d 572, 574 (7th Cir. 1999) 

(involving I.R.C. § 7476(b)(5)). 

Put simply, the method of computing the 30-day time period under 

I.R.C. § 6330(d)(1) is consistent with the method of computing other 

time periods under the Internal Revenue Code.  Thus, there is 

absolutely no support in the statute, regulation, case law or Tax Court 

rules that supports taxpayer’s argument that the time to petition the 

Tax Court does not begin until the notice of determination was 

“delivered to [taxpayer]” on July 31, 2017 (Br. 38).  Accordingly, 

taxpayer’s contention is insufficient as a matter of law to support 

equitable-tolling claim.14  See Cunningham, 716 F. App’x at 185. 

Furthermore, taxpayer, a law firm, does not allege that it 

consulted with anyone or did any research to obtain the correct deadline 

under § 6330(d)(1).  Neither a party’s misunderstanding of the law, nor 

                                      
14     For the same reason, taxpayer’s claim of violation of his Fifth 
Amendment equal protection and substantive due process rights (Br. 
50) is meritless. 
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a party’s misreading of a document, constitutes an extraordinary 

circumstance beyond the party’s control warranting equitable tolling.  

See Shoemate v. Norris, 390 F.3d 595, 598 (8th Cir. 2004) (pro se’s 

“misunderstanding” of the applicable time period to file his habeas 

petition did not justify equitable tolling); Kreutzer v. Bowersox, 

231 F.3d 460, 463 (8th Cir. 2000) (attorney’s confusion about the 

applicable limitations period does not warrant equitable tolling); 

Cunningham, 716 F. App’x at 185 (pro se’s “own mistake:  she either 

misread (or misunderstood) the IRS’s notice [of determination], or else 

simply miscounted the number of days . . . [is] a far cry from the ‘rare 

instances’ that justify equitable tolling”).  Thus, taxpayer failed to show 

that it had been pursuing its rights diligently and that the circumstance 

causing the untimely filing was both extraordinary and beyond its  

control.15  See Menominee Indian Tribe of Wisc., 136 S. Ct. at 756; 

Rouse, 339 F.3d at 246. 

                                      
15     In a comparable situation, the Seventh Circuit in Tilden, 846 F.3d 
at 887-88, scolded another law firm because “[a] petition for review [in 
the Tax Court] is not a complicated document; it could have been mailed 
with time to spare.”  The same could be said here. 
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Moreover, “ ‘[t]o succeed on a claim of equitable estoppel against 

the government, a plaintiff must not only prove all the elements of 

equitable estoppel, but also that the government committed affirmative 

misconduct.’ ”  Bartlett v. U.S. Dept. of Agriculture, 716 F.3d 464, 475 

(8th Cir. 2013) (quoting Charleston Hous. Auth. v. U.S. Dep’t of 

Agriculture, 419 F.3d 729, 739 (8th Cir. 2005)). 

Taxpayer’s argument is based only upon an incorrect 

understanding of the law.  There is not even an allegation, let alone 

evidence, of affirmative misconduct.  See Morgan v. Commissioner, 

345 F.3d 563, 566-67 (8th Cir. 2003) (Tax Court correctly rejected 

taxpayer’s argument that it met its “heavy burden” of showing that the 

IRS should be estopped).  And by not arguing the matter in the Tax 

Court taxpayer has waived that argument.  See Hartman v. Smith, 

734 F.3d 752, 761-62 (8th Cir. 2013). 
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CONCLUSION 

The order of the Tax Court is correct and should be affirmed. 

Respectfully submitted, 
 
RICHARD E. ZUCKERMAN 
Principal Deputy Assistant Attorney 
General 
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