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     ARGUMENT 

 

A. The Commissioner’s criticism of the recent decision of the 
United States Court of Appeals for the District of Columbia 
in Myers v. Commissioner, 928 F.3d 1025 (D.C. Cir. July 2, 
2019) is misplaced -- particularly now that the 
Commissioner’s Petition for Rehearing En Banc has been 
denied by that Court. 
 

In its argument in this appeal, Appellee Commissioner of Internal 

Revenue mistakenly criticizes the recent (July 2, 2019) decision of the 

United States Court of Appeals for the District of Columbia in Myers v. 

Commissioner, 928 F.3d 1025 (D.C. Cir. 2019), and the Appellant’s 

reliance upon that decision as persuasive authority for the proposition 

that the 30-day petition limitation period of 26 U.S.C. § 6330(d)(1) was 

not jurisdictional, and was thus subject to equitable tolling.  Brief of 

Appellee at pages 31-33, and 39.   

Having referred to 26 U.S.C. § 6330(d)(1) as being “nearly identical in 

structure” to 26 U.S.C. § 7623(b)(4)1 which was involved in Myers, the 

D.C. Circuit denied the Commissioner’s Petition for Rehearing En Banc 

 
1 Myers v. Commissioner, supra, 928 F.3d at 1036; 2019 U.S. App. LEXIS 
19757, 2019 WL 2750850 at *23.  
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on October 4, 20192, one week after the Commissioner’s Brief was filed in 

the instant appeal on September 27, 2019. 

Parenthetically, it should be noted that most of the arguments which 

are now made by the appellee in the instant appeal were included in the 

Commissioner’s unsuccessful Petition for Rehearing En Banc in Myers.3 

Squarely rejecting the argument made by the Commissioner in the 

current appeal, while recognizing the “nearly identical” structure of 26 

U.S.C. § 6330(d)(1) and 26 U.S.C. § 7623(b)(4), the D.C. Circuit engaged 

in the following compelling analysis in Myers: 

   Whether the 30-day Filing Period is Jurisdictional 

Having agreed with the Tax Court's conclusion that Myers's 
petition was not timely filed, we must now decide whether 
that  defect deprived the Tax Court of jurisdiction over 
Myers's petition. We hold that it did not. 

The Supreme Court in recent years has "pressed a stricter 
distinction between truly jurisdictional rules, which govern 

 

2 Myers v. Commissioner, 2019 U.S. App. LEXIS 30046 (D.C. Cir. October 
4, 2019)[“ Upon consideration of appellee's petition for rehearing en banc, 
and the absence of a request by any member of the court for a vote, it is 
ORDERED that the petition be denied.” (capitalization in original)]. 
3 See, generally, the “Appellee’s Petitioner for Rehearing En Banc”, filed 
September 12, 2019, in Myers v. Commissioner of Internal Revenue, 
United States Court of Appeals for the District of Columbia Circuit No. 
18-1003, Document No. 1806256. 
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a court's adjudicatory authority, and non-jurisdictional 
claim-processing rules, which do not." Gonzalez v. Thaler, 565 
U.S. 134, 141, 132 S. Ct. 641, 181 L. Ed. 2d 619 (2012) (cleaned up). 
Key to our present decision, the Court has "made plain that most 
time bars are non-jurisdictional"; they are "quintessential claim-
processing  rules which seek to promote the orderly progress of 
litigation, but do not deprive a court of authority to hear a case." 
United States v. Kwai Fun Wong, 135 S. Ct. 1625, 1632, 191 L. Ed. 
2d 533 (2015) (cleaned up). Therefore, although the "Congress is 
free to attach ... the jurisdictional label to a rule that we would 
prefer to call a claim-processing rule," Henderson v. Shinseki, 562 
U.S. 428, 435, 131 S. Ct. 1197, 179 L. Ed. 2d 159 (2011), we treat a 
time bar as jurisdictional "only if Congress has 'clearly stated' as 
much," Kwai Fun Wong, 135 S. Ct. at 1632. See also Fort  Bend 
Cty. v. Davis, 139 S. Ct. 1843, 1850, 204 L. Ed. 2d 116  (U.S. 2019) 
("the Court has clarified that it would leave the  ball  in 
Congress' court"). The Supreme Court has explained that this "clear 
statement requirement" is satisfied only if the statute  "expressly 
refers to subject-matter jurisdiction or speaks in jurisdictional 
terms." Musacchio v. United States, 136 S. Ct. 709, 717, 193 L. Ed. 
2d 639 (2016) (cleaned up). It is not enough, for  instance, that a 
statute uses "mandatory language." Id. 

 Again, § 7623(b)(4) provides: 

 
  Any determination regarding an award under paragraph (1), 
  (2), or (3) may, within 30 days of such determination, be  
  appealed to the Tax Court (and the Tax Court shall have  
  jurisdiction with respect to such matter). 

The IRS contends this constitutes a "clear statement" because the 
Congress "placed the jurisdictional language in the same sentence 
and subsection as the time limit." As our amicus points out, 
however, the Supreme Court has explicitly rejected 
"proximity-based arguments" to that effect. See Sebelius v. 
Auburn Reg'l Med.  Ctr., 568 U.S. 145, 155, 133 S. Ct. 817, 184 L. 
Ed. 2d 627 (2013) . . . . . .  

Here, as in Auburn, a single sentence contains both a requirement 
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to file within a stated number of days and a grant of jurisdiction; 
yet there is nothing in the structure of the sentence that "conditions 
the jurisdictional grant on the limitations period, or otherwise 
links" those separate clauses. Kwai Fun Wong, 135 S. Ct. at 1633. 
On the contrary, the jurisdictional grant is separated from the rest 
of the provision by being put in parentheses and introduced by the 
word "and," which announces a new independent clause. We 
therefore do not attach dispositive significance to the proximity 
between the provision setting the time period and the jurisdictional 
grant . . . . . .  

We hold § 7623(b)(4) does not contain a "clear statement" that 
timely filing is a jurisdictional prerequisite to the Tax 
Court's hearing the whistleblower's case. (bold, underlined 
emphasis  added). 

Myers v. Commissioner, supra, 928 F.3d at 1033-1036; 2019 U.S. 
App. LEXIS 19757, 2019 WL 2750850, at ** 18-23 

 
 Appellant Boechler P.C. submits that the same conclusion is 

warranted in the instant case involving “nearly identical in structure” 

26 U.S.C. § 6330(d)(1). Myers v. Commissioner, supra, 928 F.3d at 1036; 

2019 U.S. App. LEXIS 19757, 2019 WL 2750850 at *23.  

After holding in Myers that the thirty (30) day appeal period in 26 

U.S.C. § 7623(b)(4) was not jurisdictional, the District of Columbia 

Circuit then addressed the question of whether this [“nearly identical in 

structure” to 26 U.S.C. § 6330(d)(1)] statute was subject to equitable 

tolling. Myers v. Commissioner, supra, 928 F.3d at 1036-1037; 2019 U.S. 

App. LEXIS 19757, 2019 WL 2750850 at **23-26. 

Appellate Case: 19-2003     Page: 8      Date Filed: 11/27/2019 Entry ID: 4856670 



5 
 

The Court held that equitable tolling could be applied to the non-

jurisdictional statutory 30-day period within 26 U.S.C. § 7623(b)(4), 

with the Court explaining in Myers as follows: 

  Whether the 30-day Filing Period  
  is Subject to Equitable Tolling 

Because we hold that § 7623(b)(4) is not jurisdictional, we 
come to  the question whether the filing period is subject 
to equitable tolling. Under Irwin v. Dep't of Veterans Affairs, 498 
U.S. 89, 111 S. Ct. 453, 112 L. Ed. 2d 435 (1990) and its progeny, "a 
non-jurisdictional federal statute of limitations is normally subject 
to a rebuttable presumption in favor of equitable tolling." Holland 
v. Florida, 560 U.S. 631, 645-46, 130 S. Ct. 2549, 177 L. Ed. 2d 130 
(2010) (cleaned up). Because the "presumption of  equitable tolling 
was adopted in part on the premise that such a principle is likely to 
be a realistic assessment of legislative intent,"  Auburn,  568 
U.S. at 159 (cleaned up), it is rebutted if there is "good  reason to 
believe that Congress did not want the equitable tolling doctrine to 
apply," United States v. Brockamp, 519 U.S. 347, 350,  117 S. Ct. 
849, 136 L. Ed. 2d 818 (1997). 

The IRS maintains equitable tolling is not a realistic assessment of 
legislative intent with regard to § 7623(b)(4), citing the Supreme 
Court's decision in Auburn. There the Supreme Court denied the 
presumption to the 180-day limit for appealing a Medicare 
reimbursement determination to an administrative review board, 
in part because "unlike the remedial statutes at issue in many of 
th[e] Court's equitable-tolling decisions," the statutory scheme is 
"not designed to be unusually protective of claimants." 568 U.S. at 
159-160. The IRS therefore argues that the "whistleblower statute 
providing for an 'award' is not a remedial provision" "designed to be 
unusually protective of claimants." 

Indeed, it is not, but the Court in Auburn did not rest its evaluation 
of legislative intent on this factor alone. The Court began its 
analysis by saying, "[w]e have never applied the Irwin presumption 
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to an agency's internal appeal deadline." Id. at 159. It then 
explained that the Secretary of the Department of Health and 
Human Services, pursuant to its rulemaking authority, had 
expressly prohibited the review board from extending the filing 
deadline. Id. at 159; see 42 C.F.R. § 405.1841(b) (2007). Because the 
Congress had amended the statute six times, "each time leaving 
untouched the 180-day administrative appeal provision and the 
Secretary's rulemaking authority," the Court inferred that the 
Congress approved of the regulation. Id. at 159. Finally, it noted 
the statutory scheme is not "one in which laymen, unassisted by 
trained lawyers, initiate the process"; instead, providers are 
"sophisticated" "repeat players" who are "assisted by legal counsel." 
Id. at 160. 

None of these other indicators of legislative intent is present in this 
case: The Tax Court is not an "internal" "administrative body" and 
Tax Court petitioners are typically pro se, individual taxpayers who 
have never petitioned the Tax Court before. Moreover, the IRS 
points to no regulation or history of legislative revision that might 
contradict the Irwin presumption. That the whistleblower award 
statute is not unusually protective of claimants is the 
only consideration on the IRS side of the ledger. Without more, we 
are not persuaded to set aside a presumption that has been so 
consistently applied. See, e.g. Young v. United States, 535 U.S. 43, 
49, 122 S. Ct. 1036, 152 L. Ed. 2d 79 (2002) ("It is hornbook law that 
limitations periods are customarily subject to equitable tolling") 
(cleaned up). 

 We therefore hold the Irwin presumption has not been rebutted 
 and the filing period in § 7623(b)(4) is subject to equitable 
 tolling. Accordingly, we will remand the case to the Tax 
 Court to  consider in the first instance whether equitable 
 tolling is  appropriate in this case. 
 
       Conclusion 
 
 In sum, we agree with the Tax Court's conclusion that 
 Myers's petition was not timely filed under § 7623(b)(4), 
 reverse its dismissal for want of jurisdiction, and remand 
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 the case for the Tax Court to decide whether Myers is 
 entitled to equitable tolling.(bold, underlined emphasis added).  

Myers v. Commissioner, supra, 928 F.3d at 1036-1037; 2019 U.S. 
App. LEXIS 19757, 2019 WL 2750850, at ** 23-26 

Appellant Boechler P.C. submits that the instant case similarly 

should be remanded to the Tax Court for that Court to determine whether 

the appellant is entitled to equitable tolling, relative to the running of 

the 30-day petition limitation period of 26 U.S.C. § 6330(d)(1). 

B. The Commissioner’s analysis of the United States Supreme 
Court decisions in Dalm4, Lundy5 and Brockamp6 is flawed 
and the appellee’s conclusion that 26 U.S.C. § 6330(d)(1) is 
jurisdictional should be rejected in this appeal. 
 
The Commissioner cites three 20-plus-year-old decisions of the 

United States Supreme Court7 involving other tax code limitations to 

support the mistaken conclusion that the 30-day petition limitation 

period of 26 U.S.C. § 6330(d)(1) is jurisdictional. See, the Brief of 

Appellee, at page 26. 

 
4 United States v. Dalm, 494 U.S. 596 (1990) 
 
5 Commissioner v. Lundy, 516 U.S. 235 (1996) 
 
6 United States v. Brockamp, 519 U.S. 347 (1997) 
 
7 See, Footnotes 4, 5 and 6, supra. 
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In actuality, however, Dalm, Brockamp and Lundy should have no 

should have no impact on the question of whether the deficiency petition 

filing deadline is jurisdictional. 

By way of explanation, Dalm involved equitable recoupment – and 

the Supreme Court stated therein that “[f]or the District Court to have 

jurisdiction over her suit for refund, Dalm was required to file a claim for 

refund of the tax within three years of the time the gift tax return was 

filed or two years of the time the tax was paid, whichever period expires 

later.  See §§ 6511(a), 7422(a)”.  Id. at 609 (footnote omitted).  One 

problem in Dalm was that the administrative claim was filed late under 

section 6511.  The Supreme Court wrote in Dalm:   

Under settled principles of sovereign immunity, the United States, 
as sovereign, is immune from suit, save as it consents to be sued . . 
. and the terms of its consent to be sued in any court define that 
court's jurisdiction to entertain the suit.  A statute of limitations 
requiring that a suit against the Government be brought within a 
certain time period is one of those terms.  [Id. at 608 (citations and 
internal quotation marks omitted)] 

 
Yet, a few months after Dalm was decided, the Supreme Court in 

Irwin v. Dept. of Veterans Affairs, 498 U.S. 89, 96 n.3 (1990), rejected 

the concept that waivers of sovereign immunity by Congress always 

preclude equitable tolling.  And since Kontrick v. Ryan, 540 U.S. 443 
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(2004), the Supreme Court has clearly held that statutes of limitations 

running against parties in suits involving the federal government may 

not be jurisdictional conditions of suits – indeed, are only rarely 

jurisdictional conditions.  See, Henderson ex rel. Henderson v. Shinseki, 

562 U.S. 428 (2011); Sebelius v. Auburn Reg'l Med. Ctr., 568 U.S. 145 

(2013); United States v. Kwai Fun Wong, 135 S. Ct. 1625 (2015); and 

Musacchio v. United States, 136 S. Ct. 709 (2016).   

Thus, the indented quote above from Dalm is simply no longer good 

law.  See Gillespie v. United States, 670 Fed. Appx. 393, 395 (7th Cir. 2016) 

(not deciding issue but noting that current Supreme Court case law on 

the distinction between subject matter jurisdiction and mere claims 

processing rules “may cast doubt on the line of cases suggesting that § 

7422(a) is jurisdictional”, including Dalm.). 

In Brockamp, decided by the Supreme Court seven years after 

Dalm, the Court held that if the “Irwin presumption”8 in favor of 

equitable tolling of statutes of limitations against the federal government 

 
8 See, particularly, the discussion of the “Irwin presumption” in the above 
quoted-from passages from the recent District of Columbia Court of 
Appeals decision in Myers v. Commissioner, supra, 928 F.3d at 1036-
1037. 
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applied to the refund claim statute of limitations at section 6511, the 

presumption would be rebutted because  (1) of the many exceptions that 

Congress had already put into the statute (none of which specifically 

provided for equitable tolling), (2) section 6511(b) sets out an amount 

limitation (a feature unlike any other statute of limitation previously 

held subject to equitable tolling), and (3) of the potential administrative 

nightmare of applying equitable tolling to the routine processing of 

administrative refund claims (the Court citing IRS statistics showing 

that for the fiscal year ended September 30, 1994, over 200 million tax 

returns were filed and over 90 million refunds were issued).   

The Supreme Court has more recently pointed out that the “Irwin 

presumption” in favor of equitable tolling only applies to a non-

jurisdictional statute of limitations and that a jurisdictional one cannot 

be subject to equitable or other (e.g., regulatory) exceptions. Sebelius v. 

Auburn Reg'l Med. Ctr., supra, 568 U.S. at 154.   

Furthermore, it is notable that Brockamp did not call the section 

6511 time limit “jurisdictional”.  Indeed, the Supreme Court’s opinion in 

Brockamp does not even contain the words “jurisdiction” or 
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“jurisdictional”.  Therefore, Brockamp provides no guidance for deciding 

whether any Tax Court filing deadline is jurisdictional.   

Also significant is the fact that the Supreme Court in Brockamp 

completely ignored Dalm, not even citing the latter case in its opinion.  

Had the Court in Brockamp in actuality still believed in the correctness 

of the above-quoted passage from Dalm, the Court could have written a 

one-sentence opinion something like the following: “Because 

jurisdictional filing deadlines are not subject to equitable tolling, and in 

Dalm we stated that the refund claim filing deadline of section 6511(a) is 

jurisdictional, the section 6511(a) filing deadline is not subject to 

equitable tolling.”  Of course, quite to the contrary, the Supreme Court in 

Brockamp filed its lengthy opinion in that case. 

Commissioner v. Lundy, 516 U.S. 235 (1996) involved question of 

whether the Tax Court – in a case where it had already acquired 

deficiency jurisdiction – also had jurisdiction to find an overpayment with 

respect to certain taxes where a refund claim had not been filed. The 

Court wrote in Lundy: “Unlike the provisions governing refund suits in 

United States District Court or the United States Court of Federal 

Claims, which make timely filing of a refund claim a jurisdictional 
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prerequisite to bringing suit . . .” Id. at 240 (citation to appellate court 

opinion omitted).  This was pure dicta in the case, and of additional note 

is the fact that the Supreme Court in Brockamp did not cite Lundy. 

Furthermore, it is not surprising that the Supreme Court in 

Brockamp ignored the earlier statements about jurisdiction which were 

made in Dalm. To the extent that those statements were not dicta, they 

were what the Court in the very next year after Brockamp called “drive-

by jurisdictional rulings”, entitled to no precedential weight.   

Indeed, in Steel Co. v. Citizens for a Better Environment, 523 U.S. 

83, 91 (1998), the Court wrote: 

It is also the case that the Gwaltney opinion does not display the 
slightest awareness that anything turned upon whether the 
existence of a cause of action for past violations was technically 
jurisdictional -- as indeed nothing of substance did.  The District 
Court had statutory jurisdiction over the suit in any event, since 
continuing violations were also alleged. . . .  [T]he jurisdictional 
character of the elements of the cause of action in Gwaltney made 
no substantive difference (nor even any procedural difference that 
the Court seemed aware of), had been assumed by the parties, and 
was assumed without discussion by the Court.  We have often said 
that drive-by jurisdictional rulings of this sort (if Gwaltney can even 
be called a ruling on the point rather than a dictum) have no 
precedential effect. [Id. at 91 (emphasis in original; citations 
omitted).] 
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As the Supreme Court more recently observed in Arbaugh v. Y & H 

Corp., 546 U.S. 500, 511 (2006) (the opinion enunciating the clear 

statement exception to the Court’s Kontrick holding that claims 

processing rules generally have no jurisdictional import): 

On the subject-matter jurisdiction/ingredient-of-claim-for-relief 
dichotomy, this Court and others have been less than meticulous.  
Subject matter jurisdiction in federal-question cases is sometimes 
erroneously conflated with a plaintiff's need and ability to prove the 
defendant bound by the federal law asserted as the predicate for 
relief -- a merits-related determination.  Judicial opinions . . . often 
obscure the issue by stating that the court is dismissing for lack of 
jurisdiction when some threshold fact has not been established, 
without explicitly considering whether the dismissal should be for 
lack of subject matter jurisdiction or for failure to state a claim.  We 
have described such unrefined dispositions as drive-by 
jurisdictional rulings that should be accorded no precedential effect 
on the question whether the federal court had authority to 
adjudicate the claim in suit. [546 U.S. at 511 (citations and internal 
quotation marks omitted).] 
 
Section 6330(d)(1) is a single sentence referencing jurisdiction in 

the Tax Court and a time period. Importantly, though, there is no clear 

statement that the time period is similarly intended to be jurisdictional. 

Instead, there is confusion.  

Indeed, rigid jurisdictional significance tied to the 30-day filing 

deadline within 26 U.S.C. §6330(d)(1) would be more likely if a 
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jurisdictional grant was expressly contingent on compliance with the 

filing deadline, such as: “The person may, within 30 days of 

determination under this section, appeal such determination to the Tax 

Court (and the Tax Court shall have jurisdiction with respect to such 

matter only if the appeal is brought within such period)”.9 

Combined with the ambiguous language of section 6330(d)(1) in its 

current form is the original language, which contained a rule governing 

a situation often raised as a ground for equitable tolling – i.e., timely 

filing in the wrong forum; Irwin v. Dept. of Veterans Affairs, 498 U.S. 89, 

96 n.3 (1990); Burnett v. N.Y. Cent. R.R. Co., 380 U.S. 424, 429-430 

(1965); Herb v. Pitcairn, 325 U.S. 77 (1945); Oltman v. Holland Am.Line-

USA, Inc., 538 F.3d 1271, 1279-1280 (9th Cir. 2008). This strongly 

suggests that Congress did not think the 30-day period was 

jurisdictional, or otherwise not subject to equitable tolling.  

The legislative history of section 6330(d)(1) does not illuminate 

Congressional thinking as to whether the 30-day period is jurisdictional.  

 
9 The “only if” language in the hypothetical statute is derived from V.L. 
v. E.L., 2016 U.S. LEXIS 1653 (March 7, 2016) (per curiam)[hypothetical 
statute would have made a condition jurisdictional if the statute had 
contained the words “shall have jurisdiction…only if” the condition was 
met]. 
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However, even if that history did, the United States Supreme Court in 

Wong expressed doubt that legislative history alone could provide the 

clear statement necessary to overcome the Court’s contemporary 

conclusion of usual non-jurisdictional nature of filing deadlines. Wong, 

supra, at 1632 (“Finally, even assuming legislative history alone could 

provide a clear statement (which we doubt), none does so here.”)  

Reduced to the essentials, therefore, under contemporary decisional 

law of the United States Supreme Court case law, the proper conclusion 

is that the 30-day period to file a CDP appeal in the Tax Court is not 

jurisdictional, because there is no clear statement within the very 

language of the statute that the 30-day filing period of 26 U.S.C. 

§6330(d)(1) is jurisdictional. 

Indeed, Congress has not made any statement, let alone a clear one, 

that 26 U.S.C. § 6330(d)(1) is jurisdictional, so this petition limitations 

statute must – under contemporary United Sates Supreme Court 

doctrine – be held to be non-jurisdictional.   
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C. Contrary to the representation made by the Commissioner 
– no Court of Appeals has addressed the interaction between 
the statutory language of 26 U.S.C. § 6330(d)(1) [or similar 26 
U.S.C. § 6213(a)] and post-Kontrick decisional law of the 
United States Supreme Court. 

 

In its briefing before this court, Appellee Commissioner of Internal 

Revenue makes the incorrect representation that the question of whether 

26 U.S.C. § 6330(d)(1) is jurisdictional is a settled matter.  See, Brief of 

Appellee, at pages 23-25. 

To the contrary, the Eighth Circuit in the instant case will be only 

the second Court of Appeals to have addressed the interaction between 

the statutory language of Title 26 limitations periods and decisions of the 

United States Supreme Court since the 2004 decision in Kontrick v. Ryan, 

supra, relative to the issue of whether these statutes are jurisdictional or 

not.10 See, Henderson ex rel. Henderson v. Shinseki, 562 U.S. 428 (2011); 

 
10 Those first such case is that of Duggan v. Commissioner, 879 F.3d 1029 
(9th Cir. 2018).  However, it should be noted that there are currently two 
companion cases pending in the Ninth Circuit which are appeals from 
Tax Court dismissals of deficiency petitions for lack of jurisdiction for 
being late filed and in which the parties are contesting, among other 
issues, whether the section 6213(a) filing deadline is jurisdictional or 
subject to equitable tolling, Organic Cannabis Foundation v. 
Commissioner, Ninth Circuit Docket No. 17-72874, and Northern 
California Small Business Assistants, Inc. v. Commissioner, Ninth 
Circuit Docket No. 17-72877.  Oral argument was granted and heard in 
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Sebelius v. Auburn Reg'l Med. Ctr., 568 U.S. 145 (2013); United States v. 

Kwai Fun Wong, 135 S. Ct. 1625 (2015); and Musacchio v. United States, 

136 S. Ct. 709 (2016).   

Under contemporary Supreme Court case law, “most time bars are 

non-jurisdictional.” Wong, supra, at 1632. However, there are two 

exceptions to this rule.   

The first such exception is that the Court will ignore its current 

“non-jurisdictional” rule if there is a long line of Supreme Court 

precedent interpreting the exact provision involved as jurisdictional. See, 

e.g., Bowles v. Russell, 549 U.S.1092 (2006) and John R. Sand & Gravel 

Co. v. United States, 552 U.S. 130 (2007). This exception does not apply 

here though, because in the twenty-one (21) years since section 6330(d)(1) 

was enacted, the Supreme Court has never interpreted it.   

Second, Congress may override the normal non-jurisdictional 

interpretation by making a clear statement indicating that Congress 

wants the time period to be jurisdictional. However, “Congress must do 

 
these cases in San Francisco only a month ago on October 22, 2019, so it 
is more than evident that even the Ninth Circuit does not consider the 
question of whether the petition limitations period of 26 U.S.C. § 6213(a) 
is jurisdictional or not to be a settled matter.   
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something special, beyond setting an exception-free deadline, to tag a 

statute of limitations as jurisdictional and so prohibit a court from tolling 

it.” Wong, supra, at 1632.  

D. The practice of the IRS of serving Collection Due Process 
(CDP) Notice of Determinations by “certified or registered 
mail” manifests a recognition by the agency that actual 
delivery of the decision notification document to the 
taxpayer is an integral feature of both federal constitutional 
Procedural and Substantive Due Process and also Equal 
Protection where the Tax Court appellate rights of the 
taxpayer are concerned. 

 
It was recognized by the Tax Court in Weber v. Commissioner, 122 

T,C. 258, 261-262 (T.C. 2004), that in the course of enacting 26 U.S.C. 

§6330(d), Congress “does not specify the means by which the 

Commissioner is required to give notice of a determination made under 

sections 6320 and 6330 . . . . we hold that notice of determination 

issued pursuant to sections 6320 and 6330 is sufficient if such 

notice is sent by certified or registered mail to a taxpayer at the 

taxpayer’s last known address.”  (bold, underlined emphasis added). 

By regulation [26 C.F.R. § 301.6330-1(f)(1),] the IRS took it upon 

itself to effectively shorten this thirty (30) day statutory period 

established by 26 U.S.C. §6330(d).  is to be calculated as follows: 
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(f) Judicial review of Notice of Determination –  
 
(1) In general. Unless the taxpayer provides the IRS a written 

withdrawal of the request that Appeals conduct a CDP hearing, 
Appeals is required to issue a Notice of Determination in all 
cases where a taxpayer has timely requested a CDP hearing. 
The taxpayer may appeal such determinations made by 
Appeals within the 30-day period commencing the day 
after the date of the Notice of Determination to the Tax 
Court. (emphasis added). 

 

It is undisputed that the IRS utilized Certified Mail to serve 

petitioner Boechler P.C. in the instant case.11 

 It is also undisputed that the Collection Due Process (CDP) Notice 

of Determination was sent by the IRS via Certified Mail from San Jose, 

California, on July 28, 2017 – and that the Notice was not delivered to 

Boechler P.C. in Fargo, North Dakota, until July 31, 2017.  See, the 

Notice of Determination, dated July 28, 2017, Appendix at 65-71, and 

the United States Postal Service Tracking Results report for the Certified 

Mail parcel with the Tracking Number 70153010000234404277, 

Appendix at 77.  

 
11 A recitation of the facts which underly Appellant Boechler P.C.’s appeal 
in this case is set forth in the Opening Brief of Appellant at pages 37-41. 
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The fact of actual delivery of the CDP Notice of Decision document 

to the taxpayer is an integral feature of both Procedural and Substantive 

Due Process, where the Tax Court appellate rights of the taxpayer are 

concerned is expressly recognized in 26 C.F.R. § 301.6330-1(e)(A-8), 

which expressly provides that, “(t)axpayers will be sent a dated 

Notice of Determination by certified or registered mail.” 

(emphasis added). 

 By calculating the thirty (30) day period for appeal to Tax Court 

from the date of the Notice of CDP Determination – rather than from 

the date of documented delivery if that decision notice to the 

taxpayer – the IRS arbitrarily grants some taxpayers less time than 

others to appeal their CDP decisions to the Tax Court.  

 Under the circumstances attendant to the instant case involving 

Fargo,, North Dakota-based Boechler P.C. – had this taxpayer been 

located in San Jose, California – the site of the IRS mailing of the Notice 

of Determination in this case – Boechler P.C. certainly would have 

received Certified Mail delivery of the notification document on July 29, 

2017, or July 30, 2017 -- one or two days earlier than the July 31, 2017 
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date on which delivery actually occurred, after the mail  had travelled 

from Fresno, California, to Fargo, North Dakota.  

 The thirty (30) day Tax Court appeal period of 26 U.S.C. § 

6330(d)(1) – calculated by the IRS in this case from the date of the 

decision rather than from the date of Certified Mail delivery – thus favors 

in the time it affords for perfection of a Tax Court appeal, those taxpayers 

who, by the accident of their geographical location happen to live (or in 

the case of a corporation are based) close to the location where the CDP 

Notice of Determination is mailed. 

But it is even worse than that.  Where the IRS calculates the thirty 

(30) day period to commence “the day after the date of the Notice of 

Determination”12, if the actual Certified Mail mailing of the CDP decision 

notice does not occur on the date affixed on the determination document, 

the taxpayer is deprived of even more time to appeal the CDP 

Determination to Tax Court. 

Compounding the unfairness to the taxpayer is the documented 

crisis and serious inefficiency of the United States Postal Service in 

 
12 See, 26 C.F.R. §6330-1(f)(1), (italicized emphasis added).  
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delivery mail in a timely manner, as was contemporaneously documented 

in September of 2017 in the Audit Report of the United States Postal 

Service Inspector General (OIG), documenting serious failings of the 

service at the time that the July 28, 2017 Certified Mail took three days 

to reach petitioner-appellant Boechler P.C. in this case.13 

All of these circumstances manifest the arbitrariness of the IRS 

practice of running the thirty (30) day period of 26 U.S.C. § 6330(d)(1) 

from the date of the CDP Notice of Determination document – rather 

than from the date of Certified Mail delivery of the document to the 

taxpayer. 

Exacerbating the arbitrary practice of the IRS practice of counting 

the thirty (30) day period of 26 U.S.C. § 6330(d)(1) from the date of the 

CDP Notice of Determination document rather than the date upon which 

the decision notice was delivered by Certified Mail to the taxpayer is the 

fact that the thirty (30) day time period is comparatively short to begin 

with, and necessarily never grants the tax payer thirty days to 

 
13 See, the correspondence of Senator Jon Tester (D-Montana) dated 
September 18, 2017, covering the enclosed August 10, 2017, Audit Report 
of the United States Postal Service Inspector General (OIG), said 
correspondence and Audit Report being included at Appendix pages 
117-140. 

Appellate Case: 19-2003     Page: 26      Date Filed: 11/27/2019 Entry ID: 4856670 



23 
 

accomplish the important task of appealing a CDP decision to 

Tax Court. 

Finally, with regard to the fact that , 26 C.F.R. §6330-1(f)(1) is an 

administrative agency regulation relating to judicial (Tax Court) review 

of an IRS CDP Determination, it is important to consider a recent 

decision of the United States Supreme Court in the face of any contention 

that the IRS regulation is entitled to “Chevron deference”. 

In Smith v. Berryhill, 139 S. Ct. 1765, 1778 (May 28, 2019), the 

Supreme Court addressed a situation which involved the Social Security 

Administration’s interpretation of a statute that, at least at one time, 

purported to deny judicial review of certain untimeliness rulings.  In 

response to the question of whether the prior, longstanding 

interpretation should be granted “Chevron deference”, the Supreme 

Court held as follows: 

Finally, amicus argues that the meaning of §405(g) is ambiguous 
and that the SSA’s longstanding interpretation of §405(g)—prior to 
its changed position during the pendency of this case—is entitled to 
deference under Chevron U. S. A. Inc. v. Natural Resources Defense 
Council, Inc., 467 U. S. 837, 104 S. Ct. 2778, 81 L. Ed. 2d 694 (1984). 
The Government and Smith maintain that the statute 
unambiguously supports the Government’s new position, and 
Smith further asserts that deference is inappropriate where the 
Government itself has rejected the interpretation in question in its 
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filings. 

We need not decide whether the statute is unambiguous or what to 
do with the curious situation of an amicus curiae seeking deference 
for an interpretation that the Government’s briefing rejects. 
Chevron deference “‘is premised on the theory that a statute’s 
ambiguity constitutes an implicit delegation from Congress to the 
agency to fill in the statutory gaps.’” King v. Burwell, 576 U. S. ___, 
___, 135 S. Ct. 2480, 192 L. Ed. 2d 483, 493 (2015). The scope of 
judicial review, meanwhile, is hardly the kind of 
question that the Court presumes that Congress implicitly 
delegated to an agency. (bold, underlined emphasis  added). 

 139 S. Ct. at 1778 

 
 For all of those reasons stated above, it is submitted that the 

practice of the IRS in arbitrarily denying to taxpayers an equal and 

uniform period of thirty (30) days to perfect an appeal to Tax Court from 

a Collection Due Process (CDP) Determination is arbitrary, and given the 

highly consequential subject matter significance of CDP proceedings 

themselves – where the taxpayer is facing IRS collection and execution 

upon the taxpayer’s funds – it is submitted that this IRS “day-counting” 

practice is as capricious as it is arbitrary. 

 In the instant case, petitioner-appellant Boechler P.C. simply seeks 

a determination by the Eighth Circuit that it be entitled to the limited 

and specific tolling of the thirty (30) day period of 26 U.S.C. § 6330(d)(1), 

such that this period be calculated from the date of the July 31, 2017 
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delivery of the CDP Notice of Determination – rather than from the July 

28, 2017 date of the notice document itself.  

 To be clear, this tolling of the thirty (30) day period of tolling is not 

simply a matter of equity for the purposes of application of equitable 

tolling – it is a federal constitutional right to which Appellant Boechler 

P.C. is granted under the Equal Protection and Due Process Clauses of 

the United States Constitution. 

 Put simply, all federal taxpayers must be granted a uniform thirty 

(30) day period to file their petition for judicial review to the Tax Court. 

   Dated this 22nd day of November, 2019,   

    David Clark Thompson  
    David Clark Thompson 
    Attorney at Law 
    DAVID C. THOMPSON, P.C. 
    P.O. Box 5235 
    321 Kittson Avenue 
    Grand Forks, North Dakota, 58206-5235 
    (701) 775-7012 (telephone) 
    (701) 775-2520 (facsimile) 
    dct@rrv.net  (electronic mail) 
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