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STANDARD OF REVIEW

The Court reviews an order of disbarment from the United States

Tax Court under the de novo standard as to questions of law. Aka v.

US. Tax Ct., 854 F.3d 30 (2017).

The standard is “clear error” as to that Court’ own resolution of

disputed facts, id., provided there is an explicit explanation of its

findings so that judicial review might be had. See Fed.R.Civ.P. 52.

The “clear and convincing” standard of evidence applicable in a

disbarment matter requires the reviewing court to “ascertainfl whether

the evidence relied upon by the trier of fact is of sufficient quality and

substantiality to support the rationality of the judgment.” Woodby. v.

iNS., 385 U.S. 276, 282 (1966). See Schauffler v. Local 1291, Int1

Longshoremans Assn., 292 F.2d 182, 190 (CA3 1961)(testimony

consisting predominantly of hearsay was not clear and convincing).

The standard of review should be de novo with respect to the Tax

Court’s review of the findings of another Board or tribunal. A

declaration of disbarment is also no less a declaratory judgment than

any other. Thus, a customary standard of deference does not apply.

Jackson v. Culinary School of Washington, Ltd., 27 F. 3d 573, 579 (DC



Cir. 1994) (vigorous and independent appellate review).

A court is not prohibited from setting aside an order not in

accordance with law, or “from making its own examination and

determination of facts whenever that is deemed to be necessary to

enforce a constitutional right properly asserted.” Crowell v. Benson,

285 US 22, 46 (1932) (citations omitted). Presumptions do not permit

judicial disregard of -truth. United States v. Provident Trust Co., 291

U. 5. 272 (1934). (“[W]e well may assume that Congress could not have

meant to leave its aim to be diverted by a purely arbitrary presumption,

which, whether applicable or not to sustain another or different policy,

would deny the truth and subvert the policy of this particular

legislation.” Id. at 285-86. It can employ the power of judicial notice.

See Consolo v. Federal Maritime Commn, 383 US 607, 621 (1966)..

In Powell v. US Bureau ofPrisons, 927 F. 2d 1239, 1253 (DC Cir.

1991), this court looked at facts beyond the record, when the events in

question occurred when appellant was a federal prisoner and a pro se

litigant (who could not have accessed essential materials), and the facts

went to the heart of the matter in question. That is the case here. In

In re AOV Industries, Inc., 797 F.2d 1004, 1013 (D.C.Cir.1986), this



court expanded its review “given the equities involved and the

extraordinary circumstances presented” in the case,” and remanded to

“best serve the interests of justice and fairness”.

STATEMENT OF JURISDICTION

The Court has jurisdiction to review the disbarment order from

the United States Tax Court. Ma v. US Tax Court, $54 F. 3d 30, 32

(D.C. Cir 2017).

‘Appellant has submitted a Supplemental Appendix [“SA”] to aid this Court’s full
review, over objection of Appellee.



QUESTIONS PRESENTED

Did the Tax Court err in not finding sufficient facts, errors in

process, or other grave reasons to refrain from disbarment of John

Koresko?

2. Did the Tax Court deny Appellant due process when it directly

and vicariously denied Appellant his rights to a hearing,

confrontation, adequate notice, and the presumption against

waiver of his liberty interests?

3. Did the Tax Court violate Appellant’s rights under the

Rehabilitation Act of 1973, section 504, when it affirmed a

reciprocal discipline order based on Pennsylvania disciplinary

rules and procedures that facially violated the Rehabilitation Act

and the Americans With Disabilities Act, and then denied

Appellant a presumption of mitigating circumstances due to

statutory disabilities?

4



SUMMARY OF THE ARGUMENT

This case presents topics this court has not previously opined

upon directly. First is a question of the procedures required in the

United States Tax Court in order to legally impose the so-called

“reciprocal discipline” of disbarment upon Appellant Koresko. Second

is the extent to which the Rehabilitation Act of 1973, Section 504, and

the Americans With Disabilities Act require deviation from other rules

of general applicability when state and federal courts truncate rights of

a lawyer who has a record of disability, has been regarded as physically

and mentally impaired, and who has been treated adversely because of

the impairment at all times relevant to this case.

The disbarment proceedings underlying this case took place in

September 2015, on account of behavior in civil litigation that began

in 2008. White v. Koresko, No. 2008-2008-05012 (consolidated)

(Montgomery Co., Pa. Ct. Corn. Pleas).[SA 0431 That litigation was

not resolved as of 2014 when Pennsylvania decided to proceed with

disciplinary hearings; which resulted in publication of Report and

Recommendations (“Report”) of the Disciplinary Board (“Board”) of the

Supreme Court of Pennsylvania, dated June 1, 2015, [SA 0021 and a
5



disbarment order [$A OOllthat reflects a clerk’s signature only “as of

September, 4, 2015.” Office ofDiscip]inaiy Counsel v. Koresko, No.

119 DB 2013 (available at

http ://www.pacourts . us/assets/opinions/DisciplinaryBoard/out/1 1 9DB2

013-Koresko.pdf) 2•

The Report describes the underlying case, which involved a title

claim in connection with the sale of a house owned by Appellant and

his former wife to a former tenant. Appellant litigated rather than

simply settle the matter and pay a $15,000 mortgage he alleged was

invalid. The Pennsylvania disciplinary authorities who took the

evidence recommended suspension for actions involving a civil

litigation that was pending trial on then-disputed facts — on account of

alleged ethical violations for which sanctions were sought and denied

four times before the trial judge. The disbarment order, attributable

2 The Tax Court Memorandum Sur [Disbarment] Order [Dkt 016], talks about the
hearings and the Report which are an attachment to the disbarment order on the
Board’s website. Id, pp. 4-7. The Tax Court did not include the Pennsylvania
Report or Order in its record, referring only to “reciprocal” orders issued by other
courts. The Report references other evidence, thus necessitating a Supplemental
Appendix (“SA”) for review of the issues here. The SA includes documents whose
authenticity cannot be reasonably questioned. The SA items would have been
provided to Tax Court at a hearing, or at any time beyond June 22, 2018.



to a “per curiam” order entered by default without prior notice, was

signed only by a clerk with no judicial authority. It ensued when

Appellant did not — or could not — timely respond to a Rule to Show

Cause.

Procedurally, the Tax Court allows an accused practitioner the

ability to respond to a disciplinary matter after issuance of a rule to

show cause, and he can have a hearing if he requests it. In the present

case, Appellant did what he could to respond. He requested a full

hearing, and he never retreated from that position despite intervening

injuries and the actions of other courts that prevented him from moving

forward. The Tax Court’s Order of Disbarment [A 203] in this case

recites that Appellant waived his right to a hearing. That finding was

not supported by clear and convincing evidence and is ground for

reversal.

Moreover, Koresko could not have made any knowing and

intelligent waiver, as an objective review of the record demonstrates.

As of June 2014, Appellant expressly did not waive, and that nonwaiver

should have been sufficient until Appellant stopped requesting stays

and the court stopped granting them. The Tax Court, itself, in a
7



succession of orders, issued stay after stay with language tending to

show that the right to a de novo hearing remained available. From May

5, 2016 through the date of the Tax Court disbarment order, Appellant

could not have provided the record of Pennsylvania proceedings

because it was impossible. The Tax Court knew he was being held in

solitary confinement for alleged civil contempt.

Substantively, the only guidance on the standard of attorney

conduct in the Tax Court is Rule 201(a) which provides that persons

admitted in the Tax Court are subject to the letter and spirit of ABA

Model Rules of Professional Conduct. Those Rules, however, are not

the sole basis of a disciplinary decision. Pennsylvania, has rules of

disciplinary enforcement that frame the proceedings and ultimately

implement standards and presumptions. In other words, one cannot

divorce the aspirational standards from procedures that impact

substance or conclusions. In a case that requires clear and convincing

evidence, the employment of that evidentiary standard is itself a

question of law the Tax Court must resolve — and did not.

The Tax Court has no Rules of Disciplinary Enforcement (other

than the procedure set forth in Tax Court Rule 202(d)), and thus,
8



vicariously adopted the Pennsylvania rules that have been written to

deal with state law, not the federal law that applies to the Tax Court.

That is the problem here and a “grave reason” that Court should have

rejected the Pennsylvania decision. The Pennsylvania authorities

refused to consider mitigation evidence the Appellant attempted to

introduce because a state rule imposes a high burden of proof on

Appellant with respect to mitigation evidence. Under the provisions of

the Rehabilitation Act of 1973, section 504, and the analogous

provisions of the Americans With Disabilities Act, both the Tax Court

and the Pennsylvania courts were required to presume that Appellant

was, statutorily, a person subject to disability because there was a

record of it in federal court proceedings, in prior state disciplinary

proceedings, and in the underlying proceeding. He was entitled to the

presumption of disability. Federal law required Pennsylvania: (1) to

assume Appellant was disabled at the time of the hearings and during

the period of alleged unethical activity; and (2) for the Pennsylvania

Supreme Court to consider the impact of disability in the context of

imposing discipline. The Pennsylvania procedure was simply illegal as

it imposed on Appellant the need to prove disability to the satisfaction
9



of the Board’s Panel, in contradiction to the statutory threshold and

presumption in favor of Appellant.

The Pennsylvania courts and authorities, and then the Tax Court,

disregarded that Appellant was entitled to a presumption of statutory

disability under federal law. It was established by plain mitigation

evidence and a public record that demanded consideration as a matter

of federal statute and fundamental fairness. Any of the Appellant’s

inappropriate behavior was explained by post-concussion syndrome,

injury or the residual effects of previously treated alcoholism. Had the

mitigation evidence been properly considered, in the light required by

federal law, there would have been a proper weighing of Appellant’s

conduct and a finding of illness rather than the unethical malevolence

found in the Board’s Report. His prior behavior involving abusive

litigation tactics was not the only thing at issue. The Board’s noted

“lack of remorse” and litigation tactics they labeled abusive — which is

consistent with the anger and personality changes affected by his

known illnesses. If the Tax Court had allowed Appellant to explain

himself anew, with a healthier state of mind, when he was free, it is

certain they would not see the demeanor (fueled by illness) that heavily
10



influenced the Board’s recommendation of suspension.

There also is no explanation as to why Pennsylvania did not

simply place Appellant in its own “disability inactive” status in

accordance with its own rules. The Tax Court could have taken that

route. If the Tax Court had followed the Rehabilitation Act, and

independently assessed the error of the state disciplinary rule, the Tax

Court would have been required allow Appellant to supplement

mitigation evidence at the hearing he requested (and did not waive). He

could have done that while in an improved mental state, instead of

assuming that that he was remorseless and morally unfit for practice.

Unfortunately, the disbarment order does not say why the court

refused, for itself, to follow the “letter and spirit” of the Rehabilitation

Act and the ADA. The Tax Court found the argument “moot, irrelevant,

or without merit.” M$O, at 11.

The Tax Court plainly adopted facts and legal conclusions of a

Panel (who did not recommend disbarment), and the Board which did

not recommend disbarment. Just because Appellant suffered

disbarment by default in Pennsylvania, and in other jurisdictions, there

was no default in the Tax Court. And there was no waiver. There was
11



no clear and convincing evidence that Appellant committed acts that

warranted disbarment in the Tax Court.

Appellant was sick in the Tax Court proceedings, and he did all

he could not to prevent that terrible prior default from foreclosing his

right to have the Tax Court make a decision based on clear and

convincing evidence. Accordingly, the process of “reciprocal discipline”

was facially deficient, and the Tax Court deviated from the review and

procedures demanded by the guaranty of substantive and procedural

due process contained in disability statutes and the U.S. Constitution,

Amendments V and XIV.

12



STATEMENT OF THE CASE

A. Tax Court Proceedings.

This is an appeal of the Final Order of Disbarment issued by

Hon. L. Paige Marvel, Chief Judge of the United States Tax Court on

April 19, 2018. [Dkt. 16J. The Order incorporates a certain

Memorandum Sur Order (“MSO”).

As stated previously, the disbarment relates to a disciplinary

case in Pennsylvania filed by Pennsylvania’s Office of Disciplinary

Counsel (“ODC”) reported online, Ofike ofDisciplinary Counsel v.

Koresko, supra. No. 119 DB 2013, filed in August 2013, and involves

allegations arising out of litigation in Montgomery County,

Pennsylvania. After a hearing before a Hearing Committee, the

Committee filed its Report on September 18, 2014, suspending

Appellant Koresko for a period of three-years, plus probation if

reinstated. Report, p. 2.. The ODC did not oppose the

recommendations. The full Board recommended a five-year

suspension. Report, p. 39. Koresko did not timely respond to a Rule

See Appendix for the Docket entries.
13



to Show Cause (apparently issued in August 2015) and was disbarred

- basically on default without notice and without further explanation

by the Pennsylvania Supreme Court - - despite a record that Koresko

previously, consistently, and repeatedly claimed disability due to

concussion-related brain trauma and injury.

The Tax Court’s MSO recites its Order to Show Cause dated

March 19, 2014 which began its own disciplinary inquiry. [Dkt. 001].

Appellant filed a response on April 22, 2014 [dkt. 0021. On April 28,

2014 [Dkt 003] the Court extended the response date to June 24, 2014.

On June 24, the Tax Court received a Second Response from Appellant

[Dkt 004] and then a Third Response on June 25. [Dkt 0051.

In the June 24 response, Appellant submitted affidavits of

medical professionals to document his disability claims. He described

the errors of the Pennsylvania Disciplinary authorities. And on the 9th

page, he wrote in bold capital letters:

I DO NOT WAIVE MY RIGHT TO APPEAR AT A
HEARING ON THIS POINT, AND I DESIRE THE
ABILITY TO STATE A CASE AND ANSWER
QUESTIONS IF NECESSARY. HOWEVER, I AM
VERY ILL RIGHT NOW AND HOPE THE COURT

14



WILL GRANT ME AN ACCOMMODATION
CONSISTENT WITH MY CONDITION.... I
respectfully request the court’s pardon. I respectfully
apologize for my failure to interpret any rule
correctly.

All of Appellant’s statements were made under penalty of perjury.

Id., 10th page.

Three weeks after his response, on July 15, 2014, Appellant was

injured in a serious automobile accident in St Lucie County, Florida.

[Dkt. 0091. His car was destroyed when it rolled several times at

highway speed. He was concussed and effectively disabled. The

accident accentuated injuries previously reported to the United States

District Court for the Eastern District of Pennsylvania in case no. 09-

cv-00988. Several orders were issued in that District Court to account

for Appellant’s injuries and unavailability to proceed with litigation

there. In explaining her decision to issue a preliminary injunction and

appoint an independent fiduciary in another related litigation, District

Judge Mary McLaughlin (E.D. Pa.) (now retired) referenced her docket

entries and wrote:

Mr. Koresko has argued that his ability to participate in a
deposition, evidentiary hearing or other proceeding is
hindered by a concussion Mr. Koresko sustained

15



approximately five years ago, and that a recent automobile
accident exacerbated. See Docket No. 391 (order modifying
July 8, 2013 hearing to include a status hearing on Mr.
Koresko’s health and postponing deposition of Mr. Koresko);
Docket No. 399 (declaration of Lawrence Koresko detailing
Mr. Koresko’s injuries); Docket No. 429 (transcript of July 8
hearing) [Footnote ii.

1. Other filings relevant to Mr. Koresko’s medical condition
have been filed under seal. See Docket Nos. 401, 402.1
Mr. Koresko’s health is relevant to a few actions taken by
the Court. . . . Mr. Koresko’s health also supported the
Court’s appointment of the independent fiduciary.. . due to
illness.J

Larkin v. Penn Public Trust, No. 2:11-cv-07421-MAM, Doc. 92, p. 6

(E.D. Pa. 03/24/15).

Plainly, federal courts (and state authorities monitoring those

cases) knew that in the five years, 2008 to 2013, Appellant was in

recovery from serious head traumas. In early 2015, Koresko asked the

District Court to stop the Pennsylvania disciplinary matters, when he

sued under the Americans with Disabilities Act for injunction and other

relief, alleging that Pennsylvania’s Disciplinary Rules conflicted with

federal disability law.4 Judge McLaughlin decided to abstain from

The ADA Complaint was ODC Exh 9, and disciplinary counsel raised its
allegations at Appellant’s mitigation hearing. N.T. 263-264 (3/6/14).



deciding the federal claims (and would not enter injunction), but she

explained:

Both the Disciplinary Enforcement Rules and the
Disciplinary Board Rules allow for continuances and
postponements in cases of a respondent’s disability. For
example, Rule 301(e) of the Disciplinary Enforcement
Rules permits an attorney who is suffering from a
disability by reason of mental or physical infirmity or
illness to request a stay from the Pennsylvania Supreme
Court of his disciplinary proceedings (Docket No. is). In
such circumstances, the respondent is placed in inactive
status pending the court’s determination of his ability to
effectively mount a defense, i.e., whether or not the
respondent is incapacitated from practicing law (Docket
No. is). In addition, Rule 59.7 of the Disciplinary Board
Rules permits a Hearing Committee to grant a
continuance of up to 15 days, with the Board Chair given
the authority to grant an even longer continuance.

In the 119 DB 2013 case, Mr. Koresko asked the
Hearing Committee for a continuance of a hearing
schedule ci on January 23, 2014, until sometime after
May 15, 2014 (Docket 1 ¶ 19 Docket No. is). Because
the request was for more than 15 days, it went directly
to the Board Chair. The Chair denied the request on
January 10, 2014 (Docket No. 18-9 (Ex. I)).

Koresko v. Of&e OF Discip]inary Counsel, No. 2:14 -cv- 011 54-MAM,

Doe. 23, p. 5 (E.D. Pa. 03/24/15). Those disciplinary hearings went

forward against Appellant, regardless of his damaged condition.

During the same general time period, Appellant received

extensions of time to respond to the Tax Court and postponement of a
17



hearing date. See Order extending response date, dated June 26, 2014.

[Dkt 006]. The Tax Court issued a Supplemental Order to Show Cause

on October 6, 2014 [Dkt. 0071 which set another show-cause date of

November 25, 2015 and a hearing date of December 16, 2016.

On December 16, 2014, the Tax Court received a response from

Appellant. [Dkt. 009] Appellant wrote in that response: “The

undersigned cannot attend any hearing because of injuries sustained in

near fatal auto accidents” and that his “brain injuries” had been

reported to District Judge McLaughlin (E.D.Pa) in case no. 09-cv-

00988. [Id., p.11. Appellant wrote of “post-concussion and post-trauma

issues resulting from three known concussions in the fifteen months,

which appeared after [thel automobile accident in June 2013 as well as

my near-fatal accident, triple-rollover accident on July 15, 2014.” Id. p.

3. Appellant reported that those incidents, injuries, and medical

treatment had also been reported to the Third Circuit Court of Appeals,

and that “no party has legitimately questioned the accident, the effects,

or the virtual miracle of my survival, despite injuries.” Id.5 On page

That Response went on for 30 pages, single-spaced. An objective reader would
have noted that Koresko’s did not have the ability to clearly convey the appropriate



10, Appellant reported the status of state disciplinary proceedings,

including claims that the state procedures had violated the Fifth

Amendment and Pennsylvania’s own disciplinary procedures. [Id. p

17.] He reported that the Third Circuit had stayed its own proceedings

[Id. p. is]. On p. 26 he reported additional concussion symptoms. On

p. 28, he reported that he had planned to be in Florida for extended

time in recuperation. Additionally, he reminded the Tax Court that he

was entitled to reasonable accommodations as set forth in the

Rehabilitation Act and the Americans With Disabilities Act as

amended. [Id. pp. 17, 291

Nowhere did Appellant waive any hearing in the December 2014

response. He specifically requested “continuance of show cause matter

due to his medical condition.” Id. p. 1. In response, on December 19,

2014, the Tax Court stayed proceedings in the case until further order

of the court. [Dkt. 010, p. 31. In that Order, the Court said:

“notwithstanding your failure to submit timely notice of intention to

message. Other responses in the record are similarly very long and very difficult to
follow, demonstrating that Koresko was either very unfocused, or simply unable to
understand what the Tax Court wanted.

19



appear at the hearing scheduled for December 16, 2014, your response

to the Supplemental Order to Show Cause, received on December 15,

2014, shall be deemed to have been received on November 25, 2014.”

The Supplemental Order continued, after acknowledging the Stay:

ORDERED, that within 30 days after the Court issues an order
lifting the stay of proceedings in this disciplinary matter, you
may file a motion, should you wish to have a hearing concerning
your proposed discipline, in which you show cause why the court
should grant you a hearing, notwithstanding the fact that you
waived your right to a hearing on two occasions.

Imposing the stay, the Court knew Appellant had expressly demanded

hearing, and that he was in recuperation from multiple concussion

events that prevented a meaningful hearing.

Further, the record shows that as of May 6, 2016, it was impossible

for Appellant to do anything — because of further psychological trauma,

complete inability to access records, and inability to appear at any

hearing because of continuing litigation and contempt proceedings in

Philadelphia. [Dkt. 012, pp. 1-2, 361. In case no. 09-cv-00988 (E.D. Pa.),

Hon. Wendy Beetlestone ti) declared Appellant in civil contempt (of a

2013 order issued by Judge McLaughlin) on April 26, 2016 [ECF 130716

6 ECF refers to the electronic docket number reflected on PACER.
20



(ii) ordered him into federal prison on May 5, 2016 [ECF 13111; and (iii)

punished him in solitary confinement [ECF 1350, p. 28; 1341]. The

court refused to allow pro bono counsel to assist on a limited basis [ECF

1321, 1324, 1327, 1328]. That court knew he was in solitary

confinement in May, June, July and August, 2016. [ECF 1341, 1350,

1359, 1388]. Judge Beetlestone denied release on August 31, 2016,

[ECF 13901. See also, [ECF 1391], reported at 2016 U.S. Dist. LEXIS

117384 (the “Contempt Opinion”). Appellant suffered more solitary

confinement and was detained until June 22, 2018, when Appellant

executed a document not contained in the April 2016 order. The 2016

contempt order was vacated. But matters in the Tax Court had

continued.

The stay issued by the Tax Court on December 19, 2014 persisted

until the Court issued an order on May 10, 2016. Dkt 011. Koresko

could not have gotten that order, mailed elsewhere, in solitary

confinement. That order curiously states on page 2 that there was a

waiver of the right to appear for a hearing, but the Court had imposed

a stay. Regardless, in the order of May 10, 2016 Judge Whalen set a

hearing for proposed disci]ine in the Tax Court on June 2c 2O16, and
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wrote: “If no such notice is received by the Court on or before June 10,

2016, your right to appear at a hearing before the court.. shall be

deemed waived.”

Appellant was not made aware of the Tax Court actions until June

30, 2016. Appellant responded in handwriting. See Response dated

July 7, 2016. [Dkt. 012]. The prison authorities did not get it out the

door until a week later, and it did not get to the Tax Court until July

22, 2016. Nevertheless, it raised the issue of disability. It also raised

the question of whether the original order of disbarment, issued by a

court prothonotary without judicial authority, could have been

valid. The handwritten response clearly shows the effects of solitary

confinement and isolation, at that point over 65 days duration. Id., p.

24, 36. It raises issues of violations of federal disability law and due

process [id., p. 8.] ; and Appellant affirmed: “I have stated a good cause

for the delay [in responding to the prior order].” It was signed under

penalty of perjury on July 7, 2016. Id p. 36.

On Sept 30, 2016, Judge Pugh entered the matter and issued a

stay of the disciplinary proceeding. [Dkt. 013]. The court acknowledged

Appellant’s detention -- the reason why the order of May 5, 2016 could
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not have been received. It instructed Koresko to give notice upon his

release. But he was not released.

On Nov 16, 2017, Judge Pugh terminated the stay again.

On December 18, the Tax Court received a response dated

December 14, 2017. [Dkt. 0151. This response is among the most

relevant, and clearer, being a good summary of the basis for this

appeal. It protested on pages 11 and 12 any notion that there was a

waiver. There was a request for clarification of the procedural rules

that would guide the controversy. Koresko “maintained his request for

an evidentiary hearing” and argued “he could not have waived his

rights because of disability.” MSO, pp. 7 to 8.

From there, the Tax Court proceeded to disbarment.

B. Conclusion of Disciplinary Proceedings

After issuing its Report, the Board passed the matter onto the

Pennsylvania Supreme Court for adjudication. At some point, the

Prbthonotary of the Pennsylvania Supreme Court issued a so-called

“per curiam” order, dated July 30, 2015 [$.A.], purporting to be a

Notice to Show Cause why disbarment should not issue. There was no
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stated date on the Notice for response. Koresko did not respond to that

order. In fact, there is no proof that the Prothonotary ever sent it to

him. Nevertheless, the Prothonotary issued a “per curiam” order of

disbarment in September 2015, basically on default. Koresko received

no notice of default or a date certain to reply as required by

Pennsylvania Rules. Rule 237.1, Pa.R.Civ.P. Strangely, and without

explanation, that original order was replaced by one signed by the Clerk

of the Pennsylvania Supreme Court — and that is what appears in the

public domain. SA 1.

To this day, there is no record of which Judges of the

Pennsylvania Supreme Court took a judicial act to elevate the possible

penalty from suspension to disbarment. Further, Pennsylvania law

never gave Prothonotaries or Clerks authority to issue orders. Orders

are judicial functions, reserved to the elected judges of the

Commonwealth by constitutional and statutory mandate.

Thereafter, “reciprocal discipline” actions took place in Florida

and in the U.S. Supreme Court.7 Appellant was sick, and he was in

The Tax Court recited these in its Memorandum, suggesting that Appellant did
not report these proceedings in violation of a Model Rule. Of course, the Tax
Court also acknowledged that Appellant was in solitary confinement, which left



solitary confinement. He did not respond to show cause orders, and

orders of disbarment issued from those courts on default. In contrast,

the Third Circuit Court of Appeals was aware of Appellant’s medical

condition and situation, being directly involved with Appellant’s

attempts to extract himself from federal detention, as depicted in his

200 pages of attachments to his Response of December 16, 2017. [See

docket, No 16-3086 (3d Cir.) (available on PACER). By order of Circuit

Judge Fisher, that court deferred consideration of Appellant’s discipline

and his request to be granted “disabled inactive” status, an alternative

to suspension or disbarment available under the Pennsylvania State

Rules. In other words, a U.S. Circuit Court of Appeals determined on

its own that immediate disbarment was not warranted under the

circumstances.

In 2014, as recounted by District Judge McLaughlin, supra, the

Panel of the Board that heard Appellant’s matter in Pennsylvania

clearly and unequivocally refused to grant him a continuance of

him unable to know of the actions taken by those Courts until it was far too late to
do anything. Given Appellant’s health, it would have been too much to encounter
at the time, especially given that he was destitute and, without counsel. He has
proceeded in forma pauperis in the Third Circuit and in this appeal.



proceedings despite clear notice of his deteriorated health. In its

Findings of Fact, no 110, the full Board wrote:

Respondent testified to his mental state and submitted a
December 2013 letter from ... his treating neurologist

stat[ingl that Dr. Bradley had treated respondent for
post-concussive symptoms stemming from a 2012 head
injury which was reaggravated in 2013.

On p. 38 of its Report, Conclusions of Law, the Board said that:

Respondent’s testimony about a prior head injury and the
December 17, 2013 letter he submitted from his neurologist do not
constitute the type of evidence required to establish a mental
health disorder as a mitigating factor

under Pennsylvania law and rules, citing Office ofDisciplinary Counsel

v. Bra un, 520 Pa. 157, 553 A.2d 894 (1989).

Further, at paragraph 111, the Board noted Appellant’s

commitment to Alcoholics Anonymous, via the testimony of two

witness. “Each offered sincere testimony as to Respondent’s adherence

to the AA program, and how he had influenced their lives.” The Board,

however, in its Conclusions, decided to “give nominal weight to their

testimony,” even though the evidence established the existence of

alcoholism, commitment to honorable principles, and Appellant’s

typical positive and unselfish behavior outside the proceedings. Even

the alleged victim, Ms. White, told the Board Panel that Koresko and
26



his ex-wife had done her an extraordinarily good turn by offering to sell

their house to her on terms she could afford. Report, p. 3, par. 8.

There was no recognition by the Tax Court, the Board, or

Pennsylvania Supreme Court, that the evidence clearly established

that Appellant was (and remains) a person suffering from a permanent

disability as a matter of federal law. The final paragraph

demonstrated that this error was critical because the Board found

Appellant’s state of mind a material reason for its recommendation of

suspension: “We do, however, find Respondent’s lack of remorse to be a

significant aggravating factor.” Report, p. 38.

The Board refused to consider any organic or pathological

explanation, and attributed to bad moral character the behaviors that

have been reported many times in medical and psychological literature

as hallmarks of post-concussive syndrome and the residual imprint of

chronic alcoholism. Both are disabilities under the Americans with

Disabilities Act, which the Pennsylvania Supreme Court has declared

applicable to the Pennsylvania Judicial System. See Pa. Code, Chapter

2, Rules 250, et seq. (adopted March 3, 2014, effective immediately, 44

Pa. Bulletin. 1419).
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Rule 250. Policy. It is the policy of the Unified Judicial
System to prohibit discrimination against any
individual with a disability, as defined by the
Americans with Disabilities Act (“ADA”), 42 U.S.C. §
12131 et seq., in accessing or participating in judicial
proceedings or other services, programs, or activities of
the Unified Judicial System [“UJS:1.

Rule 251. Scope. These rules shall apply to each UJS
entity which includes, but is not limited to, all appellate
courts, judicial districts, boards, committees and
agencies under the administrative authority of the
Supreme Court.

Available electronically at

https ://www. p acode . com/secure/data/20 1/chapter2/chap2toc. html.

The Board’s Report cited a precedent to justify to why the Panel’s

initial recommendation, a three-year suspension, became five-years at

the full Board. However, there is no explanation whatsoever as to how

or why the Pennsylvania Supreme Court could proceed to disbarment,

considering that Appellant was charged with “compound[ingl and

intensify[ingl matters, over a long period of time, through his

relentless misuse of civil proceedings and litigation tactics designed to

intimidate ... and obfuscate the facts.” There was no criminal activity.

Obfuscation is not perjury The Board admitted that Appellant did not

start the litigation at issue but he “remained tireless to protect his own
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interests and those of [his ex-wifel Ms. Koresko.” The Board never

says why White’s account in 2014 of events in July 2004, were entitled

to more weight than other witnesses who testified in court. The Board

does not elaborate on any harm to White, except she said she was

“stuck” in the house she wanted to buy. She never had to pay an

attorney to defend her or to bring the litigation that prompted the

retaliatory matters which became a tragedy.8

Even so, the civil court record reflects that Appellant’s

adversaries sought sanctions four times for his litigation tactics, and

four times the judge on the scene refused to grant them. $A 0200. The

Board refused to put that into its findings. There is no known

precedent for suspension or disbarment (in Pennsylvania or in Tax

Court) when the judge on the scene already found the same behavior

not sanctionable.

The Board’s conclusion of dishonesty based in large part of the

failure of the Board to take note of contrary testimony in the related

$ The Board ignored Koresko’s defense that White’ promissory note to him since
2002, unpaid when White sued in 200$ and testified in 2014, was sufficient (with
stated interest) to clear, in whole or part, the title claim she sued about. See
Report, p. 6, par. 25 — 27, 49, 50; N.T., 222-232 (2/26/14), SA 193 et seq..



pending litigation. The Board cited some of the civil litigation record,

but not the completely exculpatory sections. For example, each part of

White’s story was refuted by the testimony of Bonnie Koresko and

Michelle Sullivan, in the Court of Common Pleas of Montgomery

County, Pennsylvania, in 2010. $A 043. Report, par. 53 (B. Koresko

affidavit) par. 56 (Sullivan Affidavit I) par. 66-67 (Sullivan Affidavit

II) That Transcript [ODC 22, referred to in Report, Par. 70-72 1 is a

public record and is a fundamental basis for the Tax Court’s need to

review the evidence independently.9 See Supplemental Appendix,

Transcript of November 15, 2010. Appellant amplified the testimony

in the same hearing, in direct response to questions from Judge Lois

Murphy [Report, p. 72] — and he said it again on November 10, 2010 in

his own deposition. [ODC Exh. 26, Report par. 75771. There was a fact

question, fit for a jury, and too uncertain for imposition of any

sanctions based on “false evidence.”

The Report references the Notes of Testimony, reproduced in the Supplemental
Appendix.
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ARGUMENT

I. THE TAX COURT FAILED TO APPLY THE CORRECT
STANDARD OF REVIEW

In its decision, the Tax Court relied primarily on Selling v.

Radford, 243 U.s. 46 (1917), rather than more recent precedents that

actually deal with the issue of attorney disability. This Court has

interpreted Selling in a federal disbarment proceeding based on a prior

state proceeding. In re Theis, 662 F.2d 771 (1980). The state

proceeding does not automatically bind the federal court, and there is

“a rebuttable presumption that that an attorney lacks the “private and

professional character” to remain a member of the federal bar.” Id.

Further,

The federal court should give conclusive effect to this
presumption of unfitness unless, from an intrinsic
consideration of the state record, one or all of the following
conditions should appear 1. That the state procedure from
want of notice or opportunity to be heard was wanting in
due process 2, that there was such an infirmity of proof as
to facts found ... that we could not ... accept as final the
conclusion on [the attorney’s lack of characterl 3, that
some other grave reason existed [which would make
disbarment inconsistent withi principles of right and
justice ....“

Id. The Selling court instructed that a federal court has duty.. . not to
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disbar except upon the conviction that under the principles ofright

andjustice, [it is] constrained so to do.” Selling, supra, at 51. Selling

contemplates that federal courts will review the state proceeding and

evaluate whether there is evidence relevant to the question of

character to call into question the state panel’s conclusion.

Unreasonable disregard of the sworn testimony of three people, and

evidence of statutory disability, seems to be relevant evidence.

The Tax Court did not appear to conduct an “intrinsic

consideration of the state record” to see if one or more of the Selling

factors appeared. The Court found that Appellant did not supply a

record of those proceedings. M$O at 9. He couldn’t. They were not

finished until mid2014, at the time Appellant was almost killed. And

he couldn’t in 2016 through 201$, when he was put in a hole.

The Court acknowledged “Koresko asserts that his disbarment

was not supported by the record,” in Pennsylvania, M$O at 10, but the

Court” do[esl not sit as a curt of review with respect to those

proceedings.” Id.

Respectfully, the Court misconstrued the scope of its required

review. The federal court must sit as a court of review, in some form or
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other, in order to apply federal statutory and constitutional law. It

must review the quality of evidence to determine whether it satisfies

the federal standard of clear and convincing. It had to evaluate

whether illegal procedures could have infected the substantive

conclusion.

The Tax Court said that there was proper due process because

“Koresko participated in the disciplinary proceedings ... and was

represented by counsel by an attorney.” M$O at 10. Respectfully, the

Court thus misstated the record and the test for due process. See

Argument II, infta. The Report disclosed that Appellant was not

present for one of the hearings citing its Notes of Testimony.’° Report,

pp. 115 — 120. He was ill. However, there was no proof he had counsel

at the point, over fifteen months later, when a Prothonotary of the

Pennsylvania Supreme Court issued a Rule to Show Cause (with no

date for required response) or on the date that same person, lacking any

judicial authority under Pennsylvania law, signed a “Per Curiam” order

of disbarment.

However, the Court also knew that both the Pennsylvania

‘° The Notes of Testimony are contained in the Supplemental Appendix.



authorities and the Tax Court had a record of Appellant’s disability

and considered him impaired. The disciplinary Panel simply gave no

moment to the argument that federal law required reasonable

accommodations that the Panel was just unwilling to give. A federal

judge in Philadelphia refused to even venture an opinion as to whether

federal disability law required a stay of the proceedings. The Tax

Court refused to ever discuss the implications of the ADA or

Rehabilitation Act finding the argument without merit. It certainly

overlooked the reality that a person with impaired function cannot

expect to help his attorney with nuances of a case that are critical to a

complete defense. If he participates, he bears the risk of

demonstrating negative behaviors, as in this case.

II. APPELLANT WAS DENIED DUE PROCESS

A. The Elements of Due Process.

Procedural due process imposes constraints on governmental

decisions which deprive individuals of liberty or property interests.

Matthews v. E]dridge, 424 U.s. 319, 335 (1976). Liberty interests

protected by the Fifth Amendment of the U.S. Constitution include all
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conduct which an individual is free to pursue, and none of it can be

restrained except for a proper governmental objective. Boiling v.

Sharpe, 347, 497, 499-500 (1954). Adjudication must be preceded by

notice and opportunity to be heard appropriate to the nature of the case.

Armstrong v. Manzo, 380 U.s. 545 (1965). The standard is the same

under the Fourteenth Amendment. Id.

Pennsylvania’s Supreme Court characterizes the ability to practice

law as a fundamental property right. In Schlesinger Appeal, 404 Pa.

584 (1961) that court wrote:

The right to practice law is constitutionally protected as
a property right and no attorney can lawfully be deprived
of such right except by due process of law and upon
competent and relevant proofs sufficiently credible to
support a just order of disbarment.

The Supreme Court of the United States recognized long
ago that “The attorney and counselor, being, by the
solemn judicial act of the court, clothed with his office,
does not hold it as a matter of grace and favor. . . . It is a
right of which he can only be deprived by the judgment of
the court, for moral or professional delinquency.” Ex
Parte Garlanc/ 71 U.S. 333, 379 (1886). In Schlesinger
Petition, 367 Pa. 476, 481, 81 A. 2d 316 (1951), we had
occasion to declare that the right to practice law is a right
so valuable that it “may neither be extinguished, abated
nor dismissed by any proceeding short of one which fully
comports with the historical and constitutional requisites
of due process.”
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$chlesinger Appeal at 596.

1. No Deprivation of Liberty Can Occur Except on Sworn
Factual Evidence, Fully-disclosed, Capable of
Confrontation, and Presented According To Law.

In a series of cases involving the loss of liberty and property

interests in the civil context, the Supreme Court specified certain

minimum qualitative elements of “notice” and “opportunity to be heard”

required by the Due Process Clause. In re Gault, 387 U.s. 1 (1967).

involved a challenge to Arizona’s procedures for incarcerating juveniles.

The state officer in Gault initiated proceedings with only general

allegations in an unsworn petition, stating “on information and belief’

the legal conclusion that “a minor is a delinquent and that ... some order

be made” for the “minor’s welfare.” Since the civil procedure had quasi

criminal elements and penalties the Court mandated the following

minimums to guaranty due process:

(1) written notice of specific charges and factual allegations
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(ii) proceedings based only upon sworn testimony, subjected to

a full opportunity for confrontation and cross-examination, in

accordance with statutory and constitutional requirements;

(iii) a written determination supported by specific factual
references.

In re Gault, 387 Us, at 56 -57.

The Court emphasized that only competent, material, and

relevant evidence could be admitted consistent with the rules for civil

cases. Id To satisfy due process, all allegations and facts must be sworn

and subject to the opportunity for cross-examination. Id, at 57. The

absence of sworn evidence is tantamount to no evidence. Without

competent evidence, the proponent cannot prevail. See Armstrong v.

Manzo, 380 Us at 551. Without a sworn prior warning, a defendant

cannot be on notice of whom he must confront and which evidence must

be subjected to cross-examination.

In Goldberg v. Kelly, 357 U.S. 254, 271 (1970), the Court

described the elements of due process applicable in administrative

proceedings to terminate welfare benefits. The Court repeated the

elements set forth in Gault. Goldberg, 357 U.S. at 266 - 271.
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Abuses arising under the execution laws of several states led the

Supreme Court to require affidavit evidence to support any petition to

attach or seize personal property. See Mitchell v. W. T Grant, Inc. 416

U.s. 600 (1974) (affidavit of facts). In North Georgia Finishing, Inc. v.

Di-Chem, Inc., 419 Us 60 (1975), the Court held that an affidavit of a

creditor or attorney with only conclusory allegations was insufficient to

support a seizure.

Any proceeding for deprivation of a liberty or property interest,

especially by government, must be supported by at least an affidavit

containing all the facts amounting to clear and convincing evidence

essential to the relief requested. One must be able to confront a real

witness in a quasi-criminal proceeding like lawyer discipline.

2. Application of the Matthews v. Eldridge Test

Matthews v. Eldridge, 424 U.S. 319, 335 (1976) asks courts to

balance three things in judging the constitutionality of state or

federal procedures: (1) the nature of the liberty interest at stake,

(2) the comparative risk of erroneous deprivation of that interest,

and the government’s interest in not providing additional or
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substitute

The private interest affected strongly argues for additional

procedural protections. The cases uniformly treat law practice as

an extremely important and unique property interest. Accordingly,

it is so important that no presumptions or rules, like those cited in

the Report, should be allowed to foreclose presentation of evidence

of good character or impairment. Here, the disability evidence was

ignored. Even good conduct evidence was ignored because the

witnesses did not know the charges against Appellant in the

confidential disciplinary proceeding. No known rule of procedure

suggests that a witness as to a lawyer’s general character need first

know what the Board has alleged.

The state has no interest in suppressing good conduct

evidence or engaging in direct or indirect discrimination against a

person who has a known or likely disability. The ADA and

Rehabilitation Act reflect the opposite government interest. Lawyer

disciplinary rules, express or implied, cannot dilute federal policy

as a matter of due process or the notion of federal supremacy.

felder v. Casey, 487 U.s. 131, 138 (1988) (state law yields to
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federal law when the two “conflict in both purpose and effects”).

As for the cost of alternative procedures, there was no direct or

indirect cost to the courts in this case. Koresko was already

suspended in Tax Court and in Pennsylvania. The public was

already protected. There is no cost to not imposing an evidentiary

burden to prove disability on a person with a known disability.

That change of procedure in a state tribunal, or the Tax Court,

merely eliminates the possibility a disability gets ignored as a

matter of discretion or evaluation of a burden of proof, in order to

preserve the presumption of disability declared by Congress.

3. The Standards Relating To Quality Of Evidence And Ability
To Confront Accusers Were Not Respected In The
Pennsylvania Proceedings Or In The Tax Court.

In this case, the standards relating to the quality of evidence and

ability to confront accusers were ignored or abdicated by the

Pennsylvania authorities. In the Findings of the Pennsylvania Board,

which the Tax Court plainly relied upon, the Board cited as “fact”

various paragraphs of the Petition for Discipline filed by the Office of

Disciplinary Counsel. See 119 DB 2013. Those unsworn allegations are

not affidavit evidence in Pennsylvania. They do not constitute
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cognizable evidence in a federal case for deprivation of liberty and

property interests. North Georgia Finishing, Inc., supra.

Allegations are not facts, and there was no reasonable ability to

cross-examine the prosecutor (who was not a witness). The subtraction

of those “facts” from the Report of the Disciplinary Board would have

left a significant hole in the proof and eroded the basis for a five-year

suspension, and especially, disbarment. Such statements are most

certainly not the “clear and convincing evidence” required in a case of

property deprivation. The Tax Court had no authority to rely on them.

Moreover, the recollection of litigant Maria White, made ten years

after a then unsuccessful lawsuit, was not clear and convincing. The

Board’s own findings of fact showed that White had not even signed an

agreement of sale before she showed up to for settlement. Par. 22.

Three people testified, under oath, eight years previously, that Bonnie

Koresko was not at any settlement involving the sale to Maria White.

$A 43, et seq. John Koresko, and his former wife, Bonnie Koresko, both

stated without equivocation that she did not sign a recorded deed, and

she did not sign a subsequent copy of a paper purporting to be a deed.

FOF 53, 70, 71, 72. The ODC’s witnesses never could ever identify the
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papers they say they saw her execute.

Finding of Fact 22 is completely erroneous. The “respective

testimonies” of only one witness, Maria White, confirmed that Ms.

Koresko attended settlement. Bonnie Koresko and John Koresko both

testified that she was not there. Finding of Fact 22 further reflects an

allegation by the ODC, para 10-12, which said only that Maria White

attended the settlement. Bonnie Koresko never signed the July 27,

2004 Agreement of Sale, and she never retreated from that position.

See par 53. She swore she did not sign the recorded deed.

The gist of the charge that Respondent made false statements to a

tribunal appears p. 34 of the Conclusions of Law. The Board made

Appellant responsible for the apparently inconsistent statements made

by his employee, Michelle Sullivan, a notary who candidly admitted

that she erred in the notarization procedures relating to the contested

documents. The Board concluded that “conflicting Sullivan affidavits

were offered to the court:”

In her first, she said “she had no involvement of the
transaction and no independent recollection of the events
that transpired.” In contradiction to the statements,
Respondent later offered an affidavit and testimony from
Ms. Sullivan in which she purported to have a clear
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recollection. The false, misleading and contradictory
affidavits of Ms. Sullivan as offered by Respondent, further
violate RPC 3.4 (5) which prohibits a lawyer from falsifying
evidence or assisting a witness to testify falsely.

Id. , p. 34.

From this evidence — that a witness said one thing at Time A, and

after further reflection later at Time B, recounted more information —

the Board said Appellant was not candid to the tribunal [RPC 3.3(a),(1),

(3)1 and knowingly made false statements of material fact or law to a

third person in the course of Representing a client.” Id And yet, Judge

Murphy never imposed sanctions, having seen the inconsistencies

complained about, and knowing that the question of the signatures was

ultimately one for jury.

Finding of Fact 54 was clearly erroneous. ODC Exh. 11 could not

have been able to prove that anything was “the July 27, 2004 settlement

deed” when the question of signatures was disputed by three witnesses

and nobody could reconcile the differences between the recorded deed

and the photocopy of “a deed” produced by White in litigation.

It was arbitrary and capricious of the Panel to conclude that

Koresko knew that he had made false statements. Otherwise, anytime
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a lawyer deals with client or witness who made an inconsistent

statement, he would be in danger of disbarment. The rules of evidence

recognize that witnesses can have memories refreshed. That may be

the fuel for impeachment of the witness, but it does not mean that

anybody intentionally made a false statement.

Absent these allegations, see Report p. 35, there is nothing among

the Findings of Facts or Conclusions of Law that should have merited

the penalty of disbarment. Lawyers do not get disbarred for the failures

of their employees. Bad management is only that. There were no

crimes or defalcations, and White never showed the Board any personal

financial damage. There was, undoubtedly, a series of angry and

aggressive behaviors. But these occurred with respect to a personal

matter — in which nondisabled people suffer heat of passion, and during

a series of events that reasonably had a well-documented impact on

judgment and inflammation of anger. The Board’s report showed much

more the behaviors than the intentions behind them. And quite

forthrightly, as the Board noted, in 2010, in open Court, he confessed

that he may have violated the Rules of Professional Conduct. He was

not hiding.
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4. The Rule to Show Cause issued by a non-judge Prothonotary
in Pennsylvania was defective as a matter of law.

There is no record of any action by any single justice or panel of

the Pennsylvania Supreme Court with respect to the disbarment

procedure in Pennsylvania. No clerk, Prothonotary, Board, or Counsel

had the judicial power necessary to suspend or disbar Koresko from the

practice of law.

Under the Pennsylvania Constitution, Article V, and applicable

statutes defining the power of the Supreme Court, e.g., 42 Pa.C.S 502

(defining the power of the Supreme Court), only elected judges may

exercise judicial functions, which includes the discipline of lawyers.

Pa. Const, Article V, sec. 1, 2, 13. By statute, the Supreme Court may

delegate only certain “supervisory and administrative powers of the

court” to “a Statewide council,” “the Court Administrator of

Pennsylvania,” or “a government unit” defined by statute. 42 Pa.C.S.

sec. 1721(5). However, outside the scope of limited ministerial

functions in nondisciplinary matters involving appellate process, the

Prothonotary in 2015 had no authority to issue orders. Pa. RA.P.

3112, 3114, 3115. Specifically, under Pa.R.A.P. 3305, the
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“Prothonotary in the first instance is authorized to dispose of motions

relating to. . . appendix and briefs, and those motions relating to

calendar control. He is a pure clerical employee.

In this case, the Prothonotary of the Supreme Court issued his

own “Rule to Show Cause.” $A 042. Nothing in that notice warned

Appellant that the he had to respond by a certain date or that

somebody could snap a default judgment at the latter’s pleasure. Due

process demanded that Appellant be warned in writing of a need to

reply at least 10 days before judgment. Rule 237, Pa.RC.P.

In this case the Clerk of the Supreme Court appears to have

issued a disbarment order, SA 001, but the order is not dated. The

“order” listed online shows an electronic stamp of a “Clerk of Court”

with a date “as of September 4, 2015.” That order does not disclose

when that clerk signed the form, or which Justices, if any, approved it.

This evidence of unauthorized judicial delegation and lack of

notice is clear, critical, and obscured from the public in the context of

fluid state court documents. Appellant did not have this evidence at

the time he was responding in early 2014 to the Tax Court. And he

could not get it while held in federal solitary confinement for two years.
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If there was no valid discipline order, or if there was a federal

constitutional error in its issuance, there is no basis for any reciprocal

discipline. The Tax Court is not bound by any Selling to follow any

actions by nonjudicial officers in the absence of a decision made by an

elected Pennsylvania justice, or to compound the effect of a default not

preceded by notice required by Pennsylvania’s own rules.

Like the situation in Powell v. US Bureau ofPrisons, supra, this

Court has grounds for remand.

5. There was no clear waiver of the right to a hearing in the
Tax Court, despite the conclusion in the final order of
disbarment.

There is a presumption against waivers of constitutional rights,

especially those contained in forms that do not clearly apprise a person

of serious consequences. See Fuentes v. Sheyin, 407 U.s. 67, 95 t1972)

D.R. Overmeyer Co. v. Frick Co., 405 U.S. 174, 188 (1972). As the

Overmyer Court said, any waiver must display clear evidence that it

was made knowingly and intelligently.

The finding of waiver by the Tax Court was not supported by clear

and convincing evidence and is ground for reversal. See District of

Columbia v. Air Florida, Inc., 750 F.2d 1077, 1084-85 (D.C.Cir.1984)
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(no waiver when record indicates some assertion of claim). In re sealed

Case, 121 F. 3d 729, 741 (D.C. Cir. 1997) (“waiver should not be lightly

inferred”) (citations omitted). Moreover, he could not have made any

knowing and intelligent waiver, as an objective review of the record

demonstrates. As of June 2014, Appellant expressly did not waive, and

that nonwaiver should have been sufficient until Appellant stopped

requesting stays and the court stopped granting them. See District of

Columbia v. Air Florida, Inc., 750 F.2d 1077, 1084-85 (D.C.Cir.1984)

(no waiver when record indicates some assertion of claim). The Tax

Court, itself, in a succession of orders, issued stay after stay with

language tending to show that the right to a de novo hearing remained

available.

There is no evidence of knowing and intelligent waiver here,

considering the impaired status of the Appellant and the confusing

nature of the multiple stays granted by the Tax Court. The actions of

the Tax Court do not support a conclusion of waiver. Why stay

disposition if there is not going to be an opportunity for the presentation

of evidence? The Tax Court could not have reasonably expected

Appellant to submit the appropriate exculpatory evidence, given its
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knowledge of his condition and then the abusive confinement which the

Court had to know would impact the mental state of any normal person.

The Tax Court’s memorandum does not state exactly when and

where Appellant made a knowing and intelligent waiver. In light of the

then-existing illnesses and known cognitive deficiencies in the evidence

and the public record — and those evident from the responses of the

Appellant - - the Tax Court should have resolved any question about

waiver in the light most favorable to Appellant rather than simply

declare a waiver without more. The Court’s conclusion basically

undermined the practical meaning and relief of the stays it entered.
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III. THE TAX COURT VIOLATED THE REHABILITATION ACT
OF 1973, AND VICARIOUSLY VIOLATED THE
AMERICANS WITH DISABILITIES ACT BY ADOPTING
PENNSYLVANIA PROCEDURES THAT REFUSED TO
ACCORD REASONABLE ACCOMODATION$ TO A PERSON
WITH KNOWN STATUTORY DISABILITIES.

A. John Koresko’s brain injuries and conditions are the kind
that produce behaviors the Pennsylvania authorities
confused with willful misconduct and lack of remorse in the
evaluation of conduct and punishment.

There is no reasonable basis to deny that John Koresko at all

relevant times in the Tax Court and Pennsylvania matters, was a

person suffering from known concussions, also classified as traumatic

brain injuries (“TBI”), that were caused by blows to the head after falls

and automobile accidents. Judicial awareness of concussions and

related illnesses has never been greater. See In Re Nat? Football

League Players Concussion, 821 F. 3d 410, 421 (3rd Cir. 2016)

(confirming settlement after “Plaintiffs alleged that the NFL had a duty

to provide players with rules and information to protect them from the

health risks — both short and long-term — of brain injury, including.

depression, deficits in cognitive functioning, reduced processing

speed, loss of memory, sleeplessness, mood swings, personality
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changes. . . .“).

The allegations in the Concussion case track the information

available in the public domain from respected healthcare sources. For

example, the Mayo Clinic offers a simple explanation of the effects of

TBI and concussion:

Taumatic brain injury is usually caused by a blow or other
traumatic injury to the head or body. The degree of damage
can depend on several factors, including the nature of the
injury and the force of impact. . . . Common events causing
traumatic brain injury include the following:

Falls. Falls from bed or a ladder, down stairs, in the bath and
other falls are the most common cause of traumatic brain
injury overall, particularly in older adults and young children.

Vehicle-related collisions. Collisions involving cars,
motorcycles or bicycles . . . are a common cause of traumatic
brain injury.

Many people who have had a significant brain injury will
experience changes in their thinking (cognitive) skills. It may
be more difficult to focus and take longer to process your
thoughts. Traumatic brain injury can result in problems with
many skills, including:

Cognitive problems. Memory, Learning, Reasoning,
Judgment, Attention or concentration, Executive functioning
problems, Problem solving, Multitasking, Organization,
Planning, Decision making, Beginning or completing tasks,
Communication problems,

Language and communications problems are common
following traumatic brain injtr1ies.



These problems can cause frustration, conflict and
misunderstanding for people with a traumatic brain injury,
as well as family members, friends and care providers.

Communication problems may include: Cognitive problems,
Difficulty understanding speech or writing, Difficulty
speaking or writing, Inability to organize thoughts and ideas,
Trouble following and participating in conversations, Social
problems, Trouble with turn taking or topic selection in
conversations, Problems with changes in tone, pitch or
emphasis to express emotions, attitudes or subtle differences
in meaning, Difficulty understanding nonverbal signals,
Trouble reading cues from listeners, . . . Behavioral changes

People who’ve experienced brain injury often experience
changes in behaviors. These may include: Difficulty with self
control, Lack of awareness of abilities, Risky behavior,
Difficulty in social situations, Verbal or physical outbursts.

Emotional changes may include: Depression, Anxiety, Mood
swings, Irritability, Lack of empathy for others, Anger,
Insomnia

https ://www. mayoclinic.org/diseases - conditions/traumatic-brain
injury/symptoms-causes/syc2037$557 4/10). Reproduced at $A
234, and SA 244 -271, other articles addressing concussion, post
concussion illness, and traumatic brain injury.

It is beyond question that the Board Report contained

observations, unknowingly, that Koresko’ demonstrated each of

the foregoing Cognitive Problems. See also, testimony, SA 193 -

233. The Board described his difficulty with self-control, risky

behavior, difficulty in social situations, verbal or physical



outbursts, irritability, lack of empathy for others, anger. The

Board excluded the direct evidence of personality change offered

as mitigation. Nobody could imagine a clearer case of a person

acting under influence of TBI. The Tax Court saw the confirming

documents from his neurologist and a brain injury specialist, who

both confirmed that he was suffering from symptoms of post-

concussive illnesses and TBI. A027 — 082. At no time did the Tax

Court dispute his condition. The Court simply refused to accept

the condition as a mitigating circumstance as to the discipline it

should impose, or a grave reason to doubt the conclusion of the

state Board.

B. The Application of the Rehabilitation Act and the ADA

The Americans with Disabilities Act, 42 U.S.C. § 12101, et seq.,

as amended, is a comprehensive civil rights law enacted to provide “a

clear and comprehensive national mandate for the elimination of

discrimination” against individuals with disabilities. 42 U.S.C.

§ 12101(b)(1). Its coverage is accordingly broad, prohibiting

discrimination on the basis of disability in employment, state and local
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government programs and services, transportation systems,

telecommunications, commercial facilities, and the provision of goods

and services offered to the public by private businesses.

The ADA was enacted to broaden the coverage of Section 504 of

the Rehabilitation Act, which prohibits discrimination in any program

or activity that receives federal financial assistance, including programs

and activities of state and local governments. The ADA extends these

protections to all state and local government entities, including those

receiving no federal funds. 1

1 Title II was modeled closely on Section 504 of the Rehabilitation Act of 1973, 29
U.S.C. § 794, which prohibits discrimination on the basis of disability in federally
conducted programs and in all of the operations of public entities that receive
federal financial assistance. Title II provides that “[t]he remedies, procedures, and
rights” set forth under Section 504 shall be available to any person alleging
discrimination in violation of title II. 42 U.S.C. § 12133; see also 42 U.S.C.
§ 1220 1(a) (ADA must not be construed more narrowly than Rehabilitation Act).
The ADA directs the Attorney General to promulgate regulations to implement
title II, and requires those regulations to be consistent with preexisting federal
regulations that coordinated federal agencies’ application of Section 504 to
recipients of federal financial assistance, and interpreted certain aspects of Section
504 as applied to the federal government itself. 42 U.S.C. § 12134(a)-(b). Title II
thus extended Section 504’s pre-existing prohibition against disability-based
discrimination in programs and activities (including state and local programs and
activities) receiving federal financial assistance or conducted by the federal
government itself to all operations of state and local governments, whether or not
they receive federal assistance. The ADA and the Rehabilitation Act are generally
construed to impose the same requirements. See Alimond v. Akal Sec., Inc., 558
F.3d 1312 (11th Cir. 2009); Cash v. Smith, 231 F.3d 1301, 1305(11th Cir, 2000).
This principle follows from the similar luage employed in the two acts. It also



The substantive provisions of the ADA and Section 504 are very

similar:

[Nb qualified individual with a disability shall, by reason of
such disability, be excluded from participation in or be
denied the benefits of the services, programs, or activities of
a public entity, or be subjected to discrimination by any such
entity.

42 U.S.C. § 12132. Section 504 provides:

No otherwise qualified individual with a disability in the
United States . . . shall, solely by reason of her or his
disability, be excluded from the participation in, be denied
the benefits of, or be subjected to discrimination under any
program or activity receiving federal financial assistance.

28 U.S.C. § 794(a).2

derives from the Congressional directive that implementation and interpretation of
the two acts “be coordinated to prevent[ J imposition of inconsistent or conflicting
standards for the same requirements under the two statutes.” Baird ex rel. Baird v.
Rose, 192 F.3d 462, 468 (4th Cir, 1999) (citing 42 U.S.C. § 12117(b)) (alteration
in original). See also Yeskey v. Corn. of Pa. Dep’t of Corr., 118 F.3d 168, 170 (3d
Cir. 1997) (“[A]11 the leading cases take up the statutes together, as we will.”),
affd, 524 U.S. 206 (1998).

2 Under Title II, the term “[q]ualified individual with a disability means
an individual with a disability who, with or without reasonable
modifications to rules, policies, or practices, . . . or the provision of
auxiliary aids and services, meets the essential eligibility requirements
for the receipt of services or the participation in programs or activities
provided by a public entity.” 28 C.F.R. § 35.104. See also 28 C.F.R.
§ 42.540(l)(2) (definition of qualified individual for purposes of Section
504). Title II prohibits a public entity from using eligibility criteria that
screen out or tend to screen out an individual with a disability or a class
of individuals with disabilities “fro5fully and equally enjoying any



Like the Rehabilitation Act, Title II of the ADA requires

reasonable accommodations for persons with statutorily defined

disabilities. A reasonable accommodation is an adjustment or

alteration that enables a qualified person with a disability to enjoy

equal benefits and privileges of an activity covered by the act. State

agencies are required make reasonable accommodations for qualified

persons with disabilities unless doing so would impose an undue

hardship on the agency.

Various regulations repeat the requirements of the ADA. See,

e.g., 29 C.F.R. § 1630.2 (issued by the Department of Labor). Some of

the important definitions are

Reasonable accommodations. In general, “reasonable

accommodations” are reasonable changes... in the way things are

customarily done that enable a qualified individual with a disability to

enjoy both equal opportunities and equal benefits and privileges... As

service, program, or activity, unless such criteria can be shown to be
necessary for the provision of the service, program, or activity being
offered.” 28 C.F.R. § 35.130(b)(8). See also 28 C.F.R. § 42.503(b)(3)
(Section 504 prohibition against use of discriminatory criteria). The
essential eligibility criteria for programs, services, and activities are
generally quite minimal. 56



defined in 29 C.F.R. § 1630.2(o)(1), “reasonable accommodation” means,

e.g.: Modifications or adjustments that enable a person with a

disability to enjoy equal benefits and privileges. . . as are enjoyed by its

other similarly situated persons without disabilities.

• Disability means, with respect to an individual:

1. A physical or mental impairment that substantially limits
one or more of the major life activities of such individual;

2. A record of such impairment or,

3. Being regarded as having such impairment.

• If a covered person with a disability needs a reasonable
accommodation in order to gain access to, and have an equal
opportunity to participate in, benefits and privileges of an activity,
then the agency must provide the accommodation unless it can
show undue hardship.

• Major Life Activities: Include but are not limited to caring for
oneself, speaking, walking, performing manual tasks, seeing,
hearing, breathing, learning, and working.

• Physical or Mental Impairment means:

1. Any physiological disorder, or condition, cosmetic
disfigurement, or anatomical loss affecting one or more of the
following body systems: neurological, musculoskeletal, special
sense organs, respiratory (including speech organs),
cardiovascular, reproductive, digestive, respiratory, genito
urinary, hemic and lymphatic, skin, and endocrine; or,
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2. Any mental or psychological disorder, such as an intellectual
disability, organic brain syndrome, emotional or mental illness,
and specific learning disabilities.

3. Invisible or Hidden Disabuitie& These are disabilities that are
not easily recognizable, and may include asthma, arthritis,
chronic fatigue syndrome, epilepsy, kidney disease, diabetes,
cancer, chronic depression, learning disabilities and minor
intellectual disabilities.

Id. (emphasis added).

Federal regulations articulate specific prohibitions including, but

not limited to

o The outright denial of programs, services, and activities, 28
C.F.R. § 35.130(b)(1);

o Providing an unequal, different, or separate opportunity to
participate in programs, services, and activities, 28 C.F.R. §
35.130(b);

o Using eligibility criteria that screen out or tend to screen out
people with disabilities, 28 C.F.R. § 35.130(b)(8)

o Failing to make reasonable modifications (sometimes
referred to as reasonable accommodations) in rules, policies,
practices, or procedures, 2$ C.F.R. § 35.130(b)(7).
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In the case of chronic or prolonged conditions, the protections of

the ADA and Rehabilitation Act continue to apply regardless of

treatment or attempts at mitigation:

(vi) The determination of whether an impairment substantially
limits a major life activity shall be made without regard to the
ameliorative effects of mitigating measures. .

(vii) An impairment that is episodic or in remission is a disability
if it would substantially limit a major life activity when active.

29 CFR § 1630.2 (j).

Ultimately, these provisions work together to prohibit all

disability discrimination in all of the programs, services, and activities

of public entities See 28 C.F.R. § 42.503, 42.511, 42.520-522 (similar

obligations under Section 504). Additionally, as the Supreme Court has

explained, the ADA seeks to prohibit “irrational disability

discrimination” and “enforce a variety of other basic constitutional

guarantees,” including rights “protected by the Due Process Clause.”

Tennessee v. Lane, 541 U.S. 509, 523-24 (2004).

In September 2008, Congress broadened the definition of

“disability” by enacting the ADA Amendments Act of 2008, Pub. L.

No. 110-325, 122 Stat. 3553 (“ADAAA” or “amended Act”).
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Abrogating Toyota Motor Man ufacttiring, Kentucky, Inc. v. Williams1

534 U.s. 184, 199 (2002), in which the Supreme Court had adopted a

strict construction of the term “disability,” the amended Act provides

that the definition of disability [as impairment] “shall be construed in

favor of broad coverage of individuals under this chapter, to the

maximum extent permitted by [its] terms.” 42 U.S.C. § 12102(4)(A).

Further, Congress instructed that the term “substantially limits” be

interpreted consistently with the liberalized purposes of the ADAAA. Id.

§ 12102(4)(B).

It cannot be reasonably disputed that the ADA applies to the

Pennsylvania Judicial System, as the Pennsylvania Code reflects.

Further, the Tax Court of the United States is obviously a recipient of

federal financial assistance as an Article I tribunal created by Congress.

Congress has never excluded the Tax Court from the requirements of

federal disability laws, regardless of whether the parties benefitting are

judges, the public, employees, or lawyers.

It also cannot be reasonably doubted that at all times relevant to

the disciplinary cases, John Koresko was a person with a disability and

there was a clear record. He was regarded as disabled or impaired,
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even though the authorities changed their minds when they wanted. In

the present case, John Koresko suffered two significant head traumas

in a six month period of time in 2013, and there is a public record of

head trauma dating back to 2008. The existing record in this case

makes those fact so indisputable that Judge McLaughlin tE.D. Pa.)

wrote about them repeatedly, and the Third Circuit has not proceeded

beyond suspension. Nevertheless, Mr. Koresko did not ask to smash

into a tree with his vehicle or to fall and smash his head in 2008 or

2013. And he is lucky to have his life after the severe wreck in July

2014.

On the other hand, the zeal with which the Pennsylvania

Disciplinary authorities acted in 2013 through the 2015 disbarment

date can only be regarded as punitive, discriminatory, and contradictory

to the remedial purpose of federal disability laws and the Rules of

Disciplinary Enforcement, themselves.

The Panel and Board, and the Supreme Court of Pennsylvania,

and the Tax Court, knowingly and purposefully acted while a lawyer

was injured, and they rejected evidence that no state or federal agency

is permitted to ignore or minimize. The Panel and Board found, as
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elements of bad character, the exact elements that actually describe the

known manifestations of traumatic brain injury and known aspects of

chronic alcoholism. Mere disciplinary rules, or the discretionary

decisions of Panel Members, cannot trump federal law and

constitutional concerns. It was impossible for the Tax Court to adopt

the Pennsylvania findings as its own, for to do so, it embraced the ADA

violations and abdicated its own responsibilities under the

Rehabilitation Act. That is a violation of the Rehabilitation Act.

The record is undisputed that Mr. Koresko experienced multiple

elements of post-concussion trauma and brain injury. He went from a

person, who with his former spouse, did a nice thing for a tenant,

Report, p.3, FOF 8, and for some reason became extraordinarily angry,

aggressive, and unable to resolve what could have been a relatively

simple problem. He went from a person that helped others for over 20

years in A.A., to somebody who conducted anger-filled litigation.

Everything alleged by the Pennsylvania authorities about his character

coordinates with the well-known attributes of brain injury, and the

time-frames match up in almost eerie fashion. That evidence should

not have been excluded or discounted.
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John Koresko does not dispute the events, but he has known for

years that his perceptions during the relevant events were likely

clouded. $A 211, 232. Even the Board Panel saw his anger and

inability at that time to review the events without the cloud that

colored his entire demeanor. He was, undoubtedly guilty of

extraordinarily aggressive litigation. He was found guilty of improperly

delegating important tasks that affected the property interests of other

in connection with the sale of his own property that affected White.

That may have been bad management and very imprudent, but it is not

disbarable. He may have looked like he was well, but it is quite evident

he, very likely, had to delegate such tasks. Certainly, he is responsible

for certain actions of his employees that affected Ms. White’s title. He

is responsible for his own decisions. Both the Hearing Panel and the

Board correctly found that behavior, plus more, to be worthy only of

suspension.

Even if one were to assume that Panel members — lawyers - -

could, recognize a mitigating disability, it still does not explain another

issue raised by Judge McLaughlin. There is no explanation as to why

the Board did not follow its own rules relating to “disability inactive”
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status rather than choose discipline based on bad character. Plainly,

the Board recognizes that lawyers should not be disciplined when a

lawyer’s behavior can be explained by disability. Koresko was denied a

contemplated accommodation within the Board’s own rules that could

have saved his license to practice in Pennsylvania and in the federal

courts.

If a hearing had taken place before the Tax Court, as required by

both federal statutory and constitutional law, the Court could have

easily taken an entirely different view of the evidence.

The disbarment in Pennsylvania ultimately took place because

Mr. Koresko did not respond to a Rule to Show Cause. That is just

default. It correlates with the known symptoms of his disability. It is

completely consistent with impaired executive function. The Tax Court

never really tells us why it chose disbarment over the recommended

suspension. A prior disbarment by default is not sufficient cause for a

disbarment order in Tax Court.

In terms of ADA compliance, a notice to show cause sent to a

statutorily disabled person with a known brain injury is about

tantamount to no notice. At the very least, it cannot be equated with
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unequivocal waiver, as Pennsylvania did. The Tax Court could have,

and should have, made that distinction because of the strong federal

statutory and regulatory policies that prohibit any discrimination

against injured people.

In the present case, we speak of relatively minor accommodations

like continuances and modifications of evidentiary presumptions to take

into account the injuries suffered by a lawyer. The weight of evidence of

disability and general character is central to the question of whether

cause to disbar exists. And that evidence can be skewed by means of

evidentiary presumptions, like the one used in the Pennsylvania

proceeding. Congress did not make the ADA and Rehabilitation Act so

easy to dilute.

Koresko is not the first to argue for mitigation. He asserts the

rather unremarkable notion that when federal law recognizes the

existence of disability, and imposes duties on public actors, those actors

cannot dilute the federal protections by evidentiary rules or

discretionary decisions, like those that occurred in this case. The

Board and Supreme Court basically ignored the disability Congress told
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them to assume before depriving Appellant of his ability to participate

in the Bar.

When an injured person is further devastated by the horrors of

solitary confinement, and is prevented from responding because of

federal detention imposed by another district court, there is no way to

credibly say that the Tax Court was fair in 2017 and 2018. Surely, that

court gave some accommodations and obviously matters stretched over

a few years. But that did not give the Court the legal authority to

simply close the door to the courthouse. Under revised federal law,

impairment is assumed to persist, and it must be accommodated, not

buried under the rug of evidentiary discretion.
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CONCLUSION

For the foregoing reasons, the Disbarment Order of the Tax Court

should be vacated. The Memorandum $ur Order should be ordered

stricken. In view of the fact Appellant has been suspended or disbarred

in the Tax Court for over four years, this case should be remanded with

directions to the Tax Court to determine whether Appellant can be classified

as disabled under the existing Rules of the Tax Court, rather than suspended,

and how the Court may reinstate his privileges to practice subject to reasonable

conditions consistent with his rights to due process and reasonable

accommodation.

Respectfully submitted,
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