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AAccess to Judicial Review in Nondeficiency 
Tax Cases 

KEITH FOGG  

Abstract 
In 1958 and 1960, the Supreme Court took two tries to decide Flora v. 

United States and then only by the thinnest of margins with the thinnest of 
reasons. In the second opinion, the Court concluded that under section 
1346(a) a taxpayer must fully pay any asserted tax deficiency prior to bringing 
a refund suit in federal court. The majority of justices acknowledged, how-
ever, that neither the statute nor the legislative history of the statute con-
trolled the outcome. Instead, the majority relied upon the harmony of the 
carefully structured system of tax litigation involving the district courts and 
the Tax Court. A decade and a half later, the Solicitor General of the United 
States argued before the Supreme Court that Flora stood only for the narrow 
proposition that a taxpayer who had received a statutory notice of deficiency 
and failed to petition the Tax Court could not sue for a refund in district 
court by paying only a portion of the liability. Yet today, and for the last few 
decades, the United States has argued vigorously, and successfully, for a 
broader interpretation of the decision in Flora, an interpretation that prevents 
taxpayers in situations quite different from that of Mr. Flora from successfully 
pursuing a tax refund suit without full payment of the tax or penalty at issue. 

Importantly, since the Court’s decision on its rehearing of Flora in 1960, 
Congress has enacted over 50 assessable penalties that do not offer the tax-
payer an opportunity to appear before the Tax Court prior to assessment and 
collection. Consequently, the legal landscape has changed dramatically. The 
current situation effectively denies many taxpayers the right to judicial review 
of the taxes or penalties assessed against them. This stark reality played out in 
Larson v. United States, in which the district court and the Second Circuit 
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denied Mr. Larson the right to bring a refund suit after partial payment of a 
$163 million assessable penalty. This Article examines the history of how we 
arrived at the current situation and suggests a solution that would provide 
taxpayers with the right to litigate in district court any taxes or penalties as-
sessed against them without making full payment under the Flora rule if they 
did not have the prior opportunity to challenge the assessment in a judicial 
proceeding. 
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Would it make any difference in your case if he had only paid small 
amounts, say pay $5 instead of $5,000? Would that be any difference 
in your case?  

Chief Justice Earl Warren 

Mr. Chief Justice, we believe that it would not. 
Petitioner’s Counsel, Randolph W. Thrower1 

But a good argument can be made certainly that [the Tax Court] is 
the only forum for someone who can’t pay all the amount of the 
assessment under the Flora case, isn’t it? 

Justice William Rehnquist 

We think that argument misreads this Court’s Flora opinion. What 
this Court held in Flora was that under general circumstances a tax-
payer cannot bring a refund suit until he has paid the full amount of 
the assessment . . . [Flora] could have gone to the Tax Court and that 
made all the difference in Flora. . . . Here that rationale has no ap-
plication because we say that Congress has made a conscious decision 
not to give the Tax Court jurisdiction over these termination cases. 

Solicitor General attorney, Stuart Smith2 

 1 Oral Argument at 4:14, Flora v. United States, 357 U.S. 63 (1958) (No. 492), https:// 
www.oyez.org/cases/1959/492 [hereinafter Flora I Oral Argument]. This exchange occurred dur-
ing oral argument in Flora v. United States on May 20, 1958, the first time that the Flora case was 
argued before the Supreme Court. Chief Justice Warren’s question cut right to the heart of the 
case, and Mr. Thrower’s response went to the core of Mr. Flora’s argument—that nothing in the 
statute required full payment, that the Service could continue to collect while the case proceeded, 
and that allowing a taxpayer to pay a portion of the unpaid tax, instead of the whole, was a natural 
reading of section 1346(a), a reading that would result in the protection of the interests of the 
Service and the taxpayer. Mr. Thrower later became the Commissioner of the Service from 1969 
to 1971 before losing his position for resisting President Nixon’s attempts to punish his enemies 
through tax audits. See Paul Vitello, Randolph Thrower, I.R.S. Chief Who Resisted Nixon, Dies 
at 100, N.Y. TIMES (Mar. 18, 2014), https://www.nytimes.com/2014/03/19/us/randolph-w-
thrower-dies-at-100-ran-irs-under-nixon.html. 
 2 Oral Argument at 19:54, Laing v. United States, 423 U.S. 161 (1976) (No. 73-1808), 
https://www.oyez.org/cases/1974/73-1808 [hereinafter Laing I Oral Argument]. This exchange 
occurred almost 17 years after Flora was argued during oral argument before the Supreme Court 
in Laing v. United States, 423 U.S. 161 (1976), on January 21, 1975, the first time the Laing case 
was argued before the Court. Justice Rehnquist’s question goes to the heart of the problem facing 
taxpayers hit with a termination assessment—they have no opportunity for judicial review of the 
assessment because the Service did not issue a notice of deficiency necessary to allow them to file a 
petition for review before the Tax Court and because the full payment rule established in Flora 
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II.  Introduction 
In Flora v. United States, the Supreme Court held that section 1346(a), 

the statute conferring jurisdiction on district courts to review tax assessments, 
requires the taxpayer to fully pay any asserted tax deficiency prior to bringing 
suit (the Flora rule).3 The interpretation of section 1346(a) by the Supreme 
Court in Flora has survived almost six decades with only minor revision. 
Every tax lawyer with any knowledge of tax procedure knows the Flora rule 
requiring full payment before suing for a refund. Government attorneys utter 
the phrase “Flora rule” as though it had the powers of a sacred mantra. It has 
an enduring power not often questioned. One surprising aspect of recent 
cases directly attacking the Flora rule is that the attack has taken this long to 
arise. The delay serves as a testament to the power of the Flora rule even 
though it rests on a relatively weak foundation. 

In a series of cases decided in the past few years, certain taxpayers have 
encountered significant problems in obtaining judicial review of action by the 
Service as a result of the Flora rule, bringing the decision in Flora back into 
focus almost 60 years after the Court heard and reheard the case.4 These cases 
attack the structure of the current tax procedure statutes and regulations gov-
erning access to judicial review. Because the current position of the govern-
ment and the courts blocks taxpayers from obtaining any judicial review of 
certain decisions and actions by the Service, these cases raise serious questions 
about fundamental rights concerning liabilities imposed under the Code that 
do not fall within the Code’s deficiency procedures.5 In a country that traces 

foreclosed review before the district court. Arguing for the Solicitor General’s office on behalf of 
the Service, Mr. Smith made clear that the government’s position was that the Flora decision only 
applies in situations in which the taxpayer has a deficiency. The government’s position in Laing 
precisely matches with the position now taken by taxpayers in the situations discussed below who 
are being denied an opportunity to sue in district court despite the absence of a deficiency. The 
fact that the government has completely reversed its position on the meaning of Flora with respect 
to cases in which the taxpayer does not receive a notice of deficiency raises the further question of 
the process by which the government reversed its position after making this argument before the 
Supreme Court. See infra Part III.B. 
 3 Flora v. United States, 357 U.S. 63 (1958) (Flora I ) , aff’d on reh’g, 362 U.S. 145 (1960) 
(Flora II ) . For a discussion of the decisions in Flora I and II, see infra Part II. References to a 
“section” are to a section of the Internal Revenue Code of 1986, as amended (Code), unless oth-
erwise indicated. 
 4 Larson v. United States, 888 F.3d 578 (2d Cir. 2018); Our Country Home Enterprises, Inc. 
v. Commissioner, 855 F.3d 773 (7th Cir. 2017); Keller Tank Services II, Inc. v. Commissioner, 
854 F.3d 1178 (10th Cir. 2017); Iames v. Commissioner, 850 F.3d 160 (4th Cir. 2017); Diver-
sified Group, Inc. v. United States, 123 Fed. Cl. 442 (2015), aff’d, 841 F.3d 975 (Fed. Cir. 2016); 
Pfaff v. United States, 2016-1 U.S.T.C. ¶ 50,218, 117 A.F.T.R.2d 981 (D. Colo. 2016). 
 5 This Article specifically addresses the current situation in the context of the taxpayer bill of 
rights (“TBOR”). See infra Part VII. Of course, the TBOR rights are not the only rights implicated 
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its roots to the problem of taxation without representation, the inability of 
taxpayers to obtain judicial review of tax determinations made by the Service 
should raise concerns.6 

This Article discusses how we arrived at this situation, including flip-flops 
in the position taken by the government, and will suggest that every taxpayer 
have a chance for judicial review prior to, or at the time of, the initiation of 
collection procedures of levy and filing of a federal tax lien.7 The current 
Collection Due Process (CDP) provisions allow for most taxpayers to obtain 
judicial review of the underlying assessment if no prior opportunity for judi-
cial review existed. The tax system should make use of these provisions as a 
procedural safeguard against the collection of tax liabilities without the op-
portunity for judicial oversight regarding the correctness of the assessment. 

The circumstances of Larson v. United States provide the context for un-
derstanding this point.8 The Service assessed against Mr. Larson a penalty of 
$160,232,026 under section 6707 for failure to file two tax shelter registra-
tion forms. Section 6707, as applicable at the time of his transaction, imposed 

by the lack of judicial review. See Nina Olson, Why We Should Repeal the Flora Rule or Find 
Another Way to Give Taxpayers Who Cannot Pay the Same Access to Judicial Review as Those 
Who Can (Parts I-III), NTA BLOG (Part I, May 29, 2019), https://taxpayeradvocate.irs.gov/ 
news/nta-blog-Why-We-Should-Repeal-the-Flora-Rule-Part-1-of-3?category=Tax%20News 
[https://perma.cc/NC7P-U33G] [hereinafter Olson (Part I)]; (Part II, June 5, 2019), https://tax-
payeradvocate.irs.gov/news/nta-blog-Why-We-Should-Repeal-the-Flora-Rule-Part-2-of-3 [https: 
//perma.cc/8LWJ-C4HX] [hereinafter Olson (Part II)]; (Part III, June 12, 2019) https://taxpay-
eradvocate.irs.gov/news/nta-blog-Why-We-Should-Repeal-the-Flora-Rule-Part-3-of-3 [https:// 
perma.cc/ ZN24-QD6H]. 
 6 The Third Circuit has even suggested, sua sponte, an expansion of the Flora rule from Title 
26 to Title 31 cases. Bedrosian v. United States, 912 F.3d 144 (3d Cir. 2018); see Keith Fogg, 
Like the First Amphibian Crawling Out of the Swamp onto Land, the Flora Rule Emerges from 
Title 26 to Possibly Infest Title 31, PROCEDURALLY TAXING (Jan. 7, 2017), https://procedurally 
taxing.com/like-the-first-amphibian-crawling-out-of-the-swamp-onto-land-the-flora-rule-emerge 
s-from-title-26-to-possibly-infest-title-31/ [https://perma.cc/SRQ7-3S9E]. 
 7 This Article focuses on flip-flops in the government’s position regarding full payment that 
occurred several decades ago; however, they continue to occur. In Burn v. United States, Case No. 
3:18-cv-772 (N.D. Ind.), the government asserted and then retreated from an argument that it 
could assess a small-employment-tax liability on an amended return and bar a taxpayer from dis-
trict court without payment of the small-employment tax included in an amended return when 
the overall amended return sought a refund. See Alexander Ingoglia, Cracks in the Flora Rule? 
Definition of a “Tax” and the New World of Refundable Credits, PROCEDURALLY TAXING 
(Nov. 13, 2019), https://procedurallytaxing.com/cracks-in-the-flora-rule-definition-of-a-tax-and-
the-new-world-of-refundable-credits/ [https://perma.cc/X3FB-QSV7] (discussing Burns).  
 8 888 F.3d 578 (2d Cir. 2018). The Federal Tax Clinic at the Legal Services Center of Harvard 
Law School filed an amicus brief in support of Mr. Larson’s argument with respect to the interpre-
tation of the Flora rule as it applies to this situation. 
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a penalty equal to the greater of one percent of the “aggregate amount in-
vested” in the shelter or $500 if the person(s) responsible to do so failed to 
timely register the shelter with the Service.9 Over the past few decades, Con-
gress has created approximately 50 assessable penalties similar to section 
6707, which allow the Service to make an assessment once it determines the 
taxpayer meets the criteria for application of the penalty.10 These assessable 
penalties do not offer the taxpayer the opportunity for a pre-assessment judi-
cial review before the Tax Court.11 Nevertheless, Mr. Larson sought judicial 
review of the liability assessed against him. 

Unfortunately for Mr. Larson, the district court ultimately concluded that 
the Flora rule applied and that, to obtain judicial review of this liability, he 
had to fully pay the amount of the assessment before he could sue for a re-
fund.12 Needless to say, few individuals, including Mr. Larson, can afford a 

 9 I.R.C. § 6707(a)(2) (2003). Section 6707 was subsequently amended as part of the American 
Jobs Creation Act of 2004, Pub. L. No. 108-357, § 816(a), 118 Stat. 1418, 1583, effective for 
returns due after October 22, 2004. 
 10 In the federal tax procedure context, the term “assessment” is a term of art referring to the 
act of the Service in recording a liability on its books as a debt of the taxpayer. The term “assessable 
penalty” refers to a penalty that is frequently independent of any underlying tax liability and relates 
to inappropriate behavior by a person in connection with the administration of the tax system and 
not necessarily the determination of a specific tax. (Although the assessable penalty may be inde-
pendent of any underlying tax liability, this Article will refer to the person involved as a “taxpayer.”) 
The law permits the assessment of these penalties prior to any opportunity for judicial review. 
Once the Service imposes an assessment, the taxpayer’s account goes into collection. Almost im-
mediately after assessment, the Service sends a notice and demand letter as required by section 
6303. If the taxpayer does not immediately pay the assessment, the Service begins to use its collec-
tion tools such as levy, offset, and the filing of a notice of federal tax lien. Thus, the taxpayer feels 
the full force of the powerful collection tools at the disposal of the Service at a point when the 
taxpayer has only had the opportunity to discuss the correctness of the liability with someone at 
the Service but not with a judicial officer. For a more detailed discussion of assessable penalties, see 
infra Part V; for a list of the assessable penalties, see infra Appendix. 
 11 The United States Tax Court was established in 1924 as a forum for pre-assessment review. 
See HAROLD DUBROFF & BRANT J. HELLWIG, THE UNITED STATES TAX COURT: AN HISTORICAL 

ANALYSIS 271–75 ( 2d ed. 2014). While Congress has given the Tax Court many additional bases 
for jurisdiction in the nine decades since its inception, the pre-assessment review of proposed tax 
deficiencies remains its core function. 
 12 Larson, 888 F.3d at 582–84. The court also found that the Anti-Injunction Act (“AIA”) 
within section 7421(a) and the Declaratory Judgment Act (“DJA”) within 28 U.S.C. section 
2201(a) prevented the taxpayer from bringing the case prior to full payment. Larson, 888 F.3d at 
587. The court further held that his claim for a refund after paying only a portion of the penalty 
was barred by sovereign immunity. Id. at 587 n.11. As discussed further below (see infra Part 
III.A), not all assessable penalties require full payment before the taxpayer can sue for a refund. For 
assessable penalties allowing the taxpayer to pay a divisible portion of the refund and then sue, the 
practical bar to litigation present in cases like Larson does not exist. 
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payment of $160 million to obtain judicial review.13 So, while Mr. Larson 
had (and still has) the theoretical ability to obtain judicial review of the pen-
alty assessment made against him, he had no realistic opportunity for judicial 
review.14 

 13 In this case, the Service assessed the section 6707 penalty against several individuals and en-
tities, including Mr. Larson. Larson, 888 F.3d at 581. Because the Service sought (and still seeks) 
to collect the total amount of the section 6707 penalty only once, Mr. Larson received credit for 
the payments made by the other individuals that the Service assessed for the failure to register. 
According to the Service, those credits reduced the amount he owes to only $60 million, albeit 
another amount he could not (and presumably still cannot) pay. 
 14 A taxpayer in this situation may obtain judicial review by filing a bankruptcy petition. Section 
505(a) of the bankruptcy code permits a taxpayer to obtain judicial review by the bankruptcy judge 
of a proposed or assessed tax liability. Most bankruptcy courts place limits on their authority to 
decide tax issues based on the impact of the decision on the outcome of the distribution of assets 
in the bankruptcy case, i.e., a tax contest in a no-asset chapter 7 case has no meaning to the outcome 
of the bankruptcy case, and most bankruptcy judges have rejected requests for judicial review if it 
does not relate to the purposes for which bankruptcy judges were given authority to review tax 
matters. See Keith Fogg, Bankruptcy Court Jurisdiction Over a Tax Claim, PROCEDURALLY TAX-

ING (Aug. 16, 2016), https://procedurallytaxing.com/bankruptcy-court-jurisdiction-over-a-tax-
claim/ [https://perma.cc/7YKH-KTVU]. 

Even though taxpayers may have their tax matters decided by a bankruptcy court, causing 
taxpayers to file a bankruptcy petition to obtain judicial review of the tax liability is not an appro-
priate judicial remedy. This Article will not further discuss the bankruptcy court as a tax forum 
because it views the bankruptcy court as an appropriate forum only for taxpayers who otherwise 
need to use bankruptcy for debt relief and not as a source of judicial review of assessable tax penal-
ties. Without going into other limitations on a taxpayer’s ability to file for bankruptcy and, thus, 
to obtain judicial review of a tax assessment, it is worth noting that restrictions on bankruptcy relief 
in addition to the limitation on obtaining a section 505(a) determination described above could 
prevent a taxpayer from using bankruptcy as a forum for judicial review of a tax assessment. Senator 
James Reed of Missouri stated in the course of the Senate debate on the Revenue Act of 1926: “I 
have known of several instances of absolute bankruptcy being forced on individuals and concerns 
who never had a day in court and never had a chance to have a day in court to appeal from tax 
assessments that were unjust from every angle and from every consideration.” 67 CONG. REC. 3529 
(1926). His remarks could be repeated today. 

A taxpayer may also have the opportunity to contest the merits of an assessment if the Service 
seeks to foreclose its lien on the taxpayer’s property. See MICHAEL SALTZMAN & LESLIE BOOK, IRS 

PRACTICE AND PROCEDURE ¶ 14A.09[2] (2002); see also United States v. O’Connor, 291 F.2d 
520 (2d Cir. 1961). As with the opportunity to litigate the merits in bankruptcy court, this is not 
the type of opportunity that provides meaningful relief at an appropriate point in the process. By 
the time the Service seeks to foreclose its lien, the Service will have expended significant resources, 
and the taxpayer may well have suffered severe consequences with respect to a liability the taxpayer 
never had the opportunity to contest. Such an opportunity, when the taxpayer’s back is up against 
the wall and the Service seeks to remove certain property, should not be considered a realistic op-
portunity to contest the underlying legal issues regarding an assessment. In a suit brought after 
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Although not the subject of this Article, the underlying legal issues pre-
sented in Larson are significant and would benefit from judicial interpreta-
tion. For example, Mr. Larson challenged the Service’s interpretation of the 
statutory term “aggregate amount invested” under section 6707.15 The Ser-
vice includes in this amount loans and loan premiums never actually paid by 
participants in the tax shelter transaction. Mr. Larson’s interpretation of the 
statute would have reduced his liability from the assessed amount of $160 
million to $7 million. In addition, this issue is not one on which he could 
realistically expect to receive administrative relief. Yet, the practical effect of 
the district court’s interpretation of the procedural rules governing review of 
tax controversies prevented Mr. Larson, and would prevent others in similar 
situations, from obtaining such review. 

The Second Circuit affirmed the decision of the district court dismissing 
Larson’s suit for lack of jurisdiction.16 Before the Second Circuit, Mr. Larson 
argued that the Flora rule applies only in deficiency cases and does not apply 
to assessable penalties.17 The court rejected this argument stating that: 

partial payment of a tax assessment similar to that in Flora, one federal district court stated that 
“justice demands that the sale of the assets of the estate should be postponed until liability for the 
tax assessed is established.” Bushmiaer v. United States, 146 F. Supp. 329, 337 (W.D. Ark. 1956), 
rev’d, 230 F.2d 146 (8th Cir. 1956). 
 15 Other arguments made include the manner in which the Service applies the payments of co-
promoters (see supra note 13) and whether Mr. Larson had reasonable cause not to register the tax 
shelter because he relied on the legal opinion of his tax counsel. These arguments, like the statutory 
interpretation argument, are non-frivolous and the type of arguments that frequently receive judi-
cial review when a taxpayer and the Service disagree. The issue of application of payments requires 
Mr. Larson or a third party such as the court to review the Service’s records and make a determi-
nation of the proper application. At present, Mr. Larson must simply take the word of the Service 
that it has properly applied the payments. While the Service properly applies payments most of the 
time, it does not have a 100% track record. See, e.g., Fagan v. Commissioner, T.C. Summ. Op. 
2017-61; Keith Fogg, Accounts Management Not Well Managed, PROCEDURALLY TAXING (Aug. 
16, 2017), https://procedurallytaxing.com/accounts-management-not-well-managed/ [https:// 
perma.cc/BS2A-JJK4]. In addition, reasonable cause is one of the most frequently contested issues 
in litigation with the Service because it deals with both factual and legal aspects that require judg-
ment, and taxpayers frequently prefer the judgment of an independent judicial officer. Of course, 
someone facing a $160 million assessment would prefer an independent determination regarding 
the reasonableness of the decision to rely on the legal opinion of a tax lawyer that the filing of the 
form was unnecessary. In numerous instances, courts have overturned the judgment of the Service 
regarding reasonable cause. For a discussion of a small sample of the cases in which courts have 
done so, see Steve Olson, One Hake of a Taxpayer Friendly Reasonable Cause Holding, PROCE-

DURALLY TAXING (Mar. 17, 2017), https://procedurallytaxing.com/one-hake-of-a-taxpayer-
friendly-reasonable-cause-holding/ [https://perma.cc/XTL5-3ZNL]. 
 16 Larson, 888 F.3d at 578. 
 17 Id. at 584. Larson also argued that (1) the application of the Flora rule in this instance violated 
Due Process (id. at 583–85); (2) the Administrative Procedure Act required judicial review (id. at 
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The basis of the Flora decisions is that when Congress enacted § 1346(a)(1) 
it understood the statute to require full-payment to maintain “the harmony 
of our carefully structured twentieth century system of tax litigation,” not 
that the full-payment rule only applies when Tax Court review is available.18 

The court concluded that section 1346(a) “has long been interpreted to 
require the full payment of the contested tax as a jurisdictional prerequisite 
to a tax refund action.”19 Moreover, it stated that “Tax Court availability was 
not essential to the Supreme Court’s conclusion in either opinion” in Flora.20 
In addition, it concluded that the plain language of section 6707 did not 
provide for suit after only partial payment of the assessment because of the 
divisibility of some assessable penalties but not that under section 6707.21 It 
stated that Congress would not have made some penalties divisible if it in-
tended that all penalties should be treated as though they had a divisible fea-
ture. Finally, the Second Circuit held that no hardship exception to the Flora 
rule exists and that creating one would endanger the public purse.22 

587–89); and (3) the penalty assessed constituted an excessive fine under the Eighth Amendment 
(id. at 589). This Article primarily addresses the appropriate interpretation of the Flora rule. It 
does, however, include a brief discussion of the due process argument. See infra Part IV. Other 
commentators have written about the decisions in Larson and discussed issues not discussed in 
detail here. See, e.g., Lawrence Hill & Richard Nessler, IRS Penalty Assessments Without Due 
Process?, 159 TAX NOTES (TA) 1763 (June 18, 2018); Carlton Smith, Larson Part 1 Post: Full 
Payment Rule of Refund Suits Held to Apply to Assessable Penalties, PROCEDURALLY TAXING 
(May 6, 2018), https://procedurallytaxing.com/larson-part-i-post-full-payment-rule-of-refund-
suits-held-to-apply-to-assessable-penalties/ [https://perma.cc/YJ4R-HGFB]; Leslie Book, Larson 
Part 2: Absence of Prepayment Judicial Review Is Not a Constitutional Defect, PROCEDURALLY 

TAXING (May 10, 2018), https://procedurallytaxing.com/larson-part-2-absence-of-prepayment-
judicial-review-does-is-not-a-constitutional-defect/ [https://perma.cc/7ACV-E8L7]. On the due 
process issue, see Interior Glass Sys., Inc. v. United States, 927 F.3d 1081 (9th Cir. 2019); Keith 
Fogg, Assessable Penalties Do Not Violate Due Process, PROCEDURALLY TAXING (Aug. 26, 2019), 
https://procedurallytaxing.com/assessable-penalties-do-not-violate-due-process/ [https://perma. 
cc/JE27-JSMP]. 
 18 Larson, 888 F.3d at 582. This aspect of the opinion choose to ignore the position of the 
Solicitor General regarding the meaning of Flora. For a discussion on the argument of the Solicitor 
General, see infra Part III.B. 
 19 Id. at 581. 
 20 Id. at 582. 
 21 Id. at 581. 
 22 Id. at 582 (citing Curry v. United States, 774 F.2d 852, 854 (7th Cir. 1985) (stating that the 
taxpayer’s hardship “is a matter for legislative, not judicial[,] remedy”)). The public purse argument 
served as a lynchpin argument for the government in the Flora cases but with no empirical support. 
Randolph Thrower, arguing for Mr. Flora, forcefully refuted this argument in both appearances 
before the Supreme Court and used this argument to show the distinction between a Tax Court 
deficiency proceeding and a district court refund proceeding. He argued that the very reason for 
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The situation with assessable penalties not only prevents unsympathetic 
individuals and entities who promote tax shelters from obtaining judicial re-
view; it can also serve to bar low-income taxpayers from the opportunity for 
such review. Another assessable penalty is the penalty imposed under section 
6702 for taking a frivolous position.23 The Service occasionally assesses this 
penalty against low-income taxpayers.24 Although the penalty may be as low 

creating the Tax Court resulted from a Congressional desire to allow taxpayers to contest a pro-
posed liability without the threat of collection. No such protection from collection cloaks the tax-
payer who fails to go to Tax Court and then brings an action in district court for refund without 
full payment. The taxpayer in the refund suit remains fully exposed to the collection devices of the 
Service. Note that an exception to the rule that taxpayers remain exposed to collection was created 
in 1988 with respect to divisible taxes. See Olson (Part II), supra note 5. 

In addition to Mr. Thrower’s legal arguments refuting the notion that refund suits brought 
prior to full payment would threaten the public purse, evidence suggests that allowing taxpayers to 
sue without full payment would present little or no threat. Many of the cases relied upon in Flora 
predated the modern tax system with its broad reach to citizens across the United States. In the 
narrow tax base of the pre-modern era, the need for the Anti-Injunction Act to protect the public 
purse was much greater and the concern about litigation depriving the government of necessary 
operational funds posed a more realistic threat. These concerns do not realistically exist in today’s 
tax system. See also From Tax Collector to Fiscal Automaton: Demographic History of Federal 
Income Tax Administration, in 2 NATIONAL TAXPAYER ADVOCATE, ANNUAL REPORT TO CON-

GRESS 1, 45 (2011), https://taxpayeradvocate.irs.gov/userfiles/file/IRS%20TAS%20ARC%2020 
11_VOL%202.pdf (describing the change in the arc of taxpayers in the system and the way the 
government collects). Additionally, as discussed further below, the assessable penalty did not exist 
in the substantial manner it does today, and it would not have been possible for someone to have 
the amount of tax debt Mr. Larson faces without the prospect of challenging the debt in court. See 
infra Part V. 
 23 Section 6702 provides: 

(a) CIVIL PENALTY FOR FRIVOLOUS TAX RETURNS.—A person shall pay a penalty of 
$5,000 if— 

(1) such person files what purports to be a return of a tax imposed by this title but 
which—  

(A) does not contain information on which the substantial correctness of the self-
assessment may be judged, or 
(B) contains information that on its face indicates that the self-assessment is sub-
stantially incorrect, and 

(2) the conduct referred to in paragraph (1)— 
 (A) is based on a position which the Secretary has identified as frivolous under 
subsection (c), or 
(B) reflects a desire to delay or impede the administration of Federal tax laws. 

24In the experience of the author, the frivolous return penalty found in section 6702 is 
the assessable penalty most likely to impact a low-income taxpayer. See, e.g., Nina Olson, 
Appeals is Turning Away Even Good Faith Taxpayers Who Seek Administrative Review of 
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as $5,000, even that amount can prevent someone with no assets and no dis-
posable income from obtaining judicial review.25 As in Mr. Larson’s case, 
these individuals may have defenses to the imposition of the penalty that they 
would prefer to assert before a judicial rather than an administrative officer. 
Under the current procedural rules, they cannot contest the liability in court 
unless they fully pay the $5,000 penalty. For taxpayers with no financial re-
sources, $5,000 may as well be $160 million.26 In addition, if they fail to 

Rejected 6702 Penalty Abatement Requests, NTA BLOG (Nov. 1, 2017), https://taxpayerad-
vocate.irs.gov/news/nta-blog-appeals-should-accept-good-faith-requests-to-review-section-67 
02-penalty-abatement-cases?category=Tax [https://perma.cc/KD2S-QZGR] [hereinafter Ol-
son, Good Faith Taxpayers]; see also Olson (Part II), supra note 5. Low-income taxpayers 
often live in communities where unscrupulous return preparers operate and take advantage of 
these taxpayers and their lack of education and knowledge about the tax system and financial 
matters in general. Low-income taxpayers who place their trust in these individuals and the 
sometimes frivolous positions that they may espouse can find themselves assessed with a sec-
tion 6702 penalty for following the advice of such a preparer. The penalty is a flat amount for 
each return, is assessable without the opportunity for judicial review, and is not divisible if the 
taxpayer wants to file a claim and challenge the penalty beyond the administrative stage.  

It is interesting to note that in the frivolous return situation described in the example 
above the Service has refused to even provide an administrative review of the imposition of 
the penalty while simultaneously requiring full payment to litigate. See Olson, Good-Faith 
Taxpayers, supra note 24. 

25See, e.g., Carlton M. Smith, Let the Poor Sue For Refund Without Full Payment, 125 
TAX NOTES (TA) 131 (Oct. 5, 2009). Smith presents another model for changing the Flora 
rule and focuses on fixing the rule to protect low-income individuals. In addition to creating 
a model to allow low-income taxpayers to avoid the problems raised by Flora, it points out 
that all the exceptions from Flora have been made for the wealthy or business people, tax 
return preparers (section 6694), promoters, accountants, and lawyers (sections 6700 and 
6701), responsible people of employers (section 6672), and estate taxes paid under section 
6166 installment agreements (section 7422(j)). When it comes to individuals who may be 
poor, tough luck. For example, when the section 6702 penalty was only $500, until 1989, 
one could bring suit on it by only paying 15% ($75); in 1989, Congress amended section 
6703(c) as part of the Omnibus Budget Reconciliation Act of 1989, Pub. L. No. 101-239, 
§ 7736(a), 103 Stat. 2106, 2404, to remove section 6702 penalties from the 15% payment 
possibility; moreover, the 15% payment amount for section 6702 penalties was not restored 
when the penalty was increased to $5,000. Section 7422(j), enacted as part of the Internal 
Revenue Service Restructuring and Reform Act of 1998, Pub. L. No. 105-206, § 3104, 112 
Stat. 685, 731–32, served as the model for Mr. Smith’s proposal. 

26The issue described here with respect to the frivolous return penalty could also come 
up for low-income taxpayers receiving a math error notice regarding their income tax return. 
The math error provisions allow summary assessment without the issuance of a notice of de-
ficiency. I.R.C. § 6213(b), (g). The math error notices do not clearly alert taxpayers to the 
impact of not responding to the notice. Although taxpayers who timely respond to math error 
notices can obtain a deficiency notice from the Service and then file a petition with the Tax 
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contest the penalty, they may lose refundable credits intended to provide a 
social safety net because the Service will offset any future credits on their ac-
count to satisfy the liability.27 

As previously noted, the Flora rule established the requirement that tax-
payers must fully pay an assessed tax liability before suing for a refund to 
obtain judicial review of the Service’s assessment decision. Part II of this Ar-
ticle discusses the law leading up to the Flora decisions and the decisions 
themselves. Almost six decades after the Flora decisions, it has become easy 
to think of them as a simple rule regarding full payment to obtain jurisdiction 
in a tax refund suit, but the cases involved a number of policy decisions at the 
time and may well be decided differently in the current landscape of federal 
tax liabilities. 

Although the Flora rule has weathered its six-decade existence with little 
change, there have been some cases that have defined and refined the princi-
ples set out in Flora. Part III discusses these cases and the law controlling 

Court, low-income taxpayers have difficulty understanding math error notices and timely 
navigating these procedures. See, e.g., Math Error Notices: The IRS Does Not Clearly Explain 
Math Error Adjustments, Making It Difficult for Taxpayers to Understand and Exercise Their 
Rights, in 1 NATIONAL TAXPAYER ADVOCATE, ANNUAL REPORT TO CONGRESS 163 (2014), 
https://taxpayeradvocate.irs.gov/Media/Default/Documents/2014-Annual-Report/Volume-
One.pdf. 

27For low-income taxpayers who do not have disposable income available to pay the Ser-
vice, setoff frequently provides the method by which the Service can collect the outstanding 
assessment. A low-income taxpayer who would otherwise receive the earned income tax credit 
to assist in making ends meet will have the credit taken to satisfy the outstanding tax debt. 
From the perspective of contesting the merits of the liability, this creates another problem for 
the low-income taxpayer. Frequently, the amount of money available through offset will not 
fully pay the outstanding liability. It may take several years of offset to satisfy the liability or 
the offset may never satisfy the liability even though it satisfies a substantial portion. In this 
circumstance the taxpayer, if the offsets ultimately satisfy the liability, can only seek a refund 
of the payments made within two years of full payment. So, low-income taxpayers who obtain 
judicial review and succeed in their cases will only receive a partial return of the money paid 
on a debt they did not owe. Of course, if offset never results in full payment, the taxpayer will 
never recover anything. Although discussed in the context of a low-income taxpayer, the same 
provisions apply to everyone. Mr. Larson has paid over $1 million toward his tax assessment. 
He, and the others who have paid down $100 million on the $160 million assessment, may 
never obtain the opportunity to litigate the appropriateness of the assessment. See Legislative 
Recommendations: Fix the Flora Rule: Give Taxpayers Who Cannot Pay the Same Access to 
Judicial Review as Those Who Can, in 1 NATIONAL TAXPAYER ADVOCATE, ANNUAL REPORT 

TO CONGRESS 364, 365–66 (2018), https://taxpayeradvocate.irs.gov/Media/Default/Docu-
ments/2018-ARC/ARC18_Volume1_LR_03_FIXFLORA.pdf [https://perma.cc/98TE-
FQBC] [hereinafter Fix the Flora Rule ]  (giving four examples of other situations in which 
the Flora rule can impact taxpayers seeking judicial review). As these examples make clear, the 
impact of the Flora rule provides real barriers to many taxpayers, particularly the poor. 
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jurisdiction for tax litigation post-Flora. Specifically, Part III addresses the 
application of the Flora rule with respect to divisibility, termination, and pen-
alties and interest. Part IV then considers the due process issues present as a 
result of denying taxpayers the opportunity for judicial review. Part V briefly 
addresses the rise of assessable penalties, their general features, and some of 
the scholarship regarding these penalties. Importantly, these penalties are 
largely a post-Flora invention of Congress, and they represent the primary 
form of tax liability for which the Flora rule, in many instances, prevents a 
meaningful pathway to judicial review. 

The CDP procedures, enacted by Congress as part of the Internal Revenue 
Service Restructuring and Reform Act of 1998,28 offer a pathway to address 
the practical absence of judicial review caused by the application of the Flora 
rule to assessable penalties. Part VI discusses the current state of merits litiga-
tion in CDP cases and shows how the current regulations and recent cases 
operate to prevent the CDP provisions from providing a means to litigate on 
the merits of the underlying tax liability and, thus, address the problems cre-
ated by the Flora rule. Part VII discusses the role of the Taxpayer Bill of 
Rights in the formation of a rule allowing taxpayers the opportunity for judi-
cial review regardless of the type of tax or penalty they seek to contest. Part 
VIII then proposes a solution that adopts the CDP provisions as a model to 
provide all taxpayers with an opportunity to obtain judicial review to contest 
the merits of a tax liability without the payment of the underlying assessment. 
The conclusion in Section IX provides a reminder of the importance of 
providing access to judicial review. 

III.  The Creation of the Flora Rule 
Although this Article will cover the applicable tax procedure rules in 

greater detail below, a basic description of the current statutory scheme to 
obtain judicial review of asserted tax liabilities and assessments will assist the 
reader in working through the subsequent sections of this Article and in un-
derstanding the dilemma facing Mr. Larson and low-income taxpayers. 

Income taxes, certain other taxes such as estate taxes, and numerous pen-
alties, cannot be assessed by the Service without the taxpayer first either con-
senting to the tax or having the opportunity for judicial review to contest the 
assessment. The process of giving the taxpayer the opportunity to contest a 
proposed tax liability in court prior to assessment is known as the deficiency 
process. In this process, the Service must first send the taxpayer a notice of 
the proposed additional liability, known as a notice of deficiency. At this 
point, the taxpayer may elect to agree with the proposal and consent to the 
assessment, do nothing and by default consent to the assessment, or file a 

28Pub. L. No. 105-206, § 3401, 112 Stat. 685, 746. 
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petition for review before the Tax Court.29 If a taxpayer fails to file a petition 
before the Tax Court or if a tax liability or assessment does not fall under the 
deficiency procedure, the taxpayer must generally pay the tax in full, file a 
claim with the Service, wait either for six months or until the Service disallows 
the claim, and then file a petition in federal district court or the Court of 
Federal Claims.30 Certain taxes and penalties not covered by the deficiency 
rules permit the taxpayer to pay only a divisible portion of the liability rather 
than the full amount of the assessed liability and then file a petition in federal 
district court or the Court of Federal Claims.31 Many assessable penalties do 
not have a divisibility feature. For those penalties, such as the penalties im-
posed by section 6702 or section 6707, the taxpayer must fully pay the pen-
alty to obtain judicial review. 

One may have thought that the question decided by the Supreme Court 
in Flora would have been addressed much earlier in the formation of the tax 
system. Congress had passed the “modern” tax code in 1954, four years before 
the Supreme Court decided Flora I in 1958. At that time, the predecessor of 
the United States Tax Court was approaching its 35th birthday.32 Many de-
cisions that still direct the structure of tax litigation had by then been well 
settled and, yet, a significant question mark remained regarding the jurisdic-
tional predicate to nondeficiency tax litigation in the federal district courts. 
The Supreme Court required two opinions, Flora I in 1958 and Flora II in 
1960, to resolve the matter. 

Before reviewing the Supreme Court’s analysis in its two Flora opinions, 
the stage should be set with a discussion of the prior relevant decisions. The 
decision in Cheatham v. United States, noted by both the district and appel-
late courts in Flora, is the earliest Supreme Court case requiring full payment 

29See generally DUBROFF & HELLWIG, supra note 11, at 275–98; see also SALTZMAN & 

BOOK, supra note 14, at ¶ 10.03. The Laing case may be the Supreme Court’s most in depth 
exploration of which liabilities qualify for the deficiency process. See infra Part III.B. 

30See generally SALTZMAN & BOOK, supra note 14, at ¶ 11. 
31Section 6672, the so-called trust fund recovery penalty or 100% penalty, is the most 

often used example of this procedure for divisible taxes. For a discussion of the procedure for 
paying a divisible portion of this tax and seeking judicial review, see SALTZMAN & BOOK, 
supra note 14, at ¶ 17.09[3]; see also infra Part III.A. Other divisible taxes and penalties 
operate in a manner similar to section 6672 for purposes of obtaining judicial review with 
only slight variations in the process. Note that not all tax provisions that offer the opportunity 
to bring a refund suit after paying only a portion of the tax are created equal. Some divisible 
tax provisions have a very limited time frame in which to bring the suit. See Keith Fogg, 
Another Return Preparer Fails to Take Advantage of Special Time for Filing Refund Suit 
Under 6694, PROCEDURALLY TAXING (Apr. 7, 2019), https://procedurallytaxing.com/an-
other-return-preparer-fails-to-take-advantage-of-special-time-for-filing-refund-suit-under-66 
94/ [https:// perma.cc/V8RK-9KKW]. 

32See DUBROFF & HELLWIG, supra note 11, at 175.  
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of any tax liability prior to bringing suit for a refund.33 Cheatham involved 
the collection of income taxes imposed during the Civil War.34 The Supreme 
Court in Cheatham spoke in terms of full payment of the outstanding assess-
ment by the taxpayer in order for the district court to have jurisdiction over 
a refund suit. It stated “[w]hile a free course of remonstrance and appeal is 
allowed within the departments before the money is finally exacted, the gen-
eral government has wisely made the payment of the tax claimed, whether of 
customs or internal revenue, a condition precedent to a resort to the courts 
by the party against whom the tax is assessed.”35 Despite this statement, the 
Court found that the taxpayer did not bring his cause of action in time. Thus, 
the primary issue in the case was one of the timeliness of the taxpayer’s pursuit 
of his judicial remedy and not whether he fully paid the asserted liability. 
Because the outcome of the decision in Cheatham turned on timeliness, the 
language concerning full payment was dictum. 

Importantly, Mr. Flora was not the first person to pay a portion of his tax 
liability, file a claim for refund, and sue in district court for a determination 
that he did not owe the tax following Cheatham.36 In Bushmiaer v. United 
States, the executors of an estate brought suit to recover $5,000 paid in partial 
satisfaction of assessments of $94,485.63 for 1942 and $43,503.65 for 
1943.37 The Service moved to dismiss the complaint for failure to state a 
claim because of the plaintiff’s failure to fully pay the taxes. The district court 
granted the motion to dismiss. The Eighth Circuit closely analyzed section 
1346(a) and determined that it said nothing about full payment of the tax. 
According to the court, the statute speaks of filing a claim for a refund before 
bringing suit but does not explicitly require full payment before seeking the 

3392 U.S. 85 (1875). Although the decision in Cheatham preceded the enactment of 
section 1346, the Supreme Court in Flora described the relevant statutory language as identi-
cal. Flora, 357 U.S. at 72. 

34Cheatham, 92 U.S. at 90. 
35Id. at 89.  
36Indeed, this issue was of great importance in the Flora case and will be discussed further 

below. See infra notes 67–69 and 99–100 and accompanying text. The Supreme Court erred 
in Flora I in describing the number of cases in which taxpayers made only partial payment 
and moved forward in litigation. That mistake appears to have served as the primary motiva-
tion for granting a rehearing in the case. While Bushmiaer created the conflict causing the 
Supreme Court to grant certiorari in Flora, it was not the only case decided prior to Flora in 
which a taxpayer had made partial payment before heading into court. A detailed list of the 
cases can be found in the appendix to the request for reconsideration filed by Mr. Flora. See 
infra note 73. 

37230 F.2d 146 (8th Cir. 1956). One of the leading tax treatises at the time of the Bush-
miaer opinion stated that “it is now settled that the taxpayer need not make full payment of 
the entire tax shown on the return in order to maintain a suit for refund.” Id. at 150 (quoting 
10 Mertens, Law of Federal Income Taxation, § 58.47). 
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refund or initiating suit. The court found that the taxpayer’s claim for a re-
fund claimed only the return of the money already paid. While the Service 
relied on the Cheatham case to support its position, the Eighth Circuit 
pointed out that the taxpayer in that case fully paid his taxes and that any 
discussion of the requirement for full payment was simply dictum. 

The Eighth Circuit then noted the prior decision of the Second Circuit in 
Coates v. United States, which had also held that full payment of a tax liabil-
ity was not necessary.38 In its opinion, the Second Circuit had stated: “The 
defendant urges that the district court did not have jurisdiction of the suit 
because the plaintiff, it is said, had not paid the entire tax for 1932 when he 
brought suit. The point did not impress the district judge and does not im-
press us. . . . The proposition has neither reason nor authority in its favor. 
We reject the jurisdictional point and pass on to the merits.”39 In addition to 
the decisions in Coates and Bushmiaer, the Third Circuit had also held that 
suit after partial payment satisfied the jurisdictional requirement of the stat-
ute in Sirian Lamp Company v. Manning.40 In Sirian Lamp, the court reject 
many of the same arguments present in Flora and held that partial payment 
of the assessed tax did not prevent the Service from collecting the balance 
during the pendency of the suit.41 

Nevertheless, the dissent in Bushmiaer foreshadowed the Supreme Court’s 
opinion in Flora, pointing out that the Board of Tax Appeals (BTA) had been 
created in 1924 “in order to temper the harshness of that situation [the re-
quirement of full payment of the tax in order to bring a tax refund suit in 
district court] and to provide such taxpayer an expeditious means of contest-
ing taxes found against him in advance of paying principal or interest.”42 Ad-
ditionally, the dissent pointed to the Anti-Injunction Act and the dissonance 
between allowing a refund suit for full payment and the statute prohibiting 
injunctions against collection.43 

Against this brief background of the rules of tax procedure and relevant 
case law, we can now analyze the decisions in Flora and its subsequent his-
tory.44 As previously noted, the Flora decisions interpret 28 U.S.C. section 

38111 F.2d 609 (2d Cir. 1932). The Eighth Circuit also noted the decision of the district 
court in Hanchett v. Shaughnessy, 126 F. Supp. 769 (N.D.N.Y. 1954), concluding that full 
payment was not a requirement. 

39Coates, 111 F.2d at 610.  
40123 F.2d 776 (3d Cir. 1941).  
41Id. at 779. 
42Bushmiaer, 230 F.2d at 152 (Woodrough, C.J., dissenting). 
43Id. at 154–55. It is worth noting that Randolph Thrower, who argued the case in the 

Supreme Court for Mr. Flora, filed an amicus brief in Bushmiaer in support of the taxpayer 
prior to Thrower’s involvement in the Flora case. See id. at 146. 

44Decided six decades ago, the Flora case has engendered myriad articles both descriptive 
and suggestive of improved procedures. For a general review of the literature on Flora, see 
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1346(a). Section 1346(a) confers jurisdiction on federal district courts to hear 
suits against the government to obtain a tax refund. That section specifically 
provides that: 

[t]he district courts shall have original jurisdiction over: 
(1) Any civil action against the United States for the recovery of any internal-
revenue tax alleged to have been erroneously or illegally assess or collected, 
or any penalty claimed to have been collected without authority or any sum 
alleged to have been excessive or in any manner wrongfully collected under 
the internal-revenue laws . . . . 

The Flora decisions sought to interpret section 1346 in the context of a pay-
ment by the taxpayer of an amount less than the full amount of the tax as-
sessed. 

With respect to the facts in Flora, Mr. Flora claimed that he lost money 
on the sale of commodities and commodities futures on his tax return for 
1950.45 He claimed that the losses were ordinary losses. The Service audited 

Erika L. Robinson, Note, Refund Suits in Claims Court: Jurisdiction and the Flora Full-
Payment Rule After Shore v. United States, 46 TAX LAW. 827 (1993) (focusing on the appli-
cation of the Flora rule to a specific Claims Court decision but making policy arguments that 
have broader applicability); Theodore D. Peyser, Is Full Payment Always Required before 
Filing a Refund Suit?, 74 J. TAX’N 162 (1991) (providing a good historical discussion of the 
cases leading up to Flora as well as a discussion of the subsequent circuit court interpretations 
of Flora) ; William T. Plumb, Jr., Federal Liens and Priorities—Agenda for the Next Decade 
III, 77 YALE L. J. 1104 (1968); M. Carr Ferguson, Jurisdictional Problems in Federal Tax 
Controversies, 48 IOWA L. REV. 312 (1963) (discussing the impact of Flora that is not sym-
pathetic to some of the hardships that it can create); Michael Kaminsky, Mandatory Injunc-
tion: A Promising Escape from Flora v. United States, 39 TAXES 699 (1961) (providing an 
in-depth review of Flora almost immediately after the decision in Flora II and arguing for 
mandamus as a means to avoid the restrictions created by Flora) ; William H. Bowen, Refund 
Suits after Partial Payment Revisited, 46 A.B.A. J. 783 (1960) (brief article criticizing Flora) . 
In his article, Professor Plumb criticized the Flora rule and argued that Congress should pro-
vide relief pointing out, inter alia, that “the specter of suits for refund of token payments 
designed to test the validity of much larger assessments that remain unpaid—the specter that 
so alarmed the Government and the Supreme Court where income taxes were involved—is 
not only tolerated but encouraged in the case of these other liabilities.” Plumb, supra note 44, 
at 1141. He was the critical force behind the Federal Tax Lien Act of 1966 and most of the 
changes to the bankruptcy law in 1978 that impacted taxes.  

The articles cited above did not examine the briefs and oral arguments in Flora in the 
manner of this Article, and they do not address the arguments explaining the government’s 
view of Flora made by the Solicitor General 17 years later in Laing v. United States, 423 U.S. 
161 (1976). Until now, those arguments seem to have been forgotten. See infra Part III.B. 

45The facts recited here are taken from the brief filed by Mr. Flora with the Supreme 
Court on February 27, 1958. Brief for Petitioner at 3, Flora, 357 U.S. 63 (1958) (No. 492), 
1958 WL 92033 [hereinafter Brief for Petitioner]. The brief indicates that these facts come 
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his return and determined that the losses did not qualify for treatment as 
ordinary losses but were capital in nature. This adjustment increased Mr. 
Flora’s tax liability for 1950 by $28,908.60. The Service sent him a statutory 
notice of deficiency, and he failed to file a petition before the Tax Court. The 
Service assessed the tax determined in the notice and eventually sought to 
collect the liability. He paid a total of $5,058.54 on the liability prior to filing 
a claim for a refund. After the Service denied Mr. Flora’s claim, he brought 
suit in federal district court in Wyoming.46 

Before the district court, the taxpayer argued that he did not have the funds 
to pay the full deficiency and that his time to file suit was running out.47 The 
Service filed a motion to dismiss because the taxpayer did not fully pay the 
assessed amount, arguing that section 1346(a) required full payment to con-
fer jurisdiction of the court in a refund suit.48 The district court held that it 
lacked subject matter jurisdiction, citing the Supreme Court’s early decision 
in Cheatham v. United States and noting “the established policy of our tax 
system for the taxpayer to pay first and litigate afterwards.”49 Nevertheless, 
the court expressed concern regarding the issue of jurisdiction due in large 
part to the recent decision in Bushmiaer.50 Because the district court expected 
that the losing party would appeal, it preemptively decided the substantive 
issue concerning the disallowance of Mr. Flora’s loss and ruled in favor of the 
Service.51 On appeal, the Tenth Circuit remanded the case to the district 
court with instructions to dismiss the case for lack of subject matter jurisdic-
tion and to vacate its decision regarding the underlying issue.52 Based on the 
split in the circuits under Flora and Bushmiaer, the Supreme Court granted 
certiorari.53 

from the record. Id. (citing R. 1-4). These facts are not disputed. The record does not contain 
full financial information about Mr. Flora although there are references to the fact that he 
lacked the ability to pay more than the $5,058.54 that he paid prior to filing the claim or that 
he lacked more funds prior to the running of the time for filing a claim on this payment. In 
1950, average annual household income in the United States was $3,300. So, Mr. Flora’s 
inability to fully pay the assessed tax liability is not surprising given the large sum of money it 
represented. 

46Flora v. United States, 142 F. Supp. 602 (D. Wyo. 1956). 
47See Brief for Plaintiff at 29, Flora v. United States, 142 F. Supp. 602 (1956) (No. 

3916) (on file with author). 
48See Brief for Defendant at 33, Flora v. United States, 142 F. Supp. 602 (1956) (No. 

3916) (on file with author) 
49Flora, 142 F. Supp. at 603–04 (citing Cheatham). 
50Id. at 603. The court also noted the decision of the Third Circuit in Suhr v. United 

States, 18 F.2d 81 (3rd Cir. 1927), holding that full payment was required. 
51Id. at 605–07. 
52Flora v. United States, 246 F.2d 929 (10th Cir. 1957). 
53Flora v. United States, 355 U.S. 881 (1957) (granting cert.); Flora I, 357 U.S. at 64. 
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In his brief to the Supreme Court, Mr. Flora framed the issue as “[w]hether 
the United States District Court has jurisdiction of a tax refund suit when 
the taxpayer has not paid his entire income tax for the year involved as as-
sessed by the Commissioner of Internal Revenue.”54 The brief relied heavily 
on the plain language of section 1346(a), which contains no requirement for 
full payment and instead uses the term “any internal-revenue tax alleged to 
have been erroneously or illegally assess or collected . . . .”55 Because the de-
cision of the Tenth Circuit relied on the earlier Supreme Court decision in 
Cheatham and on the creation of the BTA, the brief explained why the 
Court’s prior decision and the tangentially related legislation should not con-
trol the outcome of the case.56 The 14-page brief succinctly put forward the 
basis for Mr. Flora’s case primarily founded on the language of the jurisdic-
tional statute. 

The government’s reply brief relied heavily on the creation of the Tax 
Court, which it described as creating a dual system of tax procedures with 
prepayment jurisdiction in Tax Court and refund jurisdiction, following full 
payment, in the district courts.57 The brief summed up this argument with 
the statement: “To permit a taxpayer to invoke the jurisdiction of the District 
Court simply by paying a part of the deficiency would not only invite a mul-
tiplicity of suits with respect to the same tax deficiency but for all practical 
purposes would obliterate the jurisdictional line drawn by Congress between 
the Tax Court and the District Court.”58 In a statement that would come 
back to haunt it, the government stated that “[t]he only decision in point 
which lends any support to the taxpayer’s argument, and upon which he 
chiefly relies, is Bushmiaer v. United States . . . .”59 

In his reply brief, Mr. Flora stated that “[t]he Government’s entire argu-
ment is grounded upon unsupportable assumptions that maintenance of the 

54Brief for Petitioner, supra note 45, at 2. At the time of the opening brief, Mr. A.G. 
McClintock of Cheyenne, Wyoming represented Mr. Flora. Id. at 14. As the case progressed, 
Randolph W. Thrower and William A. Sutherland of Sutherland, Asbill & Brennan joined 
Mr. McClintock as co-counsel. Reply Brief for Petitioner at 14, Flora, 357 U.S. 63 (1958) 
(No. 492), 1958 WL 92034 [hereinafter Reply Brief for Petitioner]; Brief for Petitioner on 
Rehearing at 29, Flora, 357 U.S. 63 (1958) (No. 492), 1959 WL 101656 [hereinafter Brief 
for Petitioner on Rehearing]. 

55Brief for Petitioner, supra note 45, 5–7 (emphasis added). 
56Id. at 7–8, 12–13. Throughout the remaining briefs in Flora I and II, these three points 

remained center stage. Mr. Flora relied heavily on the language of the statute and worked hard 
to rebut myriad government assertions of the history surrounding refund litigation. 

57Brief for the United States at 4–5, Flora, 357 U.S. 63 (1958) (No. 492), 1958 WL 
91893. 

58Id. at 5. 
59Id. at 21. 
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present suit in some way restrains collection of the balance of the assess-
ment.”60 The argument about collection permeates not only the reply brief 
but the subsequent oral arguments and those in Flora II. Mr. Flora’s argu-
ment was simple—that allowing him to bring suit after partial payment in no 
way hindered the ability of the government to pursue collection of the liabil-
ity and that this part of the government’s argument was a red herring that 
was inconsistent with the language of section 1346(a).61 

Like his two briefs, Mr. Flora’s oral argument focused on the language of 
section 1346(a), the existence of several prior cases permitting refund suits 
after partial payment, and the ability of the Service to pursue collection 
against the taxpayer during the existence of the refund suit.62 Considerable 
portions of the oral argument consisted of a dialogue between Mr. Flora’s 
counsel, Randolph Thrower, and Justice Frankfurter with the final questions 
focusing on Mr. Flora’s ability to pay the balance of the tax.63 The govern-
ment’s oral argument relied heavily on the existence of the Tax Court, high-
lighting not only the legislative history suggesting that the creation of the Tax 
Court was intended to alleviate the problem of full payment before the filing 
of a refund suit but also to address the hardship created by the circumstance 
of full payment.64 

On June 16, 1958, the Court ruled for the government in Flora I, an 8–1 
opinion with Judge Whittaker dissenting.65 Writing for the majority, Chief 
Justice Warren quickly found that the language of section 1346(a) was am-
biguous.66 Because of the ambiguity and because of the need for strict con-
struction of waivers of sovereign immunity, he determined that the case re-
quired a thorough review of section 1346(a)’s legislative history. He traced 

60Reply Brief of Petitioner, supra note 54, at 2. 
61As stated in Mr. Flora’s reply brief: 

The Government’s argument is based on the erroneous assumption that maintenance of 
a suit for refund of an amount paid in partial satisfaction of an assessed deficiency has the 
same effect as a petition to the Tax Court in restraining the assessment and collection of 
taxes.  

The same erroneous assumption underlies the Government’s arguments that the 
maintenance of this suit circumvents both the prohibition against suits to enjoin collec-
tion of taxes and the provision expressly excepting tax cases from the operation of the 
Federal Declaratory Judgments Act . . . .  

Id. at 6. 
62Flora I Oral Argument, supra note 1, 3:07.  
63Id. at 5:52. Mr. Thrower stated that the record in the case did not contain evidence of 

Mr. Flora’s inability to pay, but he suggested that Mr. Flora could not pay the additional tax. 
Id. at 19:24.  

64Id. at 30:56.  
65Flora I, 357 U.S. at 63. 
66Id. at 65. 
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the history of the statute back to 1866 and found that the statement in dic-
tum by the Supreme Court in Cheatham provided important guidance on 
the meaning and application of the language.67 He further found that the 
carefully constructed dictum in Cheatham “appears to have prevailed for the 
succeeding fifty or sixty years.”68 Building on that statement, he opined that 
“there does not appear to be a single case before 1940 in which a taxpayer 
attempted a suit for refund of income taxes without paying the full amount 
the Government alleged to be due.”69 This statement did not correctly state 
the situation as Mr. Flora subsequently pointed out in his motion for recon-
sideration. 

After considering the background of section 1346(a), Chief Justice Warren 
turned to the government’s argument concerning the creation of the BTA. 
In this section of the opinion, he found that the court’s creation demon-
strated a clear congressional understanding that refund suits could only be 
maintained by full payment of the tax alleged to be due and quoted from the 
report of the House Committee that considered the legislation: 

Although a taxpayer may, after payment of his tax, bring suit for the recovery 
thereof and thus secure a judicial determination of the questions involved, 
he cannot, in view of [the statutory predecessor to section 1346(a)], which 
prohibits suits to enjoin the collection of taxes, secure such a determination 
prior to the payment of the tax.70 

Chief Justice Warren then addressed two of the remaining arguments 
made by Mr. Flora. First, he found that Mr. Flora’s argument that the BTA 
was created not to stop a refund suit after partial payment but to allow suit 
before payment without the threat of collection action during the proceeding 
was an incorrect interpretation of the legislation.71 Then, he found that Mr. 
Flora’s concerns about the hardship created by the Court’s decision did not 
apply because “such an individual [who was too poor to fully pay the tax] is 
free to litigate in the Tax Court without any advance payment.”72 This view, 
which carried over in the Court’s subsequent opinion in Flora II, obviously 
reflects a view of the tax world prior to the prevalence of assessable penalties. 

Because of the inaccuracy of the Court’s statement concerning the lack of 
any prior cases involving suits for a refund after only partial payment and, of 
course, because he lost, Mr. Flora filed a request for rehearing. The Supreme 

67Id. at 67. 
68Id. at 68. 
69Id. at 69. 
70Id. at 73 (quoting H.R. REP. NO. 68-179, at 7 (1924), and noting a similar statement 

in S. REP. NO. 68-398, at 8 (1924)). 
71Id. at 73–74. 
72Id. at 75. 
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Court granted his request by order dated June 22, 1959, setting up round 
two.73 

The Brief for Petitioner on Rehearing presented powerful arguments that 
past practice did not mandate the result that a taxpayer must fully pay prior 
to bringing a refund suit. The brief pointed out that, during the early history 
of refund suits for taxes, taxpayers brought suit against individual collectors 
and that these suits could be brought without full payment.74 The early stat-
ute introduced the claim for refund not to require full payment but to ensure 
the exhaustion of administrative remedies prior to the initiation of a suit.75 
The brief then argued for an interpretation of the plain meaning of the stat-
ute. It maintained that any reliance on legislative history not only created the 
wrong impression but was also unnecessary.76 With respect to the argument 

73In his filings for a rehearing, Mr. Flora submitted to the Court an extensive list of cases 
showing that there had been at least 40 cases before 1940 in which the taxpayer had success-
fully brought suit after only partial payment. See Reply to Memorandum in Opposition to 
Petition for Rehearing, Appendix C, at 57–80, Flora, 357 U.S. 63 (1958) (No. 492) (on file 
with author). Some of the decisions in those suits contained statements by the government 
supporting jurisdiction while many simply seemed to involve no objection by the government 
or the court to the existence of jurisdiction. For a recitation of some of the most important of 
these cases, see Brief for Petitioner on Rehearing, supra note 54, at 22–24. Aside from its 
persuasiveness in convincing the Supreme Court to reconsider the matter, the memorandum 
represents a daunting piece of research. 

74Brief of Petitioner on Rehearing, supra note 54, at 7–11. 
75Id. at 11. 
76The Brief for Petitioner on Rehearing directly criticizes the harsh result created by not 

adopting the plain meaning of the statute: 

The Government’s answer that the taxpayer may appeal to the Tax Court without paying 
any part of an asserted deficiency ignores several important considerations which include: 

1.  The Board of Tax Appeals (now Tax Court) provisions were enacted long after 
the early claim-for-refund statute and are not pertinent to a determination of what Con-
gress intended by the language of the earlier statute. 

2.  The claim-for-refund statute is of general application, whereas many tax contro-
versies cannot be appealed to the Tax Court. The Government frequently raises the “part 
payment” issue in cases where no right of appeal to the Tax Court exists. See Reply to 
Memorandum in Opposition to Petition for Rehearing, p. 54 & n.66. For more recently 
reported cases, see Steele v. United States, 172 F. Supp. 793 (W.D. Ark. May 1, 1959); 
King v. Williams, 58-2 U.S.T.C. ¶ 9961 (N.D. Ohio 1958). 

3.  There are obviously many reasons why a taxpayer may not have filed a timely 
appeal to the Tax Court, and Congress has never sought to make a failure to appeal a 
basis for limiting the right to sue for refund of an overpayment. In fact, the jurisdictional 
statue authorizing suits against the United States in the district courts was liberalized in 
1954 (by removing completely the limit on jurisdictional amount) at a time when the 
only two courts of appeals considering the issue involved in the present case had upheld 
jurisdiction. Act of July 30, 1954, Section 1, 68 Stat. 589. 

Id. at 18 n.18. 
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regarding the creation of the BTA, the brief reiterated that the Board was not 
created to relieve the hardship of having to fully pay prior to bringing a refund 
suit, but rather to protect BTA petitioners from the heavy hand of collection 
while disputing the tax.77 

The Reply Brief for the United States on Reargument took the position 
that Mr. Flora’s arguments on rehearing simply rehashed his arguments in 
the first hearing.78 The government did not analyze the language of section 
1346(a) but focused instead on what it viewed as the overall statutory scheme 
for tax litigation created by Congress.79 Going back to the collection theme 
and arguing that partial payment would cripple collection, the brief stated 
that “[p]rimary, of course, in the area of taxation are the needs of the fisc.”80 
In addition to a discussion of the problems partial payment would create in 
the collection of taxes, the brief included six pages in its final section arguing 
that the petitioner’s claim of financial hardship was without basis. The brief 
stated: 

far from subjecting taxpayers to hardship, the system devised by Congress 
for enabling a taxpayer to litigate the correctness of an asserted deficiency 
affords him ample opportunity to select the Tax Court instead of the District 
Court as the litigation forum, and, moreover, to do so without paying any 
part of the deficiency in advance.81 

Obviously, this argument does nothing to advance the view that the Flora 
rule should apply in cases involving assessable penalties in which the taxpayer 
has had no opportunity to select the Tax Court and avoid full payment in 
order to obtain judicial review. 

Mr. Flora’s Reply Brief for Petitioner on Rehearing made a couple of 
points regarding an individual’s ability to pay and the government’s ability to 

77Id. at 25–28. 
78Reply Brief for the United States on Reargument at 4, Flora v. United States, 357 U.S. 

63 (1958) (No. 492), 1959 WL 101657 [hereinafter Reply Brief for the United States on 
Reargument]. The government acknowledged and agreed that the Court in Flora I had made 
a mistake regarding the number of pre-1940 cases in which the taxpayer obtained jurisdiction 
without full payment stating “To be sure, a minor factual error of little or no importance . . . 
appeared in the opinion” but argued that “a mere handful of such cases has emerged.” Id. at 
4, n.2.  

79Id. at 7–8 (stating that “[t]his Court’s prior decision correctly recognizes and gives 
effect to the complete system of corrective justice which has been established by Congress for 
the resolution of controversies related to federal taxes” and “[t]he Court was dealing here, not 
with an isolated sentence in a discrete statue of confined scope and application, but with a 
basic jurisdictional provision which is only one part of an interrelated legislative scheme for 
judicial review of tax disputes”). 

80Id. at 8. 
81Id. at 33 (emphasis in original). 
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collect. Quoting the government’s brief, the reply brief asserted that “[t]he 
Government’s only answer for a financially distressed taxpayer is that ‘there 
should usually be no problem . . . if the tax is paid as promptly as required 
. . . .’”82 It pointed out that this was not an answer for a taxpayer without the 
ability to pay. With respect to the issue of collection, the brief stated “[t]he 
Government’s real position is that while this suit does not legally restrain col-
lection, nevertheless, as a practical matter, it interferes in some way with the 
‘right to prompt payment of taxes.’ The Government’s briefs, however, do 
not even provide a shred of evidence to support such a position.”83 

In the oral argument on rehearing, Mr. Thrower provided only a brief 
opening argument, reserving the balance of his time for rebuttal, an approach 
more similar to that of a party who won below rather than the party seeking 
reversal.84 Mr. Thrower did argue that the government’s position put taxpay-
ers unable to pay the full amount in the position of never recovering amounts 
of money wrongfully collected.85 He further argued that the research pro-
vided to the Court demonstrated that the history of refund litigation did not 
support the conclusion that, before the Coates opinion in 1940, taxpayers 
were unable to bring a refund suit without full payment.86 The government 
then argued, as it had in its brief, that section 1346(a) had to be read in con-
junction with the overall statutory scheme for tax litigation and that the 
scheme was established to stop taxpayers from impeding collection by paying 
only a fraction of their liability and suing for a refund.87 

Chief Justice Warren again wrote the majority opinion in Flora II just as 
he had in Flora I;  however, this time he was joined by only four other justices 
instead of seven. This time he wrote more carefully and took much greater 
care with the words of section 1346(a).88 Fending off Mr. Flora’s argument 

82Reply Brief for Petitioner on Rehearing at 7, Flora, 357 U.S. 63 (1958) (No. 492), 
1959 WL 101658 (quoting the Reply Brief for the United States on Reargument, supra note 
78, at 35 n.29). 

83Id. at 23 (emphasis in original) (quoting the Reply Brief for the United States on Rear-
gument, supra note 78, at 12). 

84Oral Argument at 0:21, Flora v. United States, 357 U.S. 63 (1958) (No. 492), 
https://www.oyez.org/ cases/1959/492 [hereinafter Flora II Oral Argument].  

85Id. at 3:57. 
86Id. at 7:54. 
87Id. at 28:26. 
88Chief Justice Warren acknowledged that because the Court concluded that its original 

opinion was correct, the length of Flora II was itself unusual.  

Under such circumstances [the affirmation of a prior opinion], normally a brief epilogue 
to the prior opinion would be sufficient to account for our decision. However, because 
petitioner, in reargument, has placed somewhat greater emphasis upon certain conten-
tions than he had previously, and because our dissenting colleagues have elaborated upon 
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that the phrase “any sum” in the provision had meaning that permits partial 
payment, the Court sought to find meaning in this phrase as something other 
than a tax or penalty and settled on reading it as interest, stating “but, as we 
recognized in the prior opinion, the statutory language is not absolutely con-
trolling, and consequently resort must be had to whatever other materials 
might be relevant.”89 The Court found that “the legislative history [of this 
statute] . . . is barren of any clue to congressional intent.”90 This time the 
Court adopted an understanding of the legislative history following the di-
rection of Mr. Flora’s arguments; however, the Court pointed out that this 
presents “a vexing situation—statutory language which is inconclusive and 
legislative history which is irrelevant.”91 

Mr. Flora argued that a basis for allowing partial payment refund suits 
could be found in the historical acceptance of this practice in suits against 
collectors. The Court rejected this approach under section 1346(a), going 
back to the Cheatham case for authority that the 1866 statute had changed 
the common law basis for suits against collectors.92 The Court acknowledged 
that if the history allowing partial payment suits against collectors and the 
statement of the Supreme Court in Cheatham were the only information 
available, the case would be inordinately difficult to decide, it but found a 
way out of this problem by viewing the problem not from the perspective of 
a “single sentence in an isolated statute, but rather with a jurisdictional pro-
vision which is a keystone in a carefully articulated and quite complicated 

the reasons for their disagreement, we deem it advisable to set forth our reasoning in 
some detail, even though this necessitates repeating much of what we have already said. 

Flora II, 362 U.S. at 146–47. 
89Id. at 150–51. One of the most interesting aspects of the opinion is the language of the 

footnote that follows the end of the quoted sentence. In that footnote, Chief Justice Warren 
walked back a statement of the language of the statute that he had made in Flora I which 
Mr. Flora had strenuously challenged in the rehearing.  

In the prior opinion, we stated that, were it not for certain countervailing considerations, 
the statutory language “might . . . be termed a clear authorization” to sue for the refund 
of part payment of an assessment. 357 U.S. at 65. It is quite obvious that we did not 
regard the language as clear enough to preclude deciding the case on other grounds. 
Moreover, it could at that time be assumed that the terms of the statute favored the 
taxpayer, because eight members of the Court considered the extrinsic evidence alone 
sufficient to decide the case against him. Although we are still of that opinion, we now 
state our views with regard to the bare words of the statute because the argument that 
these words are decisively against the Government has been urged so strenuously. 

Id. at 151, n.6.  
90Id. at 151. 
91Id. at 152. 
92Id. at 155–56. 
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structure of tax laws.”93 Looking at congressional action since 1921, the 
Court found that “it is apparent that Congress has several times acted upon 
the assumption that 1346(a)(1) requires full payment before suit.”94 It then 
proceeded to examine the legislative history surrounding the creation of the 
BTA, concluding that “petitioner’s argument falls under the weight of this 
[the Congressional Record regarding the BTA] evidence.”95 

The Court did not end its discussion of the complexity of the statutory 
scheme based solely on the relationship between the BTA and the district 
courts. It proceeded to consider the Declaratory Judgment Act enacted in 
1934 and amended in 1935 to expressly exclude actions with respect to fed-
eral taxes. Quoting from the Senate report describing the basis of the 1935 
amendment, the Court pointed out that the adoption of Mr. Flora’s position 
could potentially undermine the practical effect of the amendment even if it 
did not legally do so.96 It then raised the concern that partial payment could 
allow taxpayers to split their claims between the BTA and district court, citing 
section 7422(e)’s stay of proceedings.97 The Court found that this provision, 
coupled with the creation of the prepayment forum of the BTA and the 1935 
amendment of the Declaratory Judgment Act created the complex statutory 
scheme that supported its conclusion, even when the plain language of the 
statute and the legislative history behind the statute did not.98 

93Id. at 157. Because the decision rests on the complex statutory structure creating an 
overall scheme for tax litigation, the comments of the Solicitor General’s office in both oral 
arguments 17 years later in Laing concerning how the scheme fits together become more im-
portant. Just as the Supreme Court did not rely on a single sentence of the authorizing statute 
in making its decision in Flora, the Solicitor General arguing on behalf of the government did 
not rely on the outcome in Flora to hold that full payment applied in all circumstances; rather, 
the Solicitor General viewed the Flora decision as applicable only in the context of this com-
plex structure. For a discussion of Laing, see infra Part III.B. 

94Id.  
95Id. at 160–61. “The result is a system in which there is one tribunal for prepayment 

litigation and another for post-payment litigation, with no room contemplated for a hybrid 
of the type proposed by petitioner.” Id. at 163. 

96Id. at 165–66. As stated in the report: 

Your committee believes that the orderly and prompt determination and collection of 
Federal taxes should not be interfered with by a procedure designed to facilitate the set-
tlement of private controversies, and that existing procedure both in the Board of Tax 
Appeals and the courts affords ample remedies for the correction of tax errors.  

Id. at 164 (quoting S. REP. NO. 74-1240, at 11 (1935)).  
97Id. at 166–67. 
98One interesting contrast between Flora I and Flora II is the Court’s reliance on the 

doctrine of sovereign immunity. In Flora I, the Court relied on this doctrine and the need to 
strictly construe section 1346(a) as one basis for its decision. In Flora II, the Court made no 
mention of sovereign immunity. 
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Although it could have stopped at this point, the Court addressed two 
additional issues, one of which is critical to the purpose of this Article. First, 
the Court addressed the mistaken factual assertion in Flora I that no partial 
payment refund cases existed prior to the Second Circuit’s decision in Coates 
in 1940.99 It accepted the government’s assertion that of the large number of 
refund cases in the preceding decades, over 40,000, when compared with the 
“inconsequential” number of decisions allowing partial payment “reinforces 
the conclusion of the prior opinion with respect to the uniformity of the pre-
1940 belief that full payment had to precede suit.”100 The majority opinion 
ended by addressing the hardship issue in requiring full payment. The Court 
stated that “this contention seems to ignore entirely the right of the taxpayer 
to appeal the deficiency to the Tax Court without paying a cent. If he permits 
his time for filing such an appeal to expire, he can hardly complain that he 
has been unjustly treated.”101  

The view that a taxpayer’s ability to petition the Tax Court for review 
alleviates the hardship of full payment not only loses force in a system that 
now creates a panoply of liabilities that do not permit Tax Court review, but 
also sacrifices “the harmony of our carefully structured twentieth century sys-
tem of tax litigation.”102 Because tax liabilities that do not offer the oppor-
tunity for review before the Tax Court (or the district court with a small di-
visible payment) undermine the harmony of the tax litigation system upon 
which the Flora II decision rests, some adjustment in the system must occur 
in order to restore that harmony.103 

The Flora decision involved a taxpayer who decided not to pursue his rem-
edy before the Tax Court or missed the deadline for whatever reason. The 

99Flora II, 362 U.S. at 168. 
100Id. at 175. The Court provided an extensive review of the decisions cited by Mr. Flora 

as permitting partial payment. Id. at 171 n.37. 
101Id. at 175.  
102Id. at 176. 
103The dissent in Flora II included four justices because three who voted with the major-

ity in Flora I adopted the view of Justice Whittaker. Id. at 178 (Whittaker, J., dissenting, 
joined by Frankfurter, J., Harlan, J., and Stewart, J.). In his dissenting opinion, he concluded 
that Cheatham provided no support for the view that full payment prior to a suit for refund 
had been a long-standing requirement. Id. at 185. He also drew support for refund suits fol-
lowing only partial payment from the language of section 1346(a) providing “any sum,” “any 
penalty,” or “any tax” without reference to limitations regarding the amount to be paid prior 
to a suit. Id. at 190–91. He pointed out that the Congressional statements on which the 
majority relied, like the dictum in Cheatham, were not directed to the issue in Flora. Id. at 
191–93. He also accepted Mr. Flora’s arguments that a refund suit after partial payment does 
not stop the Service from taking collection action while the suit progresses in order to satisfy 
the outstanding liability. Id. at 193.  
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reasons Mr. Flora failed to petition the Tax Court for review remain un-
known, but they had an important impact on the outcome of the case. The 
decision in Flora II can be read broadly to require that every taxpayer who 
seeks to bring a suit under section 1346(a) must fully pay the liability before 
doing so, and, as discussed above, this is the interpretation that the govern-
ment now asserts.104 But the opinion can also be read more narrowly as hold-
ing only that, in the complex interplay of federal tax litigation options, a tax-
payer who has the opportunity to litigate in Tax Court prior to assessment 
may not later contest a tax liability in district court without full payment. 
This second interpretation, which the government accepted at its highest lev-
els at least through 1975, better preserves the harmony of the complex inter-
play of the statutory framework that serves as the foundation for the Supreme 
Court’s adoption of the Flora rule. 

IIII.  Post-Flora Application of the Full-Payment Rule to Taxes 
The harsh rule of full payment espoused in Flora need not prevent taxpay-

ers from obtaining judicial review in district court if exceptions exist that mit-
igate the requirement to first pay all of the money due. Flora I recognized 
that certain liabilities had a divisibility feature and that this feature served as 
an exception to the requirement of full payment of the assessment.105 This 
Part explores three exceptions: divisibility, termination, and interest. Of the 
three, only the divisibility exception would assist someone in the position of 
Mr. Flora or Mr. Larson (or a low-income taxpayer) because their cases would 
not involve a termination assessment and because, in each situation, the tax 
or penalty assessment itself was too high for the taxpayer to pay, with the 
result that an exception for the payment of interest simply would not matter. 
If Congress made all nondeficiency assessment cases divisible, it could accom-
plish through legislation what Mr. Flora failed to achieve through litigation. 
Congress has partially provided relief through divisibility for some assessable 
penalties, but for many of the assessable penalties, it has failed to do so for 
reasons that have not clearly been articulated.106 

A.  Divisibility 
Some taxpayers whose tax liabilities fall outside the deficiency process al-

lowing litigation prior to assessment may still obtain judicial review following 
a nominal, or relatively nominal, payment. A large subset of nondeficiency 
procedure liabilities fall into the category of divisible taxes or penalties. If 
divisibility applies, a liability does not require full payment to satisfy the Flora 

104See infra notes 12–22 and accompanying text. 
105Flora I, 357 U.S. at 75–76. 
106For a discussion of assessable penalties, see supra note 10 and infra Part V. 
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rule.107 The divisibility exception to the full-payment rule traces its roots to 
Steele v. United States, decided shortly after Flora.108 In Steele, each officer 
paid $50.00 representing a portion of the section 6672 (trust fund) penalty 
and sued for a refund. The government moved to dismiss the case for lack of 
jurisdiction, citing the recently decided Flora case calling for full payment. 
The district court dismissed the case citing Flora, but on appeal, the govern-
ment conceded error, stating “that the withholdings involved constituted sep-
arate taxes as to the individual employees of the corporation; and that the 
penalties imposed similarly would be entitled to be regarded as divisible as-
sessments made in relation to the individual withholdings.”109 The court ac-
cepted the concessions as a correct legal result. The government has never 
sought to alter this result for employment taxes. 

Perhaps the most common applications of the divisibility exception in-
volves the trust fund recovery penalty (“TFRP”) of section 6672—one of the 
four assessable penalties that existed at the time of the Flora decision—that 
was at issue in Steele.110 TFRP arises when a person willfully fails to collect 
and pay over a tax liability collected on behalf of the United States by a third 
party—usually a business handling goods subject to a federal excise tax or 
obligated to withhold employment taxes. The most typical situation involves 
employment taxes. The employer will collect taxes for the United States from 
its employees by withholding income, Social Security, and Medicare taxes 
from their paychecks. The employer holds these withheld funds in trust for 
the United States. If the employer fails to pay the withheld amounts, the em-
ployer becomes liable for the unpaid withholding taxes and, at essentially the 
same time, the persons in addition to the employer responsible for the failure 
to pay the withheld taxes become personally liable. They do not have the 
normal protection that a corporate structure provides. 

The Service can assess the TFRP without giving the responsible person the 
right to contest the assessment before the Tax Court. Depending on the case, 
the assessment could involve a large liability. For example, assume that Acme, 

107See Taylor v. United States, 2018-2 U.S.T.C. ¶ 50,349 (9th Cir. 2018) (30-day dead-
line in section 6694); Riter v. United States, 2019-1 U.S.T.C ¶ 50,179 (D. Utah 2019) 
(same); see also Thomas v. United States, 755 F.2d 728 (9th Cir. 1985) (30-day deadline in 
section 6703(c)(1) must be followed or exception lost); Korobkin v. United States, 988 F.2d 
975 (9th Cir. 1973) (same); Fogg, supra note 31; Carlton Smith, Remember to File a Refund 
Suit under the Shorter SOL when Congress Lets You Sue after Paying Only 15%, PROCE-

DURALLY TAXING (Aug. 1, 2018), https://procedurallytaxing.com/remember-to-file-a-refund-
suit-under-the-shorter-sol-when-congress-lets-you-sue-after-paying-only-15/ [https://perma. 
cc/4KAP-W65T; Keith Fogg, In Whom We Trust, 43 CREIGHTON L. REV. 357 (2010). 

108280 F.2d 89 (8th Cir. 1960) (per curiam). 
109Id. at 90. 
110See Olson (Part I), supra note 5.  
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Inc. fails to pay to the Service the $100,000 of taxes it withheld from em-
ployees over a period of time. The Service might assess Mr. Smith, a person 
the Service deems responsible for the failure of Acme, Inc. to pay the taxes, 
$100,000 in unpaid employment taxes. A liability of this size could bar Mr. 
Smith as a practical matter from contesting the Service determination that he 
shared responsibility for paying the employment taxes. Nevertheless, because 
the TFRP liability is treated as divisible, Mr. Smith can pay the amount of 
tax withheld from one employee for one quarter (a tax period for employment 
taxes), file a claim for refund, and sue for a refund in district court if the 
Service does not grant the claim administratively.111 The amount Mr. Smith 
may need to pay to obtain a review of the liability could be as little as $50 or 
$100.112 Because of the small amount of the divisible portion of liability in 
Mr. Smith’s case and in almost every case of divisible taxes, the harshness of 
the full-payment rule that concerned Mr. Flora and the Supreme Court does 
not exist. Almost everyone can raise the relatively minor amount of divisible 
tax usually needed to proceed to a point allowing for judicial review. 

While divisibility mitigates the full-payment rule when it applies, it raises 
the question when a liability satisfies the divisibility test, as well as how to 
apply the rule. In Larson, the Service argued, and the court found, that the 
section 6707 tax assessed against him did not meet the divisibility require-
ment.113 This meant he had to pay the full amount of the liability to obtain 
judicial review. The decision in Larson followed the decisions in two other 
recent cases.114 In those cases, the courts found that they should narrowly 
construe the divisible tax exception in favor of the full-payment rule. Yet, 
Congress has not provided any rational scheme for when the divisibility pro-
visions apply and when they do not. The current situation appears totally 
arbitrary. Further, and as discussed earlier, the divisibility provisions them-
selves vary, with some providing taxpayers a very brief window for seeking 

111See SALTZMAN & BOOK, supra note 14, at ¶ 17.09[3]. 
112See Kaplan v. United States, 115 Fed. Cl. 491 (2014). For a discussion of Kaplan and 

the issue of the payment necessary in a trust-fund recovery penalty case, see Rachael Ru-
benstein & Paul Downey, Refund Suits, Divisible Taxes and Flora: When is a Representative 
Payment Enough? Part 1, PROCEDURALLY TAXING (Feb. 17, 2014), https://procedurally tax-
ing.com/refund-suits-divisible-taxes-and-flora-when-is-a-representative-payment-representa-
tive-enough-part-1/ [https://perma.cc/X8NY-AJD6]; Part 2, PROCEDURALLY TAXING (Feb. 
19, 2014), https://procedurallytaxing.com/refund-suits-divisible-taxes-and-flora-when-is-a-
representative-payment-representative-enough-part-2/ [https://perma.cc/RU6J-5HMP]. 

113Larson, 888 F.3d at 583. 
114Diversified Group, Inc. v. United States, 123 Fed. Cl. 442 (2016); Pfaff v. United 

States, 116 A.F.T.R.2d 6794 (D. Colo. 2015); see also Korobkin, 988 F.2d at 976 (discussing 
the concept of divisibility generally in the context of the assessment of a “divisible” penalty 
where the taxpayer did not follow the carefully prescribed steps necessary to litigate that pen-
alty). 
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judicial review after a partial payment and others requiring more substantial 
partial payments.115 

B.  Termination and Laing v. United States 
In Laing v. United States, the Supreme Court returned, at least tangen-

tially, to the Flora rule of full payment.116 Laing involved a pair of cases in 
which the Service had made termination assessments. Section 6851 author-
izes the Service to terminate a taxpayer’s tax year and to take the taxpayer’s 
property immediately.117 Mr. Laing, a citizen of New Zealand, was “caught” 
by border patrol agents as he attempted to leave the United States with a 
suitcase in the engine compartment of his car containing over $300,000 of 
cash. The discovery of the cash led the Service to terminate his tax year and 
to seize the cash. Similarly, Mrs. Hall, a resident of Kentucky, had her home 
searched after her husband was arrested in Texas for drug possession. The 
search turned up a small amount of illegal drugs. The Service then terminated 
her tax year, creating an assessment for which, unlike Mr. Laing, she did not 
have ready cash to pay the assessment. Mr. Laing and Mrs. Hall each sepa-
rately filed suit in the district courts in Vermont and Kentucky, respectively. 
Both argued that the Service had to issue a notice of deficiency before it could 
assess and collect from them. On appeal, the Second Circuit, following prior 
precedent in Irving v. Gray,118 found that the Service need not issue a notice 
of deficiency, while the Sixth Circuit found that it should.119 

The full-payment rule created in Flora played a role in the resolution of 
these cases because the remedies available to taxpayers against whom the Ser-
vice had asserted a termination assessment was unclear. The government took 
the position that the statute did not permit the Service to issue a notice of 
deficiency. Moreover, at oral argument before the Supreme Court, both in 

115See supra note 31; Smith, supra note 107. 
116423 U.S. 161 (1976). 
117See id. at 169–70. The Service rarely uses termination assessment, and there has not 

been much action in this area for quite some time. 
118479 F.2d 20 (2d Cir. 1973). The Second Circuit in Gray took the position that the 

Flora rule only applied in tax cases involving deficiencies. The Court noted that “[t]he Flora 
‘full payment’ rule is inapplicable here, however, since there a deficiency had been determined 
and taxpayer had paid only a portion of it before seeking his refund claim in a federal district 
court. Here, as we have said, no deficiency has yet been determined.” Id. at 25 n.6 (emphasis 
in original). 

119Laing v. United States, 496 F.2d 853 (2d Cir. 1974); Hall v. United States, 493 F.2d 
1211 (6th Cir. 1974). In addition to the direct conflict presented between the Second and 
Sixth Circuits, the issue received attention in other parts of the country. The Supreme Court 
noted that there were 70 cases with this issue pending. Laing, 423 U.S. at 166–67 (citing 
Rambo v. United States, 492 F.2d 1060 (6th Cir. 1974); Williamson v. United States, 31 
A.F.T.R.2d 73-800 (7th Cir. 1971); Clark v. Campbell, 501 F.2d 108 (5th Cir. 1974)).  
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the first instance and on rehearing, the representative of the Solicitor Gen-
eral’s office arguing on behalf of the government made the representation that 
the taxpayers had the ability to petition the district court and seek a refund 
without first making full payment because the Flora decision applied only in 
those cases in which the taxpayer otherwise had the opportunity for review 
before the Tax Court.120 

The Solicitor General’s office is very careful about the representations it 
makes to the Supreme Court.121 That office not only provided the govern-
ment’s position concerning Flora in the first Laing argument, but it repeated 
the argument during the rehearing of the Laing case ten months later.122 The 
failure to retract the significant concession concerning the government’s view 
of the Flora rule and the restatement of that position provides additional sup-
port for the view that this represented the unmistakable position of the gov-
ernment regarding the meaning of the Supreme Court’s decision in Flora. 
This view of the Flora rule was not presented as part of a casual argument 
raised in the heat of a presentation before the Court. The view was presented 
in an attempt to win the case before the Supreme Court, as it provided a path 
for the Court to take in finding that the termination provisions did not vio-
late due process and did offer the taxpayer a meaningful opportunity for ju-
dicial review.123  

While the position of the Solicitor General does not control the courts, it 
does reflect the position of the government on an issue. The government 
must speak with one voice before the Supreme Court, and the Solicitor Gen-
eral serves as that voice.124 If the Solicitor General takes a position on behalf 
of the United States before the Supreme Court, neither the Department of 
Justice nor agencies of the United States can reverse that position without 
permission of the Solicitor General’s office.125 It is not clear when and how 

120Laing I Oral Argument, supra note 2, at 19:54, 45:24.; Oral Argument at 13:55, 
33:20, Laing v. United States, 423 U.S. 161 (1976) (No. 73-1808), https://www.oyez.org/ 
cases/1974/73-1808 [Laing II Oral Argument]. 

121See Rex E. Lee, Lawyering in the Supreme Court: The Role of the Solicitor General, 
21 LOYOLA L.A. L. REV. 1059 (1988). 

122Laing I Oral Argument, supra note 2, at 20:04; Laing II Oral Argument, supra note 
120, at 33:46. 

123Indeed, Justice Blackmun picked up on the interpretation of Flora expressed by the 
Solicitor General’s office and relied on it, in part, for the position taken in his dissent. Laing, 
423 U.S. at 208–09 (Blackmun, J., dissenting, joined by Burger, C.J., and Rehnquist, J.) 
(stating that “the full-payment rule applies only where a deficiency has been noticed, that, is, 
only where the taxpayer has access to the Tax Court for redetermination prior to payment”). 

124See Lee, supra note 121.  
125RYAN C. BLACK & RYAN J. OWENS, THE SOLICITOR GENERAL AND THE UNITED 

STATES SUPREME COURT 20–21 (2012). 
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the Service and the Department of Justice obtained permission from the So-
licitor General’s office to reverse the position of the United States concerning 
the Flora rule that it now routinely asserts in assessable penalty cases.126 

The Supreme Court in Laing determined that the Service must issue a 
notice of deficiency in termination cases just as it does in jeopardy cases.127 
Because of this decision, the Court did not need to address the Flora rule.128 
Because it did not address the Flora rule and the arguments made by the 
Solicitor General in its majority opinion, the Laing decision stands to the side 
of the current Flora debate despite the strong position taken by the Solicitor 
General’s office, which supports the position of taxpayers like Mr. Larson. 
Although Mr. Larson pointed out to the Second Circuit the position taken 
by the Solicitor General in Laing and the United States did not refute what 
the Solicitor General said to the Supreme Court or point to a change of po-
sition by the Solicitor General’s office, the Second Circuit did not address 
this inconsistency on the part of the government in its opinion.129 

C.  Post-Flora Application of the Full-Payment Rule to Penalties and 
Interest 

Immediately after Flora, no clear answer existed with respect to the mean-
ing of full payment. Did it include interest? Did it include penalties? Did it 
include both? Flora only addressed the issue of the need to pay the tax in full 
and did not resolve whether the district court’s jurisdiction in a refund suit 
also requires the taxpayer to pay the interest and penalties related to the tax 
in full. In the same footnote in Flora II acknowledging that divisible taxes 
might have a different rule, the Supreme Court stated that the payment of 
the tax alone, without the interest, might be sufficient. In the intervening 60 
years, the Supreme Court has never reentered the picture to settle this ques-
tion. Section 1346(a) remains essentially the same as it did at the time of the 
Flora decision. 

126The author has searched without success for some public statement from the govern-
ment. 

127423 U.S. at 183–84. 
128In describing the historical process concerning termination assessments, the Court 

stated, “When a termination was made under § 250(g), the tax assessment and collection thus 
proceeded exactly as in any other case—the taxpayer had to pay first and litigate later.” Laing, 
423 U.S. at 178. The Court made no reference to Flora unless this language describing the 
pre-Flora circumstances of a taxpayer can be read to suggest that a full-payment rule applicable 
to termination assessments existed in 1921 and carried forward past the Flora opinion.  

129Reply Brief for Petitioner at 5–7, Larson v. United States, No. 17-503 (2d Cir. 2018), 
2017 WL 4278410. Perhaps because the petitioner raised the argument in his reply brief at 
the circuit court level, the court felt it was raised too late; however, it did not state that the 
argument was raised too late. 
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Nevertheless, two of the Circuit Courts of Appeals have addressed this 
question. In Magnone v. United States, the taxpayers paid the tax deficiency 
and some of the interest and then argued that the Service had overcharged 
them interest under either section 6601(c) or 6404(e).130 The Second Circuit 
concluded that the Flora rule required full payment of all tax, penalties, and 
interest.131 Similarly, in Shore v. United States, the Federal Circuit concluded 
that the Flora rule required full payment of all tax, penalties, and interest but 
stated that 

[o]nly if the taxpayers assert a claim over assessed interest or penalties on 
grounds not fully determined by the claim for recovery of principal must 
they prepay such interest and penalties as well as the assessed tax principal.132 

Curiously, the Federal Circuit in Shore did not mention the earlier Second 
Circuit’s opinion in Magnone. Although the Second Circuit’s holding could 
be viewed as in conflict with that in Magnone, one can harmonize the two 
holdings, since Magnone involved taxpayers who argued that the Service had 
not correctly calculated the interest amount and their argument on that point 
would not have been resolved by the litigation regarding the tax deficiency. 

To the extent that a trend exists regarding the payment of interest and 
penalties related to the underlying tax, the trend appears to favor including 
them as part of the necessary payment if the refund claim specifically places 
them at issue. The Service appears to agree with the decision in Shore.133 

130902 F.2d 192 (2d Cir. 1990) (per curiam). 
131See also Horkey v. United States, 715 F. Supp. 259, 260–61 (D. Minn. 1989) (hold-

ing that the payment of a penalty was required to bring suit). But see Kell-Strom Tool Co. v. 
United States, 205 F. Supp. 190, 194 (D. Conn. 1962) (holding payment of interest and 
penalties not required).  

1329 F.3d 1524, 1527–28 (Fed. Cir. 1993). See also Erika L. Robinson, Note, Refund 
Suits in Claims Court: Jurisdiction and the Flora Full-Payment Rule After Shore v. United 
States, 46 TAX LAW. 827, 831–34 (1993) (describing four different views of the issue an-
nounced within a two-year period by the Claims Court); Martin M. Lore & L. Paige Marvel, 
Claims Court Does About Face on Flora Full-Payment Rule, 78 J. TAX’N 81, 81 (1993) 
(same). 

133FSA (Mar. 15, 1996), 1996 FSA LEXIS 476. The Service stated: 

The full payment rule does not require prepayment of interest and penalties when the 
taxpayer only disputes the tax assessment. . . . However, if the taxpayers are asserting a 
claim over assessed interest or penalties on grounds not fully determined by the claim for 
recovery of the principal tax, then they must prepay such interest and penalties as well as 
the assessed tax principal.  

Id. at *5–*6 (citing Shore but noting that the Service retains discretion to pursue the taxpayer 
for interest and penalties during the suit). 
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IIV.  Due Process 
The Due Process Clause of the Fifth Amendment prohibits the govern-

ment from depriving persons of “life, liberty or property without due process 
of law.”134 Does the practical impossibility of judicial review of a penalty as-
sessment violate due process? Is judicial review the only mechanism for 
providing due process? The Third Circuit has held that the Fifth Amendment 
provides a taxpayer, against whom the Service has made a penalty assessment, 
“the opportunity to be heard at a meaningful time and in a meaningful man-
ner.”135 What does the right to a meaningful hearing grant to a taxpayer? The 
Third Circuit further stated that “the concept [of the hearing] is flexible, call-
ing for procedural protection as dictated by the particular circumstance.”136 

Taxpayers with extremely high, nondivisible assessments still have the the-
oretical right to pay and then sue in district court. No taxpayer is without a 
de jure judicial remedy. This right to a hearing has kept courts from finding 
a due process violation in the full-payment rule. The existence of a bare legal 
right has trumped the impossibility of exercising that right.137 

In Philips v. United States,138 the Supreme Court concluded that a rule 
requiring a taxpayer who disputes a tax liability to pay that liability before 
seeking judicial review did not violate the Due Process Clause.139 When the 
Supreme Court decided Phillips in 1931, the two judicial forums potentially 
available to taxpayers were the Tax Court (then the BTA) and the district 
courts (or the Claims Court). In Philips, the Supreme Court expressly stated 
that “[t]he procedure provided in [the Code] satisfies the requirements of due 
process because two alternative methods of eventual judicial review are avail-
able to the [taxpayer].”140 The same two judicial forums existed in 1958 and 
1960 when the Supreme Court decided Flora I & II, and the same judicial 
options exist today. Nevertheless, one significant difference is that taxpayers 

134U.S. Const. Amend. V. 
135Kahn v. United States, 753 F.2d 1208, 1218 (3d Cir. 1985). For similar language, see 

United States v. Jones, 160 F.3d 641, 645 (10th Cir. 1998) (quoting Armstrong v. Manzo, 
380 U.S. 545, 552 (1965)). 

136Kahn, 753 F.2d at 1218.  
137See, e.g., Johnston v. Commissioner, 429 F.2d 804, 806 (6th Cir. 1970) (relying in 

part on Flora and rejected a constitutional due process challenge by a taxpayer unable to pur-
sue a prepayment remedy in Tax Court and who argued that the cost of a refund action was 
prohibitive; “To the extent that there is a hardship created by the full payment rule, the Flora 
court said if there is a need to ameliorate that hardship, that was a matter for Congress . . . 
but Congress has not seen fit to make Tax Court review available for assessment.”); Ardalan 
v. United States, 748 F.2d 1411, 1414 (10th Cir. 1984) (same).  

138283 U.S. 589 (1931). 
139This rule has been tempered somewhat as a result of the Supreme Court’s decision in 

Mathews v. Eldridge, 424 U.S. 319 (1976). See infra text accompanying notes 156–158. 
140Phillips, 283 U.S. at 612. 
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subject to certain penalty assessments have only one option—the district 
court—and since the decision in Flora, Congress has expanded the penalty 
provisions to include assessed amounts so large that almost no one could pay 
the liability. The prospect of a penalty assessment so large that almost no one 
could satisfy it did not exist at the time of the Philips or Flora decisions. This 
situation raises issues similar to those addressed in Flora, but with a constitu-
tional grounding. Nevertheless, no court that has considered the impossibility 
of practical payment has found that the full-payment rule violates due pro-
cess. 

The issue of due process came before the Supreme Court in Laing. Because 
the Supreme Court determined that the taxpayers had the right to receive a 
notice of deficiency upon the termination of a tax year, the decision removed 
the concern regarding access to judicial review.141 This, in turn, removed any 
due process concerns.142 The Court noted further that failure of the Service 
to send the notice of deficiency in situations in which the statute requires the 
Service to issue a notice of deficiency allows the taxpayers to stop collection 
without the normal procedural bar of the Anti-Injunction Act.143 In his con-
curring opinion, Justice Brennan devoted his comments entirely to due pro-
cess. He focused his concerns on the lengthy amount of time it takes to obtain 
a judicial determination in a tax case after the taking of a taxpayer’s prop-
erty.144 Justice Blackmun in dissent opined that the taxpayer’s opportunity to 
go to district court eliminates any due process concerns and also concluded 
the taxpayer can obtain judicial review in Tax Court by filing tax returns.145 

Most courts rely on the theoretical ability of the taxpayer to obtain a judi-
cial remedy, but some have also pointed to the existence of the ability of the 
taxpayer to have an administrative hearing.146 The availability of the admin-
istrative hearing with the Service Appeals Office was cited in both strands of 
recent cases as justification for denying relief to taxpayers facing the practical 
impossibility of making full payment.147 These courts described the Service 

141Laing, 423 U.S. at 183–84. 
142Id. at 183–84 n.26. 
143Id. at 184–86 n.27. 
144Id. at 186–88 (Brennen, J., concurring). 
145Id. at 206–09 (Blackmun, J., dissenting, joined by Berger, C.J., and Rehnquist, J.). 

The dissent, as discussed above, also agreed with the argument advanced by the Solicitor Gen-
eral’s office and explicitly concluded that the Flora rule did not prohibit the petitioners from 
bringing suit in a district court without full payment. See supra note 123. By implication, if 
not express statement, the dissent did not have the same timing concerns regarding judicial 
review express by Justice Brennan in his concurring opinion. 

146See, e.g., Larson, 888 F.3d at 585–86 (relying on the Supreme Court’s decision in 
Philips).  

147See Diversified Group, 841 F.3d at 980–81 (arguing primarily for divisibility of the 
section 6707 penalty in the face of a penalty assessment too large to pay); Our Country Home, 
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Appeals Office as an “independent” decision maker. These courts accord the 
Appeals Office independent status even though it is bound by Service rulings 
that guide, and at times control, the decision it must make.148 

The due process argument seeks to find traction through the Supreme 
Court’s decision in Goldberg v. Kelly.149 In Goldberg, the Supreme Court 
held that tenants receiving Aid to Families with Dependent Children 
(AFDC) must receive a hearing prior to the termination of this federal aid 
program.150 The Court rejected the government’s argument that the post-
termination hearing coupled with the informal pre-termination review was 
sufficient. Mr. Larson tried to channel the Supreme Court’s thinking in the 
Goldberg case by citing to an early Supreme Court decision discussing taxes 
and due process—Phillips.151 As previously noted, the Court in Phillips held 
that the twin judicial opportunities before the Tax Court and the district 
courts satisfied due process concerns about judicial review.152 Mr. Larson ar-
gued that he had no Tax Court option, but the Second Circuit held that the 
Court in Phillips “did not conclude due process required both.”153 The Sec-
ond Circuit quoted Phillips and stated that “[w]here . . . adequate oppor-
tunity is afforded for a later judicial determination of legal rights” the gov-
ernment’s collection activities prior to judicial proceedings “have been 
consistently sustained.”154 The Second Circuit explicitly told Mr. Larson that 
the fact that Congress had not offered him a prepayment forum for judicial 
review and that the amount of the penalty happens to be beyond his financial 
reach “is not a due process defect.”155 

Nevertheless, with respect to his due process argument, the Second Circuit 
did address the three-factor framework adopted by the Supreme Court in 
Matthews v. Eldridge, albeit as further support for its conclusion that no due 

855 F.3d at 789; Iames, 850 F.3d at 165; Keller Tank Services II, Inc., 854 F.3d at 1184. 
These three cases also reject CDP as an opportunity for judicial review of a nondeficiency 
procedure penalty assessment. 

148For example, Appeals cannot consider a taxpayer’s argument that attacks a regulation 
issued by the Service. Even though convincing a court to strike down a regulation occurs 
infrequently, it does happen. See, e.g., Rite Aid Corp. v. United States, 255 F.3d 1357 (Fed. 
Cir. 2001) (invalidating a title 26 regulation as outside the scope of the Secretary of Treasury’s 
delegated statutory authority). Appeals would never consider such an argument because it is 
bound by those regulations. Consequently, no one trying to make an argument attacking a 
regulation would mistake the IRS Appeals Office for an independent decision maker.  

149397 U.S. 254 (1970). 
150Id. at 264. 
151283 U.S. 589. 
152See supra note 138–140 and accompanying text. 
153Larson, 888 F.3d at 586. 
154Id. (quoting Phillips, 283 U.S. at 595–96). 
155Id.  
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process violation occurred.156 In Matthews, the Supreme Court considered 
the due process requirements surrounding the termination of social security 
benefits and concluded that “resolution of the issue whether the administra-
tive procedures provided here are constitutionally sufficient requires analysis 
of the governmental and private interests that are affected.”157 To make this 
determination, the Court identified three factors: (1) “the private interest that 
will be affected by the judicial action”; (2) “the risk of an erroneous depriva-
tion of such interest through the procedure used and the probable value, if 
any, of additional or substitute procedural safeguards”; and (3) “the Govern-
ment’s interest, including the function involved and the fiscal and adminis-
trative burdens that the additional or substitute procedural requirement 
would entail.”158 

Applying this three-factor framework in Larson, the Second Circuit 
acknowledged Mr. Larson’s inability to pay, but found that the administra-
tive opportunity to have his case heard by the Appeals Office adequately bal-
anced his concerns with those of the government.159 The Second Circuit also 
cited the government’s substantial interest in protecting the public purse.160 
The decision placed almost no weight on Mr. Larson’s practical inability to 
pay $60 million to bring a traditional refund suit. This failure follows other 
courts engaging in the same analysis and demonstrates the difficulty taxpayers 
face on this issue.161 

156424 U.S. 319 (1976). In Jolly v. United States, 764 F.2d 642 (9th Cir. 1985), and 
Interior Glass Systems, Inc., 927 F.3d 1081 (9th Cir. 2019), the Ninth Circuit applied the 
three-factor framework of Mathews to determine whether a taxpayer was entitled to pre-col-
lection judicial review of a tax penalty under sections 6702 and 6707A(a). In both Jolly and 
Interior Glass, the Ninth Circuit held that no due process violation occurred. For a more 
detailed discussion of Interior Glass and the three-factor framework, see Fogg, supra note 17. 

157Id. at 334. 
158Id. at 335. 
159Larson, 888 F.3d at 586. The court noted that his liability was significantly reduced 

by Appeals but failed to mention that the reduction resulted from Appeals properly allocating 
to his account payments made by others who were assessed the penalty for the same acts. This 
type of bookkeeping correction hardly speaks to the quality of the substantive review he re-
ceived. The opinion also ascribes to Appeals an independence that does not, in the author’s 
experience, exist. Id. (stating that “the IRS Office of Appeals ‘is an independent bureau of the 
IRS charged with impartially resolving disputes between the government and taxpayers,’ and 
that ‘Congress has determined that hearings before this office constitute significant protec-
tions for taxpayers’” (quoting Our Country Home Enters., Inc., 855 F.3d at 789)).  

160Id. This argument was roundly debunked by Randolph Thrower in the original Flora 
case for reasons that continue to exist. See supra notes 22 and 60–61 and accompanying text. 

161See, e.g., Interior Glass Systems, Inc., 927 F.3d at 1086–87; Fogg, supra note 17. In 
preparing this Article, the author spoke with one practitioner who mentioned a case in which 
a revenue agent examining a tax shelter transaction suggested to the promoter that he had 
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Obtaining relief from the lack of judicial review on a constitutional basis 
is a heavy lift. This approach is not included in the suggested list of solutions 
provided later in this Article because of the difficulty of overcoming the ex-
isting judicial reaction to due process claims. A court that is persuaded of the 
severity of the current situation seems much more likely to find an exception 
to the Flora rule or to invalidate a regulation before going to the constitution 
as the basis for resolving the problem.162 

VV.  History of Assessable Penalties 
Congress has created many assessable penalties since the decisions in Flora 

I and II.163 It has also shown that it knows how to make these penalties di-
visible.164 The courts have interpreted the existence of a divisibility feature for 
some assessments as evidence of a congressional intent that not all assessments 
should be treated as divisible.165 Nevertheless, the creation of a divisibility 
feature for some assessable penalties should not result in the creation of a 
monolithic class of liabilities that impose significant barriers effectively pre-
venting judicial review. Undoubtedly, Congress has not approached the cre-
ation of these penalties with a strategy for divisibility; but a sufficient number 
of assessable penalties with a divisibility feature exist today to cast doubt on 

better settle or he would face a liability so large that he would never be able to pay it or contest 
it in court. This conversation highlights the questionable practices of administrators when the 
taxpayer involved has no practical means for obtaining independent review. This conversa-
tion, assuming it occurred in the manner described, explains why due process concerns deserve 
a serious look. 

162Now that Congress has allowed the Service to work with the State Department to 
revoke or deny a passport for a taxpayer with a seriously delinquent tax debt under section 
7345, the interaction of that remedy with assessable penalties in an amount that prevents, as 
a practical matter, the taxpayer from obtaining judicial review of the liability may awaken the 
courts to the due process considerations at stake. While the scope of the Tax Court litigation 
on passport revocation has not yet played out, the statute does not appear to provide a taxpayer 
with the ability to contest the merits of the underlying tax liability in its review of the revoca-
tion or denial of a passport. If the Tax Court rules that it lacks jurisdiction to consider the 
merits of the tax in a section 7345 proceeding, then the taxpayer will have lost the ability to 
travel without ever having the opportunity to obtain review of the contested liability beyond 
the administrative stage. Mr. Larson faced this very prospect. 

163See Appendix infra. 
164See, e.g., I.R.C. §§ 6694, 6703. 
165See, e.g., Larson, 888 F.3d at 581 (stating that “[i]f the full-payment rule did not apply 

to assessable penalties, there would be no reason for Congress to include partial-payment pro-
visions in other assessable penalty statutes”). 
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the view that Congress simply did not consider the full-payment rule as it 
created this new class of liabilities.166 

Prior to the Flora decisions, only four assessable penalties existed.167 Of the 
four penalties, only the TFRP was regularly imposed. Because the TFRP was 
(and still is) divisible, the assessable feature of the penalty did not create a 
significant barrier to litigation. In contrast, since the Flora II decision, Con-
gress has created many new assessable penalties some of which have a divisi-
bility feature, including the penalty against return preparers for understating 
a liability,168 the penalty for aiding and abetting the understatement of tax 
liability,169 and certain tax shelter promoter penalties.170 As discussed above, 
the divisibility features of these penalties may impose significant time re-
strictions on taxpayers seeking to litigate without full payment.171 

The problem with assessable penalties and divisibility stems from the lack 
of consistency in providing a divisibility feature coupled with the lack of any 
explanation why some penalties are divisible and others are not. Assessable 
penalties seem to arrive in an ad hoc fashion with divisibility features likewise 
appearing randomly.172 Congress has not engaged in a serious review of as-
sessable penalties or announced any justification when enacting penalties 
without providing a pre-assessment opportunity for litigation.173 

166See Rocovich v. United States, 933 F.2d 991, 995 (Fed. Cir. 1991) (stating that 
“[w]hile the Flora rule may result in economic hardship in some cases, it is Congress’ respon-
sibility to amend the law”). 

167See Olson (Part I), supra note 5. 
168I.R.C § 6694(c). 
169I.R.C § 6701. 
170I.R.C § 6700. 
171See supra note 31. 
172See Del Wright Jr., Bogus Refunds & Bad Penalties: The Feckless and Fixable Refund 

Penalty System, 48 AKRON L. REV. 547, 564–68 & 595–97 (2015) (describing assessable 
penalties in the context of section 6676 and noting its lack of legislative history); Jay Soled, 
Third-Party Civil Tax Penalties and Professional Standards, 2004 WIS. L. REV. 1611, 1635 
(examining the third-party penalty statutes and noting seemingly arbitrary language differ-
ences between them that create ambiguity); Steve R. Johnson, The Canon That Tax Penalties 
Should Be Strictly Construed, 3 NEV. L.J. 495, 502 n.64 (2003) (“In 1954, there were 13 
penalty provisions in the Code; in 1967, 25; in 1987, 150. Between 1978 and 1987, the 
number of penalties assessed by the Service almost doubled while their dollar amount in-
creased about tenfold.”) (citing INTERNAL REVENUE COMMISSIONER’S STUDY OF CIVIL TAX 

PENALTIES V-1 (Feb. 1989)). 
173See Jeremiah Coder, Achieving Meaningful Civil Tax Penalty Reform and Making It 

Stick, 27 AKRON TAX J. 153, 171–74 (2012) (discussing how the inconsistent statutory treat-
ment of penalties to allow or not allow pre-assessment review threatens both procedural fair-
ness and taxpayer respect for the tax system). 
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VVI.  Merits Litigation in CDP Cases 
In 1998, Congress created CDP to provide taxpayers with an opportunity 

to talk with the Service before it levied on property and after it filed a notice 
of federal tax lien.174 Although the focus of CDP is on collection action, Con-
gress included in the legislation a provision allowing taxpayers to litigate the 
merits of their tax liabilities if they had not previously had such an oppor-
tunity.175 Congress did not, however, provide an unlimited opportunity to 
contest the merits of a liability included in a CDP. The opportunity rests on 
two separate requirements joined by an “or.” Section 6330(c)(2)(B) allows 
the Tax Court to make a merits determination when the taxpayer “did not 
receive any statutory notice of deficiency for such tax liability or did not oth-
erwise have an opportunity to dispute such tax liability.”176 

The first basis for contesting the merits of a tax liability in the CDP context 
arises if the taxpayer did not actually receive the statutory notice of defi-
ciency.177 In the hearings leading up to the 1998 legislation, Congress heard 
from many taxpayers who said that they never received a statutory notice of 
deficiency and that the first time they learned that they owed the Service oc-
curred when the Service began collection action against them.178 Taxpayers 
who do not receive a statutory notice of deficiency, due to some mistake in 
the mailing or delivery of the notice, have an opportunity to contest the lia-
bility in a judicial forum if they timely file a CDP request. The statutory 
notice of deficiency would only have legal effect if it had been sent to the 
taxpayer’s last known address. Consequently, whatever may have prevented 
these taxpayers from receiving a notice of deficiency, they have an additional 
opportunity to seek review in the Tax Court through the CDP process. 

174I.R.C §§ 6320, 6330. For a general discussion of the operation and history of CDP, 
see SALTZMAN & BOOK, supra note 14, at ¶ 14B.  

175I.R.C § 6330(c)(2)(B). 
176Id. (emphasis added). The Tax Court seems to read the statute as creating an “and” 

situation, meaning that if the taxpayer did not receive the notice of deficiency but later went 
to Appeals for a hearing, the prior opportunity trumps the failure to receive the notice, and 
the taxpayer cannot raise the merits in a CDP hearing. See Lander v. Commissioner, 154 T.C. 
No. 7 (2020); see also Keith Fogg, The Muddle of Seeking to Litigate the Merits of a Tax 
Liability in Collection Due Process Cases, PROCEDURALLY TAXING (Aug. 6, 2019), 
https://procedurallytaxing.com/the-muddle-of-seeking-to-litigate-the-merits-of-a-tax-liabil-
ity-in-collection-due-process-cases/ [https://perma.cc/V6SB-KJFM].  

177SALTZMAN & BOOK, supra note 14, at ¶ 14B.12. 
178See Practices and Procedures of the Internal Revenue Service: Hearing Before the S. 

Comm. on Fin., 105th Cong., 1st Sess. 2 (1997) (statement of Sen. William V. Roth, Jr., 
Chairman, Comm. on Fin.) (“In some instances, the first time a taxpayer is aware of any 
enforcement action by the Service is when his or her bank calls to notify that funds have been 
frozen. The Service can take these actions in many cases without giving the taxpayer notice or 
opportunity to be heard.”). 
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The language of the statute permits these taxpayers to petition the Tax 
Court to litigate their liability as long as they can prove non-receipt of the 
notice of deficiency. Proof usually consists of their testimony that they never 
received the notice.179 Assuming that the taxpayer meets the burden of prov-
ing non-receipt, the statute places no limitations on the taxpayer’s ability to 
contest the merits of the taxpayer’s claims. 

In contrast to those CDP cases in which the taxpayer can contest the taxes 
reflected on a notice of deficiency, the statute creates a second, less well-de-
fined group of taxpayers who can contest the merits of a tax liability in CDP. 
This group of taxpayers are ones “who did not otherwise have an opportunity 
to dispute such liability.” This language leaves room for interpretation with 
respect to the statutory phrase “opportunity to dispute.” The Service adopted 
a regulatory definition providing that an “opportunity to dispute” includes 
“a prior opportunity for a conference with Appeals that was offered either 
before or after the assessment of the liability.”180 

The interpretation adopted by the regulation has the effect of eliminating 
the opportunity for judicial review of the liability if the taxpayer had a con-
ference with Appeals to discuss the imposition of the liability or had an op-
portunity to have such a conference. What are the types of cases in which the 
taxpayer will likely have had a prior opportunity to dispute such a liability? 
They include assessable taxes and penalties and, in particular, the assessable 
taxes and penalties that do not have a divisibility feature. Consequently, tax-
payers, such as Mr. Larson or the low-income taxpayer described above, who 
do not have a realistic opportunity for judicial review to dispute their liabili-
ties as discussed in detail previously, may well be the taxpayers who most want 
to avail themselves of the relief available through merits litigation in CDP. 
But standing in their way is the language of the regulation which appears to 
deny them the very opportunity to litigate the merits of their claims if they 
met with or had the chance to meet with Appeals. 

In Lewis v. Commissioner, the first case in which the Tax Court issued a 
precedential opinion on this issue, the Tax Court upheld the validity of the 

179See Tatum v. Commissioner, 85 T.C.M. (CCH) 1200, 2003 T.C.M. (RIA) 2003-
115 (addressing the issue of a failure to a receive statutory notice of deficiency); Lepore v. 
Commissioner, 105 T.C.M. (CCH) 1811, 2013 T.C.M. (RIA) 2013-135 (discussing the 
failure to receive a trust-fund-recovery-penalty notice). But see Sego v. Commissioner, 114 
T.C. 604 (2000) (alleging the failure to receive notice insufficient); Onyango v. Commis-
sioner, 142 T.C. 425 (2014) (holding that failure to pick up notice does not qualify as a failure 
to receive). 

180Reg. § 301.6330-1(e)(3), Q&A–E2. The author of this Article was one of the princi-
pal drafters of the original version of the CDP regulations which were published on January 
20, 1999, immediately prior to the effective date of the CDP legislation. 
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regulation.181 The Tax Court found that a prior opportunity to dispute the 
underlying tax liability includes a prior post-assessment conference con-
ducted with Appeals, even when the taxpayer has no right to judicial review 
of the determination.182 The decision of the Tax Court in Lewis essentially 
stood uncontested for almost a decade, until the filing of three cases in the 
Tax Court in 2014 contesting the limitation of the regulation and the validity 
of the regulation itself: Iames, Keller Tank Services II, Inc., and Our Country 
Home.183 In each case, the Tax Court followed Lewis and sustained the va-
lidity of the regulation.184 The taxpayers subsequently brought appeals to the 
Fourth, Seventh, and Tenth Circuits and lost in each one. 

The Fourth Circuit in Iames rendered the first circuit court opinion on 
this issue and concluded that the primary thrust of CDP concerns the collec-
tion, and not the fixing, of the underlying liability, stating that “Congress 
envisioned only limited CDP review of the taxpayer’s underlying liability.”185 
Importantly, the Fourth Circuit concluded that section 6330(c)(2)(B) does 
not proscribe whether the taxpayer’s opportunity to dispute the liability is an 

181128 T.C. 48, 61 (2007). The Lewis decision was criticized by several commentators 
including Lavar Taylor, who eventually litigated the issue in the circuit courts in a coordinated 
attack on the regulation. A. Lavar Taylor, When Can Taxpayers Challenge the Merits of the 
Underlying Liability in a CDP Appeal: Why the Court was Wrong in Lewis v. Commissioner 
and Its Progeny, PROCEDURALLY TAXING (Feb. 26, 2014), https://procedurallytax-
ing.com/when-can-taxpayers-challenge-the-merits-of-the-underlying-liability-in-cdp-appeals 
-why-the-tax-court-was-wrong-in-lewis-v-commissioner-and-its-progeny-2/ [https://perma. 
cc/7RPR-MYUD].  

182A few cases contested this issue after Lewis but with no success. See, e.g., Callahan v. 
Commissioner, 130 T.C. 44 (2008); Bitter v. Commissioner, 113 T.C.M. (CCH) 1205, 
2017 T.C.M. (RIA) 2017-46; Smith v. Commissioner, 112 T.C.M. (CCH) 407, 2016 
T.C.M. (RIA) 2016-186; Hampton Software Dev., LLC v. Commissioner, 111 T.C.M. 
(CCH) 1165, 2016 T.C.M. (RIA) 2016-38; Mangum v. Commissioner, 111 T.C.M. (CCH) 
1099, 2016 T.C.M. (RIA) 2016-24; Cain v. Commissioner, 97 T.C.M. (CCH) 1289, 2009 
T.C.M. (RIA) 2009-54. 

183Dk. No. 10306-14L (Iames); Dk. No. 11611-14L (Keller Tank); Dk. No. 7688-14L 
(Our Country Home). 

184In Iames (order dated June 16, 2015) and Keller Tank (order dated June 16, 2015), 
orders were entered by Special Trial Judge Carluzzo without opinion. The Tax Court entered 
a precedential opinion with Our Country Home, 145 T.C. 1 (2015). 

185Iames, 850 F.3d at 165. The court went on to state that “[w]ithin this collection-
focused framework, liability review plays no more than a minor part: Section 6330(c)(2)(B) 
catches taxpayers who would otherwise fall through the cracks.” Id. at 166. The Court’s anal-
ysis of this point did not include any citation to the legislative history of the statute. The 
conclusions regarding Congressional intent were drawn entirely from the language of the stat-
ute itself. 
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administrative or judicial opportunity.186 It characterized the taxpayer’s argu-
ment that the statute precludes “CDP review only where the taxpayer had a 
chance to contest his liability in court” as an attempt to read something into 
the statute that does not exist.187 In justifying its decision regarding the rea-
sonableness of the regulation, the Fourth Circuit first found that in the ad-
ministrative hearing before Appeals “taxpayers . . . have a genuine chance to 
explain why” they are not liable for the amount assessed by the Service.188 
Then, in describing the administrative opportunity to contest the liability, 
the court described the Appeals Office of the Service as “an independent de-
cisionmaker.”189 The Fourth Circuit found the regulation to be not only a 
reasonable, but the correct, interpretation of the statute. 

In a reversal of its position regarding the appropriate interpretation of the 
statute, the Service asserted a second basis for denying judicial review.190 It 
argued that section 6330(c)(4)(A) also prohibits a challenge to the liability 
during the CDP hearing. Subsection (c)(4)(A) provides that “[a]n issue may 
not be raised at the [CDP] hearing if … the issue was raised and considered 
at a previous hearing under section 6320 or in any other previous adminis-
trative or judicial proceeding; and . . . the person seeking to raise the issue 
participated meaningfully in such hearing or proceeding.”191 The Fourth Cir-
cuit agreed with the Service that “[s]ection 6330(c)(4) bars Iames from chal-
lenging his liability in the CDP context.”192 Mr. Iames argued that subsection 
(c)(4)(A) only applies to collection issues and not to challenges to the merits 
of the liability which are exclusively addressed by section 6330(c)(2)(B), but 
the court rejected this argument based on the broad “preclusive scope” of 
subsection (c)(4).193 

186Id. at 165.  
187Id. at 164.  
188Id. at 165.  
189Id.  
190The IRS Chief Counsel’s Office initially took the position that section 6330(c)(4) did 

not apply to the issue of prior hearing. See I.R.S. Chief Counsel Notice CC-2003-016, at 20 
(May 29, 2003). Chief Counsel replaced the 2003 notice with Office of Chief Counsel Notice 
CC-2006-019 (Aug. 18, 2006) that took no position on subsection (c)(4)’s effect on the prior 
hearing discussed in section 6330(c)(2)(B); however, it later reversed that position, adopting 
the position it argued here, that subsection (c)(4) provides an independent basis for denying 
a merits hearing in the CDP process if a prior merits hearing occurred. The language of sub-
section (c)(4) is different than that of subsection (c)(2)(B) because the hearing must occur 
rather just be offered and the taxpayer must have materially participated. Subsection (c)(4) 
also differs in that makes clear that the prior hearing could be administrative or judicial.  

191Iames, 850 F.3d at 167 (quoting I.R.C. § 6330(c)(4)).  
192Id.  
193Id.  
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The Tenth Circuit issued the second opinion in this trilogy of opinions 
concerning merits litigation in CDP in Keller Tank Services II, Inc.194 The 
Tenth Circuit applied the Chevron analysis with respect to the regulation and 
concluded that section 6330(c)(2)(B) was ambiguous in step one and that the 
interpretation of the statute in the regulation was a reasonable interpretation 
in step two. Like the Tax Court and the Fourth Circuit, the Tenth Circuit 
found that nothing on the face of the statute precluded an interpretation of 
the phrase “opportunity to dispute” as meaning an administrative or judicial 
hearing. The court found it unnecessary to consider subsection (c)(4)(A) be-
cause subsection (c)(2)(B) resolved the issue.195 The Tenth Circuit also ex-
pressed agreement with the Tax Court’s interpretation of this issue in Lewis, 
specifically quoting the language on the meaningful opportunity offered by a 
conference with Appeals.196 

In addressing the taxpayer’s concern that without the chance to have a 
merits hearing in the CDP process it would have no judicial remedy, the 
Tenth Circuit fell back on the old saw of refund litigation stating that Regu-
lation section 301.6330-1 “has no impact on the taxpayer’s ability to file a 
refund suit in federal district court. The jurisdiction of federal courts remains 
available for a taxpayer to contest its liability.”197 The court made no mention 
of the problem a taxpayer would confront in making full payment of a non-
divisible, assessable penalty. 

Lastly, in Our Country Home, the Seventh Circuit had the benefit of the 
two recent circuit court opinions on the issue. While making the same core 
decision upholding the validity of the regulation, the Seventh Circuit did so 
based on slightly different reasons than those of the Fourth and Tenth Cir-
cuits. The Seventh Circuit was the first of the three circuits to clearly appre-
ciate the importance of the opportunity for judicial review in CDP for tax-
payers who do not have the chance to litigate in Tax Court. The court 
acknowledged the importance of an administrative hearing before Appeals on 
the merits of the liability in the CDP case: 

194854 F.3d at 1178. This was the second and superseding opinion in the case because 
the government filed a Motion to Amend Opinion to Clarify Authority of IRS Office of 
Appeals over Rescission of I.R.C. 6707A Penalties. The Tenth Circuit granted the motion, 
withdrew the first opinion (Keller Tank Services II, Inc., 848 F.3d 1251 (10th Cir. 2017)), 
and substituted the revised opinion clarifying this point. 

195Keller Tank Services II, Inc., 854 F.3d at 1195 n.9. The Tenth Circuit gave this glanc-
ing nod to subsection (c)(4) but did not rely on it as an independent basis in holding for the 
Service as the Fourth Circuit had done. 

196Id. at 1199–200 (quoting Lewis, 128 T.C. at 61 (stating that “[a] conference with the 
Appeals Office provides a taxpayer a meaningful opportunity to dispute an underlying tax 
liability”)). 

197Id.  
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the CDP hearing amounts to much more than a second bite at the apple. In-
deed, insofar as a taxpayer uses the CDP process to challenge its liability, the 
administrative portion of the hearing is largely irrelevant. That’s because tax-
payers have the right to seek judicial review of the Appeals Office’s decision 
in tax court. . . . And the tax court reviews the Appeals Office’s determina-
tions on the liability de novo. . . . Thus, when liability is at issue, the admin-
istrative leg of a CDP hearing is better understood as a gateway to prepay-
ment, de novo judicial review.198 

Unlike either of the prior circuits addressing the issue, the Seventh Circuit 
exhibited an understanding of what is really at issue. Indeed, precisely because 
Appeals is not truly independent, taxpayers in the position of Keller Tank 
and others with assessable penalties will have only a small expectation of suc-
cess in Appeals but should then have the opportunity to obtain review before 
a judicial body. The Seventh Circuit acknowledged that only if it agreed with 
the taxpayer’s interpretation of the statute—that a prior “opportunity to dis-
pute” refers to a judicial hearing—would Our Country Home be able to ob-
tain judicial review without first paying $200,000. Nonetheless, the court 
stated “[w]e acknowledge that the government’s interpretation effectively 
closes the door to prepayment judicial relief for taxpayers in Our Country 
Home’s position. Nevertheless, we uphold the government’s interpretation 
under Chevron.”199 

Our Country Home was the first decision to acknowledge the manner in 
which the regulation interpreting section 6330(c)(2)(B) interrelates with Ser-
vice practice and its implications for taxpayers. The taxpayer argued that, by 
including a prior administrative hearing as an “opportunity to dispute,” the 
regulation essentially eliminated any opportunity for judicial review since a 
taxpayer will always have an opportunity for an administrative hearing with 
Appeals at the time of the assessment. The regulation’s inclusion of an ad-
ministrative hearing means that in no case will a taxpayer be able to contest 
the merits of the liability before the Tax Court because in every case the tax-
payer will have had such an opportunity prior to the CDP hearing.200  

Despite its acknowledgment of the problem, the Seventh Circuit rejected 
the taxpayer’s argument. The court also pointed to a concession by the tax-
payer that the Service only “sometimes” offers the opportunity for a hearing 
before the Appeals Office prior to an assessment.201 The court failed to note, 

198Our Country Home Enterprises, Inc., 855 F.3d at 784. 
199Id. The Seventh Circuit also pointed out that the refund opportunity, after full pay-

ment, remains intact: “Moreover, the regulation left intact Our Country Home’s right to file 
a refund suit in federal court after paying the tax. Thus, at all time, Our Country Home had 
a judicial forum available in which it could have challenged its liability.” Id. at 788. 

200Id. at 789. 
201Id. at 790. 
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however, that the Internal Revenue Manual directs Service employees to offer 
the opportunity for an Appeals hearing in essentially all cases of assessable 
penalties.202 Because the Service does not always follow its procedures and 
may only offer taxpayers a post-assessment opportunity for a hearing in Ap-
peals, some taxpayers will have the “opportunity” to contest the merits of an 
assessable penalty in Appeals in a CDP case but only if the Service slips up 
and fails to offer the “opportunity” for a hearing prior to making the penalty 
assessment. But because the decision to offer only a post-assessment hearing 
is up to the Service and not mandated by statute, the Seventh Circuit con-
cluded that taxpayers are not foreclosed from raising the merits in “all” cases. 
Thus, the ability to have a merits hearing in CDP turns on the whim or com-
petence of the Service rather than Congressional mandate. It is difficult to 
believe Congress intended this result. 

The Seventh Circuit’s Chevron analysis mirrored the analysis of the other 
circuits—the statute is ambiguous and the regulation is a reasonable interpre-
tation.203 Here, the court used subsection (c)(4) in a slightly different and 
quite logical way. It cited subsection (c)(4) to demonstrate that Congress 
knew how to distinguish prior judicial opportunities for review from prior 
administrative ones. The lack of the same specificity in subsection (c)(2)(B) 
renders that subsection ambiguous in addition to showing that Congress 
could easily have fixed the problem that concerned the taxpayer.204 The court 
also used subsection (c)(4) to make the point that if it held that the phrase 
“opportunity to dispute” in subsection (c)(2)(B) includes only judicial ac-
tions, then taxpayers like Our Country Home would avoid the opportunity 
for an administrative hearing with Appeals at the time of the assessment for 
fear that subsection (c)(4) would preclude later raising the issue. The court 
clearly rejected the taxpayer’s argument that subsection (c)(4) only applies to 
the collection issues in the case.205 Unlike the other circuits, the Seventh Cir-
cuit acknowledged the existence of some lack of harmony between subsection 
(c)(2)(B) and subsection (c)(4), but it resolved any potential problems by 
concluding that subsection (c)(4) only applies if a taxpayer requests a hearing 
with Appeals before the CDP case.206 

Through slightly different but primarily similar paths, each of the three 
circuits reached the same conclusion. Taxpayers with assessable penalties will 

202See Return Related Penalties in Appeals, I.R.M. 8.11.1 (July 3, 2019). 
203The Seventh Circuit concluded that “the government not only has reasonably inter-

preted an ambiguous statute but also has offered the most compelling interpretation.” Our 
Country Home, 855 F.3d at 790–91. 

204Id. at 787. 
205Id. at 792 (stating that “we read the word ‘issue’ as used in 6330(c)(4) to reach liability, 

as well [as collection]”). 
206Id. at 792–93. 
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not have CDP as a door to enter the Tax Court and litigate the merits of a 
penalty assessment. 

VVII.  The Role of the Taxpayer Bill of Rights in Providing an 
Independent Review of Service Decisions and Creating a Fair and Just 
Tax System 

Congress enacted reform legislation impacting tax procedure in 1988, 
1996, and 1998. The bills passed in these three years carried the informal, if 
not formal, title of Taxpayer Bill of Rights I,207 Taxpayer Bill of Rights II,208 
and Taxpayer Bill of Rights III,209 respectively. These pieces of legislation 
codified procedures the Service had adopted administratively that benefited 
taxpayers, such as installment agreements,210 and created new taxpayer favor-
able procedural provisions such as financial disability,211 CDP,212 and others. 
The specific additions to the Code created in these three pieces of legislation 
did not, however, address basic taxpayer rights despite the names given to the 
legislation. 

National Taxpayer Advocate (NTA) Nina Olson made adoption of a true 
Taxpayer Bill of Rights (TBOR), reflecting the fundamental rights that tax-
payers should expect when interacting with the federal tax system, a focal 
point of her tenure. She recommended congressional enactment of a statutory 
provision including such taxpayer rights as the right to be informed, the right 
to be assisted, the right to be heard, and the right of appeal.213 One of the 
biggest concerns of the NTA in proposing TBOR was that a tax system that 
did not make the rights of taxpayers explicit could undermine voluntary com-
pliance.214 Voluntary compliance plays a vital role in the success of our tax 
system, and ensuring its continued vitality is essential for compliance.215 

207Omnibus Taxpayer Bill of Rights, Subtitle J, Title VI, of the Technical and Miscella-
neous Revenue Act of 1988, Pub. L. No. 100-647, 100 Stat. 3342, 3730–52. 

208Taxpayer Bill of Rights 2, Pub. L. No. 104-168, 110 Stat. 1452–81 (1996). 
209Taxpayer Bill of Rights 3, Title III, of the Internal Revenue Service Restructuring and 

Reform Act of 1998, Pub. L. No. 105-260, 112 Stat. 685, 726–83. 
210I.R.C. § 6159. 
211I.R.C. § 6511(h). 
212I.R.C. §§ 6320, 6330. 
213The NTA made this proposal one of her first “Key Legislative Recommendation” in 

her 2007 Annual Report to Congress. Taxpayer Bill of Rights and De Minimis “Apology’ 
Payment, in 1 NATIONAL TAXPAYER ADVOCATE, 2007 ANNUAL REPORT TO CONGRESS 478–
89 (2007), https://www.irs.gov/advocate/national-taxpayer-advocates-2007-annual-report-
to-congress. 

214See Alice Abreu & Richard Greenstein, Embracing the TBOR, 157 TAX NOTES (TA) 
1281 (Nov. 27, 2017). 

215See, e.g., Voluntary Compliance: The IRS Is Overly Focused on So-Called “Enforce-
ment” Revenue and Productivity, and Does Not Make Sufficient use of Behavioral Research 
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In 2014, the Service adopted a TBOR administratively as a statement of 
principles for Service employees to follow.216 Then, in December of 2015, 
Congress enacted section 7803(a)(3) codifying TBOR.217 TBOR does not 
explicitly grant new rights to taxpayers, and its provisions focus on Service 
employees and their behavior toward taxpayers; however, the language speaks 
of rights that have meaning in the context of a taxpayer’s need for an inde-
pendent review of the decisions of the Service and of fairness.218 The language 
and the spirit of TBOR support the notion that taxpayers should have a ju-
dicial forum in which to raise concerns about an assessment.219 Two of the 
ten items in TBOR have particular applicability to the right for judicial re-
view. 

Section 7803(a)(3)(E) of TBOR provides for “the right to appeal a deci-
sion of the Internal Revenue Service in an independent forum.” If that right 
has meaning, the issue of what constitutes an independent forum takes on 

Insights to Increase Voluntary Tax Compliance, in 1 NATIONAL TAXPAYER ADVOCATE, 2016 

ANNUAL REPORT TO CONGRESS 50–63 (2016), https://taxpayeradvocate.irs.gov/Media/De-
fault/Documents/2016-ARC/ARC 16_Volume1_MSP_01_VoluntaryCompliance.pdf.  

216Press Release, Internal Revenue Service, IRS Adopts Taxpayer Bill of Rights (June 10, 
2014), https://www.irs.gov/pub/irs-news/IR-14-072.pdf [https://perma.cc/4W2A-KM85]. 

217I.R.C. § 7803(a)(3). TBOR was officially codified as part of the Protecting Americans 
From Tax Hikes Act of 2015, of the Consolidated Appropriations Act, 2016, Pub. L. No. 
114-113, Div. Q, Title IV, Subtitle A, § 401(a), 129 Stat. 2242, 3117 (2015) (effective De-
cember 18, 2015). The language of TBOR was taken directly from a bill proposed by Repre-
sentative Peter Roskam earlier that year. H.R. 1058, 114th Cong. (2015). Prior to its codifi-
cation, TBOR made its way into several other bills, thanks in large part to the work of the 
National Taxpayer Advocate; however, none of these bills was actually enacted into law. Still, 
a common thread exists throughout TBOR’s legislative history: TBOR was generally meant 
to highlight existing rights, not to confer new rights. See H.R. 5716, 110th Cong. (2008); 
H.R. 5047, 111th Cong. (2010); S. 3215, 111th Cong. (2010); H.R. 6050, 112th Cong. 
(2012); H.R. 3355, 112th Cong. (2012); H.R. 2768, 113th Cong. (2013). Section 
7803(a)(3) provides that “[i]n discharging his duties, the Commissioner shall ensure that em-
ployees of the Internal Revenue Service are familiar with and act in accord with taxpayer rights 
as afforded by other provisions of this title” but also includes a list of ten taxpayer rights. 

218Some authors have argued that TBOR does create new rights. See Abreu & Green-
stein, supra note 214; see also Symposium, Taxpayer Rights: All the Angles, 91 TEMP. L. REV. 
679 (2019) (discussing possible uses of TBOR in litigation); Leandra Lederman, Is the Tax-
payer Bill of Rights Enforceable? (Ind. U. Maurer Sch. L. Legal Stud. Res. Paper Series, Paper 
No. 404, 2019), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3365777##. 

219Early cases interpreting TBOR do not offer much support for the proposition that 
TBOR created new or independent rights. See Facebook v. United States, 121 A.F.T.R.2d 
2018-1261 (N.D. Cal. 2018); Moya v. Commissioner, 152 T.C. 182 (2019); Atl. Pac. Mgmt. 
Grp., LLC v. Commissioner, 152 T.C. No. 17 (2019).  
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special importance.220 While the Appeals Division of the Service has some 
aspects of independence and presents itself as independent, it has only a lim-
ited amount of independence, and that independence could have severe lim-
itations in a case such as Mr. Larson’s or in cases involving alleged frivolous 
positions.221 Although the Appeals Division seeks to provide an independent 
review of a case, on some issues its ability to maneuver becomes restrained by 
litigating positions adopted by the Service. For example, taxpayers may argue 
the invalidity of a regulation and persuade a court to overturn that regulation. 
Appeals will not overturn a regulation and adopt the position asserted by the 
taxpayer.222 Moreover, because Appeals operates within the Service and under 
rules governing Service employees, its independence from the Service has lim-
itations.223 A taxpayer seeking to challenge certain determinations made by 
the Service cannot find relief in Appeals because it has no authority to grant 
relief. In certain matters the agency ties the hands of Appeals, preventing it 
from granting an independent review. Even in matters in which overriding 
agency rules do not tie the hands of Appeals on a specific case or matter, its 
independence does not reach the level of that of the judiciary.224 

Section 7803(a)(3)(J) of TBOR provides for “the right to a fair and just 
tax system.” If Congress meant what it said in codifying this right, it must 
have intended that taxpayers have the right to a judicial review of tax assess-
ments. The current application of the Flora rule and the CDP provision 

220The issue of the meaning of the codification of TBOR continues to be the subject of 
debate. In their article, Abreu and Greenstein argue that the codification of the rights gives 
the rights a meaning even if the stated purpose was solely a listing of rights that already existed. 
Abreu & Greenstein, supra note 214, at 1299–301. 

221In Iames, and the other circuit decisions on merits litigation in CDP cases, the court 
found that Appeals was “an independent decisionmaker.” “As the Tax Court noted in Lewis, 
the law establishing Section 6330 also ‘mandate[d] that an independent appeals function exist 
within the IRS.’” Iames, 850 F.3d at 165. See supra notes 188–189 and accompanying text. 

222See, e.g., Some Exceptions to Appeals Authority, I.R.M. 8.1.1.2.1 (Feb. 10, 2012). 
While other exceptions to Appeals authority to settle cases exists, the brief list here is sufficient 
to demonstrate the limited independence of Appeals. 

223This has not changed with the passage of the recent Taxpayer First Act, creating Ap-
peals as an independent office within the Service similar to the Taxpayer Advocate Service. 
See I.R.C. § 7803(e). 

224While Appeals touts its independence (see, e.g., INTERNAL REVENUE SERV., AP-

PEALS—AN INDEPENDENT ORGANIZATION, https://www.irs.gov/appeals/appeals-an-inde-
pendent-organization [https://perma.cc/ZW5L-R7CF]), it operates within the Service subject 
to the limitations imposed upon it by the Service. For a recent expression of concern over the 
level of independence exhibited by Appeals, see Letter from the American Bar Association Tax 
Section, “Comments on Recent Practice Changes at Appeals” (May 9, 2017), https:// 
www.taxcontroversy360.com/wp-content/uploads/sites/30/2017/05/050917comments.auth 
checkdam.pdf [https://perma.cc/6P42-3SBW]. 
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which denies certain taxpayers the right to obtain judicial review of Service 
action is inconsistent with a fair and just system. The passage of the CDP 
provisions represented a congressional recognition of the importance of 
providing taxpayers with an opportunity to have their concerns heard. The 
inclusion of the right to litigate the merits of a tax liability under certain cir-
cumstances was an important part of allowing taxpayers to appropriately raise 
concerns. The current combination of authorities interpreting Flora and the 
CDP regulations, however, frustrates the right to a fair and just tax system. 
Although the codification of this right may not carry with it specific remedies 
that directly translate into a change in the structure for legal review, the recog-
nition and codification of this right provides a strong justification to remedy 
the problems caused by the current interpretation of the Supreme Court’s 
opinion in Flora, which predated both the adoption of refundable credits and 
Treasury regulations interpreting the right to litigate the merits of a liability 
in the CDP context. 

The answer to the problem of a lack of a judicial review for certain types 
of tax obligations cannot be directly found in the codification of TBOR; 
however, the provisions discussed here do provide a framework and an impe-
tus to change the current system. The concept that taxpayers have a right to 
an independent review of a decision by the Service and the right to a fair and 
just tax system leads directly to a right to have an opportunity for judicial 
review of Service decisions.225 

VVIII.  Finding a Solution for Taxpayers Currently Prevented from 
Obtaining Judicial Review of a Tax Liability 

The plaintiff in Larson argued, inter alia, for recalibrating the Flora rule as 
a solution to the current problem.226 The plaintiffs in Pfaff v. United States 
and Diversified Group, Inc. v. United States argued for recognition of the 
divisibility of assessable penalties as the solution to their problems.227 The 
plaintiffs in Iames, Keller Tank, and Our Country Home Enterprises argued 
for striking the CDP regulation that restricts merit litigation in CDP cases in 
which the taxpayer has not previously had the opportunity for judicial re-
view.228 The NTA provided a tiered set of recommendations to fix the prob-
lem created by Flora starting with clarifying that the full-payment rule does 

225María Teresa Soler Roch, The Right to Appeal to an Independent Forum. Taxpayer 
Access to Appeal and Mediation (presentation at the 3rd International Conference on Tax-
payer Rights, at the International Bureau of Fiscal Documentation, Amsterdam, May 3–4, 
2018).  

226See supra notes 17–20 and accompanying text. 
227See supra note 114. 
228See supra notes 183–206 and accompanying text. 
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not apply unless the liability is subject to review before the Tax Court.229 Her 
second suggestion sought to recalibrate the meaning of full payment.230 Her 
third recommendation would expand the Tax Court’s jurisdiction to allow it 
to hear nondeficiency cases.231 Her fourth and final recommendation sought 
to fix the problem by expanding the Tax Court’s CDP jurisdiction.232 This 
change would require retooling CDP in several ways and perhaps relying on 
the intent of Congress in passing the CDP statute. To create a system that 
allows all taxpayers to litigate the merits of a tax liability, the solution needs 
to fit a broad category of cases. This Part will discuss the possibility of fixing 
the problem through each of these approaches. 

A.  Fixing Flora by Making Clear It Only Applies to Deficiency Cases 
As discussed above, the Supreme Court’s decision in Flora II was closely 

divided, and the majority seemed persuaded that taxpayers who could not 
pay had the opportunity to petition the Tax Court to resolve their dispute 
before paying.233 As demonstrated in the section on assessable penalties, a 
long list of penalties now exists that leave many taxpayers without an oppor-
tunity to petition the Tax Court to contest their liability.234 Additionally, 
most of the assessable penalties do not allow the taxpayer to pay a divisible 
portion of the liability and sue for a refund. 

To provide such taxpayers with an opportunity to obtain judicial review, 
one option would be to adopt the interpretation of Flora expressed by the 
Solicitor General in Laing—the opportunity to go to district court without 
full payment of the assessment if recourse to the Tax Court does not exist.235 
This option would allow those taxpayers who cannot file a petition in the Tax 
Court or for whom the assessment is not divisible an opportunity to pay some 
portion of the tax, file a claim for a refund, and bring suit if the Service denies 
the claim or fails to act within six months. 

This approach would not overrule Flora. In Flora, the Supreme Court had 
before it a taxpayer who had received a notice of deficiency and had failed to 

229Fix the Flora Rule, supra note 27, at 379–80. This approach would fix the problem 
created by assessable penalties and match the Solicitor General’s views expressed in Laing. The 
NTA would couple this approach with a recommendation to allow the Tax Court hear these 
cases. As she noted, addressing the Flora problem for taxpayers like Mr. Larson would not fix 
the problem for many low-income taxpayers. 

230Id. at 380. This matches the suggestion of Carlton Smith in his article Let the Poor 
Sue for Refund Without Full Payment and addresses many of the problems that the Flora rule 
creates for low-income taxpayers. Smith, supra note 25, at 134–35. 

231Fix the Flora Rule, supra note 27, at 380–81. In many ways, this suggestion addresses 
the argument made by Mr. Larson regarding due process and the Phillips case. 

232Id. at 381–82.  
233See supra notes 65–72 and 88–103 and accompanying text. 
234See supra Part V. 
235See supra notes 120–126 and accompanying text. 
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petition the Tax Court for review. A taxpayer who receives a notice of defi-
ciency should not have the opportunity to pay some portion of the tax and 
file a claim in district court because of the prior opportunity to petition the 
Tax Court. This approach would acknowledge that the Supreme Court in 
Flora did not address the situation involving a taxpayer who does not have 
the opportunity for relief before the Tax Court or who does not have a divisi-
ble tax. Instead, this approach would leave intact the Supreme Court’s deci-
sion but acknowledge that the Flora rule was never intended to apply in cases 
in which the assessment of the liability did not make use of the deficiency 
process or involve a divisible tax or penalty. Moreover, this approach would 
recognize that a new breed of cases has arisen since the Flora decision, and 
that the taxpayers in these new cases need and deserve an opportunity for 
judicial review other than through full payment. This approach also avoids 
the arguments in Flora II concerning the 1935 amendment to the Declara-
tory Judgment Act and section 7422(e). Although the Flora II decision con-
sidered the provisions of the Declaratory Judgment Act and the Anti-Injunc-
tion Act to support its decision based on the complex statutory scheme 
applicable to tax litigation, the lack of Tax Court jurisdiction for taxpayers 
confronting assessable penalties does not directly impact the weight of the 
Court’s determination with respect to these issues. 

An exception to the Flora rule in connection with assessments that do not 
provide for review before the Tax Court or that are not divisible would pro-
vide these taxpayers with review before the district court. As argued by Mr. 
Flora, it would not prevent the Service from continuing its collection efforts 
during the period of the litigation.236 In addition, the opportunity to bring a 
refund case after payment of only a small portion of the assessed liability 
would provide the Service with the opportunity to assert a counterclaim for 
the balance of the liability; the Service could thus obtain a judgment against 
the taxpayer in those cases in which it prevails.237 Moreover, a judgment 
against the taxpayer would create an unlimited period of time within which 
the Service could collect the liability instead of the typical 10-year statute of 
limitations on collection.238 Of course, the additional cost of litigation in dis-
trict court and the potential creation of a judgment that could be collected 

236See supra notes 60–61 and accompanying text. 
237This is what happened in Flora at the district court level. Flora, 142 F. Supp. at 605–

07. 
238Compare 28 U.S.C. § 3201 (providing that a judgment in a civil action creates a lien 

on all real property of the judgment debtor for a period of 20 years after the filing of notice, 
renewable for an additional period of 20 years upon filing of a notice of renewal); Reg. 
§ 301.6325-1(a)(1) (providing that “the liability for the payment of the tax continues until 
satisfaction of the tax in full or until the expiration of the statutory period for collection, 
including such extension of the period for collection as is agreed to”); Beeler v. Commissioner, 
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for an unlimited period of time may provide reasons for not using this ap-
proach to fix the problems of the Flora rule, at least from the perspective of 
some of the affected taxpayers. 

This approach to address the Flora rule could be achieved through litiga-
tion if another taxpayer makes the same frontal assault on Flora that the tax-
payer pursued in Larson and succeeds in persuading the court to open its 
doors. Such a straightforward Flora fix could be the cheapest and quickest 
approach; however, a legislative solution amending section 1346 to confer 
jurisdiction on the district courts and the Court of Federal Claims to hear 
cases after only a nominal payment of the underlying tax and the filing of a 
timely claim would be a more direct means of effectuating this change. 

B.  Expanding Divisibility to Include Every Penalty 
As discussed above, the issue of divisibility has arisen fairly recently.239 For 

some time, it appeared that divisibility answered some of the Flora concerns. 
Taxpayers against whom the Service has imposed an assessable penalty can 
almost always satisfy the low-dollar barrier needed to obtain judicial review 
when the penalty is divisible.240 Depending on the tax or the penalty, this 
result could potentially occur through an acknowledgment by the Service of 
divisibility, through judicial decisions determining that all assessable penalties 
are divisible, or through corrective legislation.241 This approach to fixing the 
problem, however, suffers from some of the same concerns that favor a fix 
through CDP over a fix through the Flora rule. Most significantly, making 
the penalties divisible will direct litigation into the more expensive and cum-
bersome district courts rather than the Tax Court. 

98 T.C.M. (CCH) 479, 2009 T.C.M. (RIA) 2009-266 (concluding that the taxpayer re-
mained liable for his underlying liability even though respondent released the notice of federal 
tax liens) with I.R.C. § 6502 (allowing the collection of a tax by levy or a proceeding in court 
within ten years after the assessment of the tax). For a general discussion of the effect of re-
ducing a tax assessment to judgment, see Keith Fogg, To Infinity and Beyond—Judgments, 
PROCEDURALLY TAXING (Mar. 1, 2016), https://procedurallytaxing.com/to-infinity-and-be-
yond-judgments/ [https://perma.cc/8VRF-YWM2]. 

239See supra Part III.A. 
240For divisibility to work effectively, the “division” of the liability needs to require a 

relatively low payment. Additionally, the 30-day periods for filing suit required to contest 
some divisible assessments should be extended to a period of at least 90 days. 

241A legislative fix should also address the harshness of some of the rules applicable to 
divisible taxes. Cases such as Korobkin, 988 F.2d at 976, and Taylor, 2018-2 U.S.T.C. 
¶ 50,349, 122 A.F.T.R.2d at 5244–45, highlight the limited time frames that taxpayers face 
when attempting to satisfy some of the divisibility rules. If a Flora fix occurs through changes 
to the divisibility provisions, the rules to bring an action to contest an assessment should 
mirror the rules to bring a deficiency proceeding; shorter time frames to contest an assessment 
will more easily create traps for the unwary. 
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In addition to concerns regarding litigation in the district courts, the pos-
sibility exists that divisibility would not address the problem for every type of 
assessment not covered by the deficiency procedures. The termination assess-
ment at issue in Laing represents such an assessment. The Supreme Court 
concluded that the termination assessment process required a deficiency no-
tice, but other types of assessments may exist or be enacted with similar prob-
lems. Consequently, changes to ensure that all nondivisible taxes and penal-
ties not subject to the deficiency procedures are eligible for merit litigation in 
a CDP hearing before the Tax Court would better resolve the problems that 
currently exist and those that may arise in the future. A remedy that would 
finally allow taxpayers to obtain judicial review before the Tax Court seems 
to be the most preferable approach. 

C.  Reforming CDP to Allow Judicial Review in All Instances When None 
Currently Exists 

One of the concerns expressed in Flora was that the carefully crafted 
scheme established for tax litigation before the Tax Court, the district courts, 
and the Court of Federal Claims would be altered if taxpayers were permitted 
to sue for a refund without making full payment.242 Consequently, the solu-
tion that best fits this carefully crafted scheme today seems to lie in more 
widely opening the court doors to merits litigation in CDP cases. Arguably, 
Congress intended to do this in 1998.243 The regulations adopted by the Ser-
vice subsequent to the passage of the legislation creating CDP and the deci-
sional law supporting the regulations have now closed the door to broad use 
of CDP as a place to resolve merits issues in court. Opening that door wider 
would not undermine the original purpose of CDP or the carefully crafted 
scheme established for tax litigation. Because CDP litigation occurs in Tax 
Court which is the least expensive forum in which to litigate a tax case and 
which knows well how to work with pro se taxpayers, expanding the oppor-
tunity for judicial review of the merits of an assessment in CDP cases would 
be the simplest solution for taxpayers. If CDP is chosen as the means to ad-
dress the problems of the current system, the CDP process would require 
some reforms to ensure that it function appropriately in this setting. 

In response to many expressions of taxpayer concern regarding the lack of 
an opportunity for judicial review to contest the merits of a tax liability before 

242Congress’ use of divisible assessments undercuts the argument that there exists a care-
fully crafted scheme for tax litigation. At the time of the Flora decision, the only divisible 
penalty was the trust fund recovery penalty, but as discussed above, there now exist a number 
of divisible penalties and taxes, such as excise taxes, that operate with a divisible scheme. So, 
the carefully crafted scheme described by the Supreme Court in Flora no longer seems so 
careful. 

243See supra Part VI. 
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the Service initiates collection action, Congress created in CDP an oppor-
tunity for taxpayers to challenge the merits of the underlying liability if they 
had not previously received a statutory notice of deficiency or had not other-
wise had a chance to contest that liability, as well as the opportunity to raise 
issues concerning collection.244 Nevertheless, the three circuit court decisions 
upholding the regulations under section 6330(c)(2)(B) and the addition of 
section 6330(c)(4)(A) raise concerns that may limit the ability of taxpayers to 
litigate the merits of their claims.245 These concerns strongly suggest that 
Congress should amend section 6330 to make it clear that a taxpayer who has 
not had a prior opportunity for a judicial hearing on the merits of a liability 
will have that opportunity as a part of CDP.246 

Any legislation must address both sections 6330(c)(2)(B) and (c)(4)(A) to 
ensure that a taxpayer does not get tripped up because of a request for an 
administrative hearing.247 Legislation should encourage taxpayers who did 
not have the prior opportunity for a hearing to make an administrative re-
quest prior to or after the assessment. Every effort should be made to continue 
to encourage taxpayers to resolve their disputes with the Service at the admin-
istrative stage without resort to the courts. A revision to the statute should 
eliminate the concern raised in Our Country Home that the correct interpre-
tation of subsection (c)(4) could cause taxpayers to forego an administrative 
appeal to preserve a judicial appeal. Encouraging taxpayers to pursue an ad-
ministrative appeal while not forfeiting their right to a judicial hearing, if 
needed, provides the best practice of seeking administrative resolution, giving 
every taxpayer the opportunity for a judicial hearing to contest the merits of 
the liability at a point in the process before substantial collection activity oc-
curs. 

CDP generally takes place before the Service enforces collection from the 
taxpayer. CDP places a hold on administrative collection while the Tax Court 

244I.R.C § 6330(c)(2). 
245See supra notes 183–206 and accompanying text. 
246See Our Country Home Enterprises, Inc., 855 F.3d 773; Keller Tank Services II,, 

Inc., 854 F.3d 1178; Iames, 850 F.3d 160. 
247See Loveland v. Commissioner, 151 T.C. 78 (2018); see also Keith Fogg, What is a 

Prior Administrative Hearing, PROCEDURALLY TAXING (Oct. 2, 2018), https://procedurally-
taxing.com/what-is-a-prior-administrative-hearing/ [https://perma.cc/S2GA-YHY7] (gener-
ally discussing the decision in Loveland and the issue of a prior administrative hearing as it 
contrasts with the prior opportunity for a hearing discussed in Our Country Home Enter-
prises, Inc., Keller Tank Services II, Inc., and Iames). Correctively legislation would need to 
make clear that a prior opportunity for a hearing or a prior administrative hearing would not 
bar litigation of the merits of a liability for which the taxpayer did not have a prior opportunity 
to litigate the merits of the liability. Only with this change would CDP provide the appropri-
ate backstop to address the current situation. 
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has the opportunity to review the case.248 Using CDP allows taxpayers to pe-
tition the Tax Court regarding the merits of their liability which generally 
provides taxpayers with a less expensive forum for judicial resolution. For 
low-income taxpayers who might need to use CDP for merits litigation, the 
option to appear before the Tax Court allows them not only a cheaper judicial 
forum but also one accustomed to dealing with pro se petitioners. 

There are, nevertheless, downsides to using CDP as the means to provide 
taxpayers with a forum for judicial review.249 First, the time for requesting a 
CDP hearing is only 30 days.250 Second, the time for filing a Tax Court pe-
tition after receipt of an unfavorable determination from Appeals is only 30 

248Bringing a CDP case does not put a hold on offset or stop the Service from bringing 
a collection suit. See Tenholder v. United States, 2018-2 U.S.T.C. ¶ 50,412, 122 A.F.T.R.2d 
5951 (S.D. Ill. 2018) (discussing the collections actions the Service can take while a CDP case 
is pending; the context for the discussion was the impact of the prohibition on collection on 
the time period during which the Service may file a priority claim in bankruptcy); see also 
Keith Fogg, Suspending the Priority Claim Period and an Update on Clothier, PROCEDUR-

ALLY TAXING (Oct. 15, 2018), https://procedurallytaxing. com/suspending-the-priority-
claim-period-and-an-update-on-clothier-v-irs/ [https://perma. cc/N6CG-6JTE] (discussing 
the Tenholder decision). 

249One downside not discussed herein arises from a reduction in the amount of tax liti-
gation that would occur before the district courts; the district courts provide a broader diver-
sity of jurists considering tax cases. If almost all tax litigation funnels into Tax Court, we may 
well lose the benefit of such diversity. See Leandra Lederman, Tax Appeal: A Proposal to Make 
the Tax Court More Judicial, 85 WASH. U.L. REV. 1195 (2008). 

250Even though Congress made the time period to request a CDP hearing very short, the 
statute does not require that Appeals act quickly to address the CDP case. In fact, some evi-
dence suggests that Appeals acts even more slowly in CDP cases than in deficiency cases. See 
Carlton M. Smith & T. Keith Fogg, Tax Court Collection Due Process Cases Take Too 
Long, 130 TAX NOTES (TA) 403 (Jan. 25, 2011); Carlton M. Smith & T. Keith Fogg, Col-
lection Due Process Hearings Should be Expedited, 125 TAX NOTES (TA) 919 (Nov. 25, 
2009). If Congress amends section 6330 to permit a taxpayer who has not previously had an 
opportunity to litigate the merits of a liability to do so in CDP, it should also amend the time 
frames for filing a CDP request and especially a CDP petition to reflect the reality that these 
cases do not move quickly through the system. It should also make clear that the time period 
for filing the CDP petition is not a jurisdictional time frame, so that taxpayers who file late 
for good cause have a basis for arguing equitable tolling. See Duggan v. Commissioner, 879 
F.3d 1029 (9th Cir. 2018) (holding that the time to file a CDP petition is jurisdictional and 
filing one day late even if misled by the Service into doing so does not allow the Tax Court to 
have jurisdiction to hear the CDP case); but see Myers v. Commissioner, 928 F.3d 1025 
(D.C. Cir. 2019) (holding time period for filing a Tax Court petition not jurisdictional).  

Not only is the time period to request a CDP hearing very short, but taxpayers confront 
barriers when doing so. As a result, if CDP is chosen as the appropriate fix for the problems 
created by the current interpretation of Flora, then the process to request a CDP hearing 
should be simplified and made more transparent as part of this fix. For a general discussion of 
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days.251 Third, if the taxpayer is out of the country or otherwise does not 
receive the CDP notice or the CDP determination, nothing in the statute 
extends the time period for filing a Tax Court petition in a manner similar to 
that applicable when contesting a notice of deficiency.252 Fourth, the CDP 
notice and the CDP determination do not list the last day for the taxpayer to 
perform the act of filing the request or the petition, in a similar fashion to the 
notice of deficiency.253 Fifth, the CDP provisions must change to allow tax-
payers to seek a refund.254 Sixth, the CDP provisions might be amended to 

the problems encountered when requesting a CDP hearing, see Keith Fogg, The Jurisdictional 
Ramifications of Where You Send a CDP Request, 161 TAX NOTES (TA) 837 (Nov. 29, 
2018); see also Carlton Smith, CDP Requests Timely Filed in Wrong IRS Office: Tax Court 
Judges Disagree on Jurisdictional Consequences, PROCEDURALLY TAXING (May 30, 2018), 
https://procedurallytaxing.com/cdp-requests-timely-filed-in-wrong-irs-office-tax-court-judge 
s-disagree-on-jurisdictional-consequences/ [https://perma.cc/CV55-KRR7].  

251If Congress is concerned that taxpayers might continue to pyramid liabilities, it could 
carve out a special exception for such situations. CDP should not provide taxpayers with a 
haven from collection activity when they continue to accrue liabilities.  

252See Carlton Smith, Atuke v. Comm’r: A Clearly Unfair Dismissal for Lack of Juris-
diction Where the Taxpayer Had No Time to Timely File, PROCEDURALLY TAXING (Apr. 19, 
2016), https://procedurallytaxing.com/atuke-v-commr-a-clearly-unfair-dismissal-for-lack-of-
jurisdiction-where-the-taxpayer-had-no-time-to-timely-file-2/ [https://perma.cc/BB7J-P928] 
(describing a case that clearly presents a problem with the current CDP provisions).  

253See Collection Due Process and Innocent Spouse Notices: Amend IRC §§ 6320, 
6330, and 6015 to Require That IRS Notices Sent to Taxpayers Include a Specific Date by 
Which Taxpayers Must File Their Tax Court Petitions, and Provide That a Petition Filed by 
Such Specified Date Will Be Treated As Timely, in 1 NATIONAL TAXPAYER ADVOCATE, AN-

NUAL REPORT TO CONGRESS 299, 299–306 (2017), https://taxpayeradvocate.irs.gov/Me-
dia/Default/Documents/2017-ARC/ARC17_Volume1_LR_05_CDPspouse.pdf (providing 
a discussion of the need for dates on CDP notices similar to the dates Congress mandated 
appear on notices of deficiency). 

254In a reviewed opinion, the Tax Court interpreted section 6330 to preclude the allow-
ance of tax refunds or credits in the CDP context. Greene-Thapedi v. Commissioner, 126 
T.C. 1, 11 n.19, 13 (2006) (noting that “we should not assume overpayment jurisdiction in 
a section 6330(d) proceeding absent express statutory provision” but acknowledging that 
“there could be a collection action review proceeding where (unlike the instant case) the pro-
posed collection action is not moot and where pursuant to sec. 6330(c)(2)(B), the taxpayer is 
entitled to challenge ‘the existence or amount of the underlying tax liability’”); Willson v. 
Commissioner, 805 F.3d 316 (D.C. Cir. 2015) (affirming the Tax Court on this point alt-
hough in a slightly different context); McLane v. Commissioner, 116 T.C.M. (CCH) 277, 
2018 T.C.M. (RIA) ¶ 2018-149 (closing the door to any refund in the CDP context to the 
extent that Greene-Thapedi left it open). See generally Keith Fogg, Tax Court Reiterates That 
It Lacks Refund Jurisdiction in Collection Due Process Cases, PROCEDURALLY TAXING 
(Oct. 4, 2018), https://procedurallytaxing.com/tax-court-reiterates-that-it-lacks-refund-juris-
dictio n-in-collection-due-process-cases/ [https://perma.cc/8YKT-5EMP]. 
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allow taxpayers who are in a “currently not collectible” status to raise a merit 
contest, thereby addressing the concerns raised in Professor Smith’s article.255 

These procedural issues detract from CDP as the perfect vehicle to provide 
taxpayers with a judicial forum to review the merits of any tax liability. None-
theless, revised CDP procedures may well offer a cheaper, more satisfactory 
means to do so than any of the available alternatives. Moreover, if CDP is 
amended to address the current problems, it could serve as a means to allow 
taxpayers to obtain a hearing on the merits in a manner that best harmonizes 
with the current system for tax litigation. 

IIX.  Conclusion 
Perhaps counsel for Mr. Laing provided the best summary in his closing 

statement to the Supreme Court in the first hearing: “Give me a fellow in a 
black robe who has no interest, who merely wants to see justice done in the 
abstract, and I think we’ve got [sic] what this country is all about.”256 

The recent unsuccessful litigation by taxpayers seeking to obtain the op-
portunity for judicial review of tax assessments highlights a problem in our 
system of tax administration. All taxpayers should have a realistic, and not 
just a theoretical, opportunity to obtain judicial review of the taxes (and pen-
alties) imposed on them. As is frequently stated: “There is a strong presump-
tion favoring judicial review of administrative action.”257 The Supreme Court 
has said that judicial review of final agency action is not denied unless “there 
is persuasive reason to believe that such was the purpose of Congress.”258 Ab-
sent express statutory prohibition, agencies “bear the heavy burden of over-
coming the strong presumption that Congress did not mean to prohibit all 
judicial review of [an agency’s] decision.”259 The presumption in favor of ju-
dicial review applies in tax refund cases as well as cases brought under the 
Administrative Procedure Act.260 

To accomplish the goal of providing all taxpayers with a realistic oppor-
tunity to obtain judicial review of a decision by the Service to impose a tax or 
a penalty, we need a change in the way we approach jurisdiction with respect 
to assessable penalties. Too often, these penalties create a liability so large that 
taxpayers are unable to satisfy the full-payment requirement of the Flora rule 
and, thus, serve as a practical bar to judicial review. Of course, the Flora rule 

255Smith, supra note 25, at 134–35. 
256Laing I Oral Argument, supra note 2, at 1:53:07.  
257See, e.g., Salazar v. King, 822 F.3d 61, 75 (2d Cir. 2016) (citing, inter alia, Mach 

Mining, LLC v. EEOC, 575 U.S. 480, 486 (2015); Block v. Cmty. Nutrition Inst., 467 U.S. 
340, 349 (1984)). 

258Bowen v. Mich. Acad. of Family Physicians, 476 U.S. 667, 670 (1986). 
259Dunlop v. Bachowski, 421 U.S. 560, 567 (1975). 
260Starr Int’l Co. v. United States, 139 F. Supp. 3d 214 (D.D.C. 2015). 
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disadvantages taxpayers in addition to those with assessable penalties. As the 
NTA documented with examples and statistics, the Flora rule disadvantages 
low-income taxpayers who often lack the ability to pay their tax liabilities in 
full and may subject them to piecemeal collection over many years through 
offset or levy.261 If a legislative approach is adopted to remedy the problems 
created by the Flora rule, that legislation should address the difficulties that 
the Flora rule creates for low-income taxpayers and resolve those difficulties 
so that those without financial resources are not denied a realistic opportunity 
for judicial review. 

On the other side of the equation, care must be taken to preserve a system 
of judicial review that does not overwhelm the ability of the judicial branch 
to review these requests. Any additional litigation resulting from changes to 
the Flora rule should not overwhelm the system. At this time, however, very 
few refund suits are filed in district courts. Because the number of refund 
suits and the number of CDP cases filed in the Tax Court are similarly low, 
it appears that room exists for some additional litigation.262 

The government’s flip regarding the application of the full-payment rule 
of Flora and the inability of taxpayers to use CDP to contest tax liabilities 
and assessments on the merits have worsened the situation. These actions un-
dermine taxpayer confidence in the tax system by suggesting the government 
affirmatively seeks to avoid having its decisions reviewed by the judiciary. 
Adopting a narrow interpretation of the Flora rule and limiting its application 
to only those cases in which the affected taxpayer has the opportunity to pe-
tition the Tax Court would correct the current problems involving the post-
Flora enactment of assessable penalties. Adopting an interpretation of the 
Flora rule to permit judicial review in the district courts when review is not 
otherwise available in the Tax Court or interpreting the divisibility rules to 
apply to all penalties, however, presents some practical limitations that make 
them inferior remedies. The more preferable remedy would be to amend the 
CDP provisions to ensure that all taxpayers subject to collection procedures 
have the opportunity to challenge the merits of any liability in a CDP pro-
ceeding if they did not previously have the opportunity to challenge the mer-
its in a judicial proceeding. 

 
 
 
 

261See Fix the Flora Rule, supra note 27, at 365–66. 
262See id. at 382 (providing statistics showing that less than one percent of CDP notices 

result in a Tax Court case); see also Keith Fogg, Statistics on Cases in Litigation from ABA 
Tax Section Meeting in May, PROCEDURALLY TAXING (Aug. 14, 2019), https://procedurally-
taxing.com/statistics-on-cases-in-litigation-from-aba-tax-section-meeting-in-may/ [https:// 
perma.cc/Y3M2-NLMQ] (highlighting the very low rate of tax refund cases).  
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AAppendix 

Chapter 68, Subchapter B, Part I 

ASSESSABLE PENALTIES  

I.R.C. § Title Divisible Year  
Enacted 

Penalty 

6672 Failure to Collect and Pay Over 
Tax, or Attempt to Evade or 
Defeat Tax 

Y 1954 Amount of tax evaded 
or not collected or not 
accounted for 

6674 Fraudulent Statement or Fail-
ure to Furnish Statement to 
Employee 

Y 1954 $50 per 

6675 Excessive Claims With Respect 
to the Use of Certain Fuels 

Y 1956 Greater of two times 
the excessive amount 
or $10 

6676 Erroneous Claim for Refund or 
Credit 

N 2007 20% of excessive 
amount 

6677 Failure to File Information 
With Respect to Certain For-
eign Trusts 

N 1962 Greater of $10k or 
35% of gross report- 
able amount 

6679 Failure to File Returns, Etc., 
With Respect to Foreign Cor-
porations or Foreign Partner-
ships 

N 1962 $10k 

6682 False Information With Re-
spect to Withholding 

Y 1966 $500 per statement 

6684 Assessable Penalties With Re-
spect to Liability for Tax Un-
der Chapter 42 

N 1969 Penalty equal to 
amount of tax. 

6685 Assessable Penalty With Re-
spect to Public Inspection Re-
quirements for Certain Tax-Ex-
empt Organizations 

Y 1969 $5000 per 

6686 Failure to File Returns or Sup-
ply Information by DISC or 
Former FSC 
 
 

Y 1971 $1000 per 
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I.R.C. § Title Divisible Year  

Enacted 
Penalty 

6688 Assessable Penalties With Re-
spect to Information Required 
to be Furnished Under Section 
7654 

Y 1972 $1000 per 

6689 Failure to File Notice of 
Redetermination of For-
eign Tax 

N 1980 5% of deficiency per 
month not filed, max 
25%  

6690 Fraudulent Statement or Fail-
ure to Furnish Statement to 
Plan Participant 

Y 1974 $50 per 

6692 Failure to File Actuarial Report Y 1974 $1,000 per 
6693 Failure to Provide Reports on 

Certain Tax-Favored Accounts 
or Annuities; Penalties Related 
to Designated Nondeductible 
Contributions 

Y 1974 $50 per 

6694 Understatement of Taxpayer’s 
Liability by Tax Return Pre-
parer 

   

6694(a) Understatement Due to Unrea-
sonable Position 

Y 1989 Greater of $1,000 per 
or 50% of income to 
preparer 

6694(b) Understatement Due to Willful 
or Reckless Conduct 

Y 1989 Greater of $5,000 or 
75% of income to 
preparer 

6694(c) Extension of Period of Collec-
tion While Preparer Pays 15 
Percent of Penalty 

  Preparer pays no less 
than 15%  

6695 Other Assessable penalties With 
Respect to the Preparation of 
Tax Returns for Other Persons 

   

6695(a) Failure to Furnish Copy to 
Taxpayer 

Y 1989 $50 per 

6695(b) Failure to Sign Return Y 1989 $50 per 
6695(c) Failure to Furnish Identifying 

Number 
Y 1989 $50 per 

6695(d) Failure to Retain Copy or List Y 2007 $50 per 
6695(e) Failure to File Correct Infor-

mation Returns 
Y 1989 $50 per 

6695(f) Negotiation of Check Y 1976 $500 per 
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I.R.C. § Title Divisible Year  

Enacted 
Penalty 

6695(g) Failure to be Diligent in Deter-
mining Eligibility for Certain 
Tax Benefits 

Y 1997 $500 per 

6695A Substantial and Gross Valua-
tion Misstatements Attributable 
to Incorrect Appraisals 

Y 2006 Equal to the lesser of 
(1) the greater of 10% 
of underpayment or 
$1,000 or (2) 125% 
of gross payment re-
ceived 

6696 Rules Applicable With Respect 
to Sections 6694, 6695, and 
6695A 

   

6698 Failure to File Partnership Re-
turn 

 2007 $195 per month mul-
tiplied by number of 
partners 

6699 Failure to File S Corporation 
Return 

 2007 $195 per month mul-
tiplied by number of 
shareholders 

6700 Promoting Abusive Tax Shel-
ters, Etc. 

Y 1982 Lesser of $1,000 or 
100% of gross income 
from such activity  

6701 Penalties for Aiding and Abet-
ting Understatement of tax Lia-
bility 

Y 1982 $1,000 (ind.) or 
$10,000 (corp.) 

6702 Frivolous Tax Submissions N 1982 $5,000 
6703 Rules Applicable to Penalties 

Under Sections 6700, 6701, 
and 6702 

 1982  

6704 Failure to Keep Records Neces-
sary to Meet reporting Require-
ments Under Section 6047(d) 

Y 1982 $50 per, max $50k 

6705 Failure by Broker to Provide 
Notice to Payors 

Y 1983 $500 per 

6706 Original Issue Discount Infor-
mation Requirements 

   

6706(a) Failure to Show Information 
on Debt Instrument 

Y 1984 $50 per 

6706(b) Failure to Furnish information 
to Secretary 
 

Y 1984 $50k per failure 
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I.R.C. § Title Divisible Year En-

acted 
Penalty 

6707 Failure to Furnish Information 
Regarding Reportable Transac-
tions 

N 1984/ 
2007 

$50k unless listed 
transaction, then 
$200k or 50% or 75% 
of gross income de-
rived 

6707A Penalty for Failure to Include 
Reportable Transaction Infor-
mation With Return 

N 2004 75% of decrease in tax 
with maximum of 
$200k 

6708 Failure to Maintain Lists of Ad-
visees With Respect to Reporta-
ble Transaction 

Y 1984 $10k per day 

6709 Penalties With Respect to 
Mortgage Credit 
Certificates 

Y 1989 $1,000 per (negl.), 
$10k per (fraud), $200 
per (non-filing) 

6710 Failure to Disclose That Con-
tributions Are Nondeductible 

Y 1987 $1,000 each day, $10k 
max unless intentional 

6711 Failure by Tax Exempt Organi-
zation to Disclose That Certain 
Information or Service Availa-
ble from Federal Government 

Y 1987 $1,000 per or 50% ag-
gregate cost 

6712 Failure to Disclose Treaty-
Based Returns Positions 

N 1988 $1,000 per (ind.), 
$10k per (corp.) 

6713 Disclosure or Use of Infor-
mation by Preparers of Returns 

Y 1988 $250 per with $10k 
annual max 

6714 Failure to Meet Disclosure Re-
quirements Applicable to Quid 
Pro Quo Contributions 

Y 1993 $10 per with $5k an-
nual max 

6715 Dyed Fuel Sold for Use or 
Used in Taxable Use, Etc. 

Y 1993 $1,000 or $10 per gal-
lon (greater of) 

6715A Tampering with or Failing to 
maintain Security Require-
ments for Mechanical Dye In-
jection Systems 

Y 2004 Greater of $25k or $10
per gallon for tamper-
ing and $1,000 for 
each failure to main-
tain standards and 
$1,000 per day for the 
failure to correct a vio-
lation 

6717 Refusal of Entry  Y 2004 $1,000 per 
 



 ACCESS TO JUDICIAL REVIEW 499 

Tax Lawyer, Vol. 73, No. 3 

 
I.R.C. § Title Divisible Year  

Enacted 
Penalty 

6718 Failure to Display Tax Registra-
tion on Vessels 

Y 2004 $500 per (monthly) 

6719 Failure to Register or  
Reregister 

Y 2004 $10k + $1,000 per day 

6720 Fraudulent Acknowledgments 
With Respect to Donations of 
Motor Vehicles, Boats, and Air-
planes 

Y 2004 Highest value of vehi-
cle or $5,0000 

6720A Penalty with respect to Adulter-
ated Fuel 

Y 2005 $10k per transfer 

6720B Fraudulent Identification of 
Exempt  
Use Property 

N 2006 $10k 

6720C Failure to Notify Health 
Plan* 

N 2009 10% of premium 

Chapter 68, Subchapter B, Part II 
FAILURE TO COMPLY WITH CERTAIN INFORMATION REQUIRE-

MENTS  

I.R.C. § Title Divisible Year  
Enacted 

Penalty 

6721 Failure to File Correct Infor-
mation Returns 

Y 2010 $250 per with $3M 
maximum 

6722 Failure to Furnish Correct 
Payee Statements 

Y 2014 $250 per with $3M 
maximum 

6723 Failure to Comply With Other 
Information Reporting Re-
quirements 

Y 1989 $50 per with $100k 
max 

6725 Failure to Report Information 
Under Section 4101 

Y 2004 $10k per 

* Repealed, Tax Technical Corrections Act of 2018, Pub. L. No. 115-141, 
§ 401(d)(7)(B), Div. U. 
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