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INTRODUCTION AND RULE 35 STATEMENT 

This case presents the question whether the 30-day deadline to file a petition 

for review of a notice of determination from the Commissioner of Internal Revenue 

under 26 U.S.C. § 6330(d)(1) is the rare “jurisdictional” time limit that deprives the 

Tax Court of authority to equitably toll the filing deadline.  More than a decade of 

Supreme Court precedent answers that question in the negative.  Time and again, the 

Supreme Court has granted certiorari to reaffirm that—absent a clear statement to 

the contrary—statutory time limits are nonjurisdictional claim-processing rules 

presumptively subject to equitable tolling.  See, e.g., United States v. Kwai Fun 

Wong, 575 U.S. 402 (2015); Sebelius v. Auburn Reg’l Med. Ctr., 568 U.S. 145 

(2013); Henderson v. Shinseki, 562 U.S. 428 (2011).  Congress did nothing special 

in § 6330(d)(1) to depart from that rule.   

In a split decision, the panel nevertheless held that the 30-day filing deadline 

has jurisdictional status.  Judge Kelly disagreed, but concurred because she believed 

that a prior decision of this Court compelled that result.  Op. 10 (Kelly, J., concurring 

in part and concurring in the judgment) (citing Hauptman v. Commissioner, 831 F.3d 

950, 953 (2016)).  The panel’s decision cannot be reconciled with the Supreme 

Court’s cases.  It deepens and entrenches an existing split between the Ninth and 

D.C. Circuits.  See Duggan v. Commissioner, 879 F.3d 1029 (9th Cir. 2018); Myers 

v. Commissioner, 928 F.3d 1025 (D.C. Cir. 2019).  And the disagreement between 
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the majority and concurring opinions highlights intra-circuit division.  This is a 

critically important issue that arises with considerable frequency and that impacts 

the ability of low-income, pro se litigants to get their day in court.  And the 

jurisdictional holding was dispositive here, providing a clean vehicle for review.  

Rehearing by the en banc Court is warranted and needed. 

ARGUMENT 

I. THE PANEL DECISION CONFLICTS WITH SUPREME COURT 
PRECEDENT  

A. Recent Supreme Court Precedent Makes Clear That A Time Limit 
Is Only Rarely Jurisdictional 

As the Supreme Court has explained, whether a time limit is “jurisdictional” 

is not merely a “semantic” question.  Henderson v. Shinseki, 562 U.S. 428, 434 

(2011).  “Branding a rule as going to a court’s subject-matter jurisdiction alters the 

normal operation of our adversarial system.”  Id.  A jurisdictional time limit is not 

subject to equitable tolling, must be considered sua sponte, and can be raised at any 

time—including on appeal—to get a case dismissed.  See Sebelius v. Auburn Reg’l. 

Med. Ctr., 568 U.S. 145, 152-53 (2013). 

Because of the “untoward consequences” that attach to a jurisdictional label, 

the Supreme Court has “‘tried in recent cases to bring some discipline to the use’ of 

the term ‘jurisdiction.’”  Id. at 153 (quoting Henderson, 562 U.S. at 435).  “‘[C]laim-

processing rules,’” for example, “should not be described as jurisdictional.”  
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Henderson, 562 U.S. at 435.  “These are rules that seek to promote the orderly 

progress of litigation by requiring that the parties take certain procedural steps at 

certain times.”  Id.  And, “[t]ime and again,” the Supreme Court has “described filing 

deadlines as ‘quintessential claim-processing rules,’ which ‘seek to promote the 

orderly progress of litigation,’ but do not deprive a court of authority to hear a case.”  

United States v. Kwai Fun Wong, 575 U.S. 402, 410 (2015) (quoting Henderson, 

562 U.S. at 435). 

To be sure, Congress can decide to brand a time limit jurisdictional and, in so 

doing, impose all of the “[h]arsh consequences” that follow.  Fort Bend Cty. v. Davis, 

139 S. Ct. 1843, 1849 (2019) (quoting Kwai Fun Wong, 575 U.S. at 409).  But it has 

to do so in clear terms.  Under the Supreme Court’s “readily administrable bright 

line” rule, Arbaugh v. Y&H Corp., 546 U.S. 500, 516 (2006), a “time bar[]” will be 

treated as jurisdictional “only if Congress has ‘clearly state[d]’ as much,” Kwai Fun 

Wong, 575 U.S. at 409 (alteration in original) (quoting Auburn Reg’l, 568 U.S. at 

153).  See Hamer v. Neighborhood Hous. Servs. of Chicago, 138 S. Ct. 13, 20 n.9 

(2017).  “[A]bsent such a clear statement, . . . ‘courts should treat the restriction as 

nonjurisdictional.’”  Kwai Fun Wong, 575 U.S. at 409-10 (alterations in original) 

(citations omitted).  Although Congress does not have to use “‘magic words,’” 

“traditional tools of statutory construction must plainly show that Congress imbued 

a procedural bar with jurisdictional consequences.”  Id. (citation omitted).  Applying 
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that “clear statement rule,” the Supreme Court has “made plain that most time bars 

are nonjurisdictional.”  Id. at 410.  And the Court has not found a single statutory 

filing deadline sufficiently clear to qualify as jurisdictional under that rule. 

B. The Panel Decision Conflicts With That Supreme Court Precedent 

This case is about the filing deadline in 26 U.S.C. § 6330(d)(1).  Section 6330 

describes the process available when the Internal Revenue Service (“IRS”) seeks to 

levy on a taxpayer’s property to collect unpaid but reported tax liabilities.  Before 

levying, the IRS notifies the taxpayer of her right to what is often referred to as a 

“collection due process” or “CDP” hearing to dispute the obligation (see id. 

§ 6330(a)), and the taxpayer may request such a hearing before an IRS appeals 

officer (id. § 6330(b)).  Subsection (c) is titled “Matters considered at hearing,” and 

sets forth precisely what matters may (and may not) be raised during the hearing.  

Id. § 6330(c).  After the hearing, the IRS issues a determination.  Id. § 6330(c)(3).  

And that is when the filing deadline comes into play:  the taxpayer “may, within 30 

days of a determination under this section, petition the Tax Court for review of such 

determination (and the Tax Court shall have jurisdiction with respect to such 

matter).”  Id. § 6330(d)(1).  

The question is whether the 30-day filing deadline is the “rare statute of 

limitations that can deprive a court of jurisdiction.”  Kwai Fun Wong, 575 U.S. at 

410.  That the time bar and jurisdictional grant are both located in § 6330(d)(1) does 
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not answer that question.  The Supreme Court has repeatedly rejected “proximity-

based argument[s].”  Auburn Reg’l, 568 U.S. at 155; see Weinberger v. Salfi, 422 

U.S. 749, 763-64 (1975); Gonzalez v. Thaler, 565 U.S. 134, 143-47 (2012).  As the 

Court has admonished, “[a] requirement we would otherwise classify as 

nonjurisdictional . . . does not become jurisdictional simply because it is placed in a 

section of a statute that also contains jurisdictional provisions.”  Auburn Reg’l, 568 

U.S. at 155.  So while there is no dispute that something in Section 6330(d)(1) has 

jurisdictional significance, it must be clear and unequivocal that this something is 

the filing deadline.  For the reasons set forth below, it is not. 

The critical phrase here is “such matter.”  “Such matter” is best understood to 

refer to the subject matter of the appeal, not the time limit.  A near-identical phrase, 

“[s]uch [m]atters,” appears in the title to the prior subsection (c), which details what 

“[m]atters” may be considered at the administrative hearing.  26 U.S.C. § 6330(c).  

Subsection (d) then refers both to the “determination” and the petition for review.  

Id. § 6330(d)(1).  The Tax Court thus has jurisdiction to consider “such matter”—

i.e., everything “considered at [the] hearing” (id. § 6330(c)), and addressed in the 

determination or the petition for review.   

This reading is reinforced by the structure of § 6330(d)(1).  The jurisdictional 

grant is separated from the rest of the provision by parentheses and is introduced by 

the word “and,” signifying a new independent clause.  See William Strunk Jr. & E.B. 
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White, The Elements of Style  5-7, 90-91 (4th ed. 2000) (independent clauses are 

“grammatically complete” sentences and “may be joined by a coordinating 

conjunction”).  The filing deadline, in turn, is separated from the rest of the sentence 

by commas.  That is, the jurisdictional grant and the time limit appear in distinct 

clauses, and the provision does not expressly condition jurisdiction on the time limit 

or otherwise link the two.1   

Section 6015, in contrast, provides that an individual “may petition the Tax 

Court (and the Tax Court shall have jurisdiction) to determine the appropriate relief 

available to the individual under this section if such petition is filed” by certain time 

deadlines, which are then set forth in two romanettes.  26 U.S.C. § 6015(e)(1)(A) 

(emphasis added).  Often referred to as the “innocent spouse” provision, that 

subparagraph expressly conditions the Tax Court’s jurisdiction on whether (“if”) the 

petition is filed within a certain time frame.  See Nauflett v. Commissioner, 892 F.3d 

649, 652-53 (4th Cir. 2018) (holding § 6015 time limit to be jurisdictional under 

clear statement rule); Rubel v. Commissioner, 856 F.3d 301, 304-05 (3d Cir. 2017) 

                                           
1  The panel majority cited Section 6330(e)(1) in passing (Op. 6), but the 

Commissioner did not rely on that subsection in his appellate brief.  For good reason.  
Although it limits the Tax Court’s jurisdiction to grant certain equitable relief to 
“timely” appeals, it does so only “under this paragraph” (i.e., (e)(1)), and does not 
further define what “timely filed” means.  Cf. 26 U.S.C. § 6213(a). 
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(same); Matuszak v. Commissioner, 862 F.3d 192, 196 (2d Cir. 2017) (same).  

Section 6330(d)(1) does not. 

And there are good reasons why Congress would not have wanted to attach 

such “drastic” jurisdictional consequences to the 30-day filing deadline here.  Op. 10 

(Kelly, J., concurring in part and concurring in the judgment).  Section 6330 is a 

procedural safeguard for taxpayers: it is the taxpayer’s only opportunity to challenge 

the deficiency notice before collection, which could entail the loss of a home, a car, 

or a savings account.  Thirty days is also a relatively short period of time to file a 

petition for review compared to other Tax Court filing deadlines.  Cf. 26 U.S.C. 

§ 6213(a) (90 days for U.S. addressees and 150 days for foreign addressees); id. 

§ 6015(e) (90 days); United States v. Beggerly, 524 U.S. 38, 48-49 (1998) (noting 

the “unusually generous” nature of the 12-year limitations period).  And a  

majority of the taxpayers filing these petitions are proceeding pro se.  See  

National Taxpayer Advocate, 2018 Annual Report to Congress, Vol. 1 at 429  

(2018), https://taxpayeradvocate.irs.gov/Media/Default/Documents/2018-ARC/ 

ARC18_Volume1.pdf (“National Taxpayer Advocate 2018 Annual Report”).     

Despite all of this, the panel majority held that a “plain reading” of the statute 

compelled the conclusion that Section 6330(d)(1) is the “rare instance where 

Congress clearly expressed its intent to make the filing deadline jurisdictional” 

because, in the majority’s view, the phrase “such matter” refers back to the time 
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deadline.  Op. 6.  But even the majority recognized that “there might be alternative 

ways that Congress could have stated the jurisdictional nature of the statute more 

plainly.”  Op. 7.  And that, in many ways, is the point.  Jurists can debate which 

interpretation is more reasonable, but the Supreme Court requires a clear and 

unequivocal statement.  As Judge Kelly correctly concluded, Section 6330(d)(1) is 

not “sufficiently clear” to justify such an “unusual departure” from “the ordinary 

rule.”  Op. 10 (Kelly, J., concurring in part and concurring in the judgment).2      

II. THE PANEL DECISION DEEPENS A CIRCUIT CONFLICT AND 
HIGHLIGHTS INTRA-CIRCUIT DIVISION 

A. The Panel Decision Deepens A Circuit Conflict 

The panel decision deepens and entrenches an existing circuit conflict that has 

garnered the attention of litigants, amici, and academics alike over the last two years.  

See, e.g., Bryan T. Camp, New Thinking about Jurisdictional Time Periods in the 

Tax Code, 73 Tax Law. 1, 36-40 & nn.146 & 149 (2019) (concluding that “lower 

court precedents” that treat § 6330(d)(1) as jurisdictional are “unlikely to survive 

Supreme Court scrutiny”). 

                                           
2  Because both the panel and the Tax Court wrongly held that the filing deadline 

is jurisdictional, neither considered the Commissioner’s argument that equitable 
tolling would not be available regardless.  Op. 7 n.3; Appendix of Petitioner-
Appellant 105-06 (Tax Court Order of Dismissal).  That argument has no merit.  But 
if this Court grants en banc review and reverses the jurisdictional ruling, it should 
remand for the Tax Court to consider in the first instance the Commissioner’s 
alternative argument that equitable tolling is not available for other reasons.   
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In Duggan v. Commissioner, the Ninth Circuit held (without oral argument) 

that § 6330(d)(1)’s filing deadline is jurisdictional.  879 F.3d 1029, 1035 (9th Cir. 

2018).  The Ninth Circuit recognized that (d)(1) might not provide “the clearest 

statement possible,” but deemed the text sufficiently “clear” because it “expressly 

contemplates the Tax Court’s jurisdiction,” and the filing deadline is “in the same 

breath” as the grant of jurisdiction.  Id. at 1034.   

The following year, the D.C. Circuit disagreed.  In Myers v. Commissioner, a 

divided D.C. Circuit panel held that 26 U.S.C. § 7623(b)(4) does not create a 

jurisdictional filing deadline.  928 F.3d 1025, 1034-36 (D.C. Cir. 2019).  Section 

7623(b)(4), a whistleblower provision, states that “[a]ny determination regarding an 

award under paragraph (1), (2), or (3) may, within 30 days of such determination, be 

appealed to the Tax Court (and the Tax Court shall have jurisdiction with respect to 

such matter).”  26 U.S.C. § 7623(b)(4) (emphasis added).  Even though 

§§ 7623(b)(4) and 6330(d)(1) are textually indistinguishable, the D.C. Circuit could 

not find sufficient indicia that the time limit should have jurisdictional status.   

In the majority’s view, “the type of appeal to which ‘such matter’ refers is 

most naturally identified by the subject matter of the appeal—namely, ‘any 

determination regarding an award under paragraph (1), (2), or (3)’—and not by the 

requirement that it be filed ‘within 30 days of such determination.’”  Myers, 928 

F.3d at 1035.  The majority recognized that “the [Supreme] Court has demanded an 

Appellate Case: 19-2003     Page: 14      Date Filed: 09/08/2020 Entry ID: 4953563 



 

10 

unusually high degree of clarity to trigger the ‘drastic’ ‘consequences that attach to 

the jurisdictional label,’” id. (quoting Henderson, 562 U.S. at 435), and held that 

“‘[t]his case is scarcely the exceptional one’ . . . in which a filing period ranks as a 

jurisdictional bar,” id. (alteration in original) (quoting Auburn Reg’l, 568 U.S. at 

155).  Judge Henderson dissented in relevant part.  Id. at 1038-41. 

This conflict between the Ninth and D.C. Circuits is well-recognized, and 

cannot be explained by the different statutory provisions.  The D.C. Circuit itself 

acknowledged that its decision in Myers was “in some tension” with Duggan, which 

involved a “similarly worded provision,” “nearly identical in structure.”  See 928 

F.3d at 1036 (“[W]e recognize that our holding is in some tension with that of 

another circuit regarding a similarly worded provision . . . .”).  Despite that 

“tension,” the majority simply could not “agree” that the deadline is jurisdictional 

“simply because ‘the filing deadline is given in the same breath as the grant of 

jurisdiction.’”  Id. (quoting Duggan, 879 F.3d at 1034).  The panel majority here 

likewise recognized that there was a genuine circuit split over an “identically worded 

parenthetical,” and simply found the Ninth Circuit decision more “persuasive.”  Op. 

6.  And while en banc review cannot resolve that preexisting conflict, it can put the 

Eighth Circuit on the right side of it.  
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B. The Panel Decision Highlights Intra-Circuit Division  

The panel decision also reveals some intra-circuit division.  Judge Kelly 

disagreed on the jurisdictional merits, but concurred because she believed a prior 

decision of this Court was binding on the panel.  That internal disagreement—on 

both points—further highlights the need for en banc review.  

In Hauptman v. Commissioner, a panel held that § 6330(d)(1) did not prevent 

the Tax Court from exercising jurisdiction over a supplemental notice of 

determination.  831 F.3d 950, 953 (2016).  There was no dispute that the Tax Court 

has jurisdiction over the original notice; the question was whether the court’s 

jurisdiction extended to cover the supplemental notice.  Id. at 952-53.  In deciding 

that question, the panel identified “two prerequisites” to the Tax Court’s jurisdiction: 

(1) “the Office of Appeals must issue a notice of determination” following a hearing, 

and (2) “the taxpayer must file a petition challenging that determination within thirty 

days after the determination is issued.”  Id. at 953. 

The panel majority considered the statement about the jurisdictional nature of 

the 30-day filing deadline to be “obiter dicta addressing an issue not before the 

court.”  Op. 4.  Judge Kelly disagreed.  In her view, Hauptman “explicitly found that 

the tax court had jurisdiction over the original notice because both jurisdictional 

prerequisites were satisfied,” and could not “have found there was jurisdiction over 

the supplemental notices without also finding there was jurisdiction over the original 
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notice.”  Op. 10 (Kelly, J., concurring in part and concurring in the judgment); see 

also Op. 9 (noting an earlier, non-precedential decision holding § 6330(d)(1) 

jurisdictional, Tschida v. Commissioner, 57 F. App’x 715 (8th Cir. 2003)).  And if 

it were not for that “long-standing precedent,” Judge Kelly would have dissented 

rather than concurred because she was “not convinced the statute contains a 

sufficiently clear statement to justify” such an “unusual departure from the ordinary 

rule that filing deadlines are ‘quintessential claim-processing rules’” or the “‘drastic’ 

consequences” that come from holding otherwise.  Op. 10 (citation omitted). 

Only en banc review can resolve the internal disagreements among the panel, 

about the binding nature of Hauptman and about the jurisdictional stature of the 30-

day filing deadline in § 6330(d)(1). 

III. THIS IS AN IMPORTANT AND RECURRING ISSUE 

Whether the filing deadline for a petition for review under § 6330(d)(1) is 

jurisdictional is an important issue that recurs with some frequency, and that impacts 

many low-income and pro se taxpayers.   

The jurisdictional status of the filing deadline in § 6330(d)(1) is a recurring 

issue.  The issue has been expressly raised in four courts of appeals in just the last 

two years; five if you count the identically worded, but less frequently litigated, 

§ 7623(b)(4).  See Op. 2-8 (8th Cir.) (§ 6330(d)(1) is jurisdictional); Duggan, 879 

F.3d at 1031-35 (9th Cir.) (same); Myers, 928 F.3d at 1033-36 (D.C. Cir.) 
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(§ 7623(b)(4) is not jurisdictional); Cunningham v. Commissioner, 716 F. App’x 

182, 183 (4th Cir. 2018) (affirming on other grounds, without deciding whether 

§ 6330(d)(1) is jurisdictional); Order, Castillo v. Commissioner, No. 20-1635 (2d 

Cir. July 8, 2020), ECF No. 38 (opening brief due Oct. 22, 2020).  There are also 

other appellate decisions that discuss or otherwise mention the jurisdictional status 

of the time limit in passing, either without the parties having argued otherwise or 

without the court reaching a definitive holding.  See, e.g., Gray v. Commissioner, 

723 F.3d 790, 791 (7th Cir. 2013); Boyd v. Commissioner, 451 F.3d 8, 9-10 (1st Cir. 

2006); Kaplan v. Commissioner, 552 F. App’x 77, 78 (2d Cir. 2014).  And the Tax 

Court has itself “repeatedly held” that the 30-day time limit is jurisdictional, further 

reinforcing how often the issue arises.  Guralnik v. Commissioner, 146 T.C. 230, 

235 & n.6 (2016) (citing cases); see also, e.g., Order of Dismissal for Lack of 

Jurisdiction, Greenblatt v. Commissioner, No. 5193-19 L (T.C. July 8, 2019). 

But those numbers alone significantly undersell the importance of the issue.  

The cases above are limited to those in which the issue was litigated or otherwise 

appeared in a publicly available decision; it is not a comprehensive account of the 

number of cases actually dismissed for lack of jurisdiction because of an untimely 

filing.  Plus, as noted, the Tax Court has been treating this deadline as jurisdictional 

for decades, which surely deters many taxpayers from filing petitions for review that 

are untimely, even if there is a compelling reason for any delay.  
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Moreover, as Judge Kelly recognized, and as amici at the panel stage 

explained, the harsh consequences that come from treating this filing deadline as 

jurisdictional will “fall disproportionately on low-income taxpayers.”  Op. 10 (Kelly, 

J., concurring in part and concurring in the judgment); see also Amicus Br. of the 

Fed. Tax Clinic of the Legal Servs. Ctr. of Harvard Law Sch. in Supp. of the 

Appellant 2-3 (July 23, 2019); National Taxpayer Advocate 2018 Annual Report 

216 (majority of § 6330 petitioners are pro se and/or low-income).   

And certain aspects of the 30-day deadline (which is already short)  and past 

practice further heighten the potential unfairness to these pro se taxpayers in their 

opportunity to preserve their assets in a pre-payment posture.  The filing deadline 

starts from the date of the determination, regardless of when it is received, whereas 

the “timely mailed” rule applies only to certain petitions for review.  See 26 U.S.C. 

§ 7502; see also Guralnik, 146 T.C. at 238-41.  It is not uncommon for pro se 

petitioners to file late as a result of mail delays,3 or as a result of misinformation 

provided by the IRS.4  Nor is it uncommon for such petitioners to timely file in the 

                                           
3  E.g., Sarrell v. Commissioner, 117 T.C. 122, 123-24, 126 (2001) (IRS mailed 

notice of determination to taxpayer at his home in Israel; it arrived on Day 24; 
petition was mailed on Day 30 because of intervening Israeli holidays; but it was not 
considered “timely mailed” due to the foreign postmark). 

4  C.f., Rubel, 856 F.3d at 303 (IRS letter to taxpayer provided the incorrect 
deadline to file petition for innocent spouse relief under § 6015(e)(1)(A)).   
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wrong forum.5  Every one of those petitioners would still have to prove that equitable 

tolling is warranted—but the panel’s decision would mandate dismissal even when 

faced with the most compelling reason for a single day delay in filing.  Further 

review is warranted before such drastic consequences attach. 

CONCLUSION 

The petition for rehearing en banc should be granted.  The Court should hold 

that the filing deadline in § 6330(d)(1) is not jurisdictional, and remand to the Tax 

Court to decide in the first instance whether § 6330(d)(1) allows equitable tolling.  

Dated:  September 8, 2020 Respectfully submitted, 

 /s/ Melissa Arbus Sherry                            
 
 

Melissa Arbus Sherry 
Amy M. Feinberg 
LATHAM & WATKINS LLP 
555 Eleventh Street, NW 
Suite 1000 
Washington, DC  20004 
(202) 637-2200 (telephone) 
(202) 637-2201 (facsimile) 
melissa.sherry@lw.com 
amy.feinberg@lw.com 

                                           
5  E.g., Gitman v. Commissioner, No. 5804-19 (T.C. filed Mar. 26, 2019) 

(taxpayer timely mailed to Tax Court branch in New York, rather than to the Tax 
Court in D.C. during government shutdown, such that properly mailed petition did 
not arrive until weeks later, when the government reopened). 
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 For the Eighth Circuit 

___________________________

No. 19-2003
___________________________

Boechler, P.C.

Appellant
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Commissioner of Internal Revenue

Appellee

------------------------------

The Federal Tax Clinic of the Legal Services Center of Harvard Law School

Amicus on Behalf of Appellant(s)
 ____________

Appeal from The United States Tax Court 
____________
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____________
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____________

ERICKSON, Circuit Judge.
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Boechler, P.C. (“Boechler”) filed a petition for review of a notice of

determination from the Commissioner of Internal Revenue (“IRS”).  Under 26 U.S.C.

§ 6330(d)(1), a party has 30 days to file a petition for review.  Boechler filed one day

after the filing deadline had passed.  The tax court1 dismissed the petition on the

ground that it lacked jurisdiction because the petition was untimely.  We have

jurisdiction under 26 U.S.C. § 7842 and we affirm. 

I.  Background

On June 5, 2015, the IRS sent Boechler a letter noting a discrepancy between

prior tax document submissions.  The IRS did not receive a response and imposed a

10% intentional disregard penalty.  Boechler did not pay the penalty.  The IRS mailed

Boechler a notice of intent to levy.  Boechler timely requested a Collection Due

Process (“CDP”) hearing but failed to establish grounds for relief on the discrepancy

or the unpaid penalty.  On July 28, 2017, the Office of Appeals mailed a

determination sustaining the levy to Boechler’s last known address in Fargo, North

Dakota.  The notice of determination, delivered on July 31, stated that Boechler had

30 days from the date of determination, i.e. until August 28, 2017, to submit a petition

for a CDP hearing.

Boechler mailed a petition for a CDP hearing on August 29, 2017, one day

after the 30-day filing deadline had expired.  The United States Tax Court received

Boechler’s untimely petition and the IRS moved to dismiss for lack of jurisdiction. 

Boechler objected, arguing that the 30-day time limit in 26 U.S.C. § 6330(d)(1) is not

jurisdictional, the time limit should be equitably tolled, and calculating the time limit

1The Honorable Lewis R. Carluzzo, Chief Special Trial Judge, United States
Tax Court.
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from issuance rather than receipt violates due process.  The tax court dismissed the

petition for lack of jurisdiction.  Boechler appealed.

II.  Discussion

We review questions of the tax court’s subject matter jurisdiction de novo. 

Martin S. Azarian, P.A. v. Comm’r, 897 F.3d 943, 944 (8th Cir. 2018).  The tax court

is an Article I court and as such it is a court with “strictly limited jurisdiction.” 

Bartman v. C.I.R., 446 F.3d 785, 787 (8th Cir. 2006) (quoting Kelley v. Comm’r, 45

F.3d 348, 351 (9th Cir. 1995)).  The Supreme Court has “repeatedly held that filing

deadlines ordinarily are not jurisdictional” but instead are usually “quintessential

claim-processing rules.”  Sebelius v. Auburn Reg. Med. Ctr., 568 U.S. 145, 154

(2013) (internal quotation marks omitted).  That said, a rule that “governs a court’s

adjudicatory capacity” is jurisdictional and “[o]ther rules, even if important or

mandatory . . . should not be given the jurisdictional brand.”  Henderson ex rel.

Henderson v. Shinseki, 562 U.S. 428, 435 (2011).  

We address first the threshold issue of whether the 30-day time limit in 26

U.S.C. § 6330(d)(1) is jurisdictional.  The statute provides:

The person may, within 30 days of a determination under this section,

petition the Tax Court for review of such determination (and the Tax

Court shall have jurisdiction with respect to such matter).  

A few years ago, this court considered § 6330 in the context of whether the tax

court’s jurisdiction over original notices of determination extended to supplemental

notices.  Hauptman v. C.I.R., 831 F.3d 950, 952–53 (8th Cir. 2016).  In Hauptman,

the panel identified two prerequisites for jurisdiction over an initial notice of

determination: (1) the issuance of a notice of determination following a CDP hearing,
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and (2) the taxpayer’s filing of a petition challenging that determination within 30

days of the issuance date.  Id. at 953 (citing Gillum v. Comm’r, 676 F.3d 633, 647

(8th Cir. 2012); Gray v. Comm’r, 723 F.3d 790, 793 (7th Cir. 2013)); see Tschida v.

C.I.R., 57 F. App’x. 715, 715–16 (8th Cir. 2003) (per curiam) (unreported) (holding

that the failure to comply with § 6330(d)(1) deprived the tax court of jurisdiction). 

Because neither of these factors were at issue in Hauptman the court rejected the

argument that the tax court lacked jurisdiction to review supplemental notices. 

Hauptman, 831 F.3d at 953.

Although the IRS argues that we are bound by Hauptman and required to find

§ 6330(d)(1) jurisdictional, Hauptman simply did not address jurisdictional issues

raised by an untimely filing of a petition.  Instead, the gravamen of the holding was

limited to the question of whether the tax court’s jurisdiction extended to

supplemental notices of determination.  While persuasive, the jurisdictional test laid

out in Hauptman was obiter dicta addressing an issue not before the court.  See

Sanzone v. Mercy Health, 954 F.3d 1031, 1039 (8th Cir. 2020) (“Dicta is a judicial

comment made while delivering a judicial opinion, but one that is unnecessary to the

decision in the case and therefore not precedential.”) (cleaned up).  As we are not

bound by the dicta of another panel, we must determine if the filing deadline in §

6330(d)(1) is jurisdictional.  See id.

As a general principle, a statutory time limit is jurisdictional when Congress

clearly states that it is.  Musacchio v. United States, 136 S. Ct. 709, 717 (2016).  Mere

proximity to a jurisdictional provision is insufficient.  See Sebelius, 568 U.S. at

155–56 (stating that an otherwise non-jurisdictional provision does not become

jurisdictional “simply because it is placed in a section of a statute that also contains

jurisdictional provisions”).  “Congress must do something special, beyond setting an

exception-free deadline, to tag a [time limit] as jurisdictional and so prohibit a court

from tolling it.”  United States v. Kwai Fun Wong, 575 U.S. 402, 410 (2015).  Even
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so, Congress does not have to “incant magic words” to make a deadline jurisdictional

if the “traditional tools of statutory construction . . . plainly show that Congress

imbued a procedural bar with jurisdictional consequences.”  Id.  We determine

whether Congress made the necessary clear statement by examining “the text, context,

and relevant historical treatment of the provision at issue.”  Musacchio, 136 S. Ct. at

717 (internal quotation marks omitted).

Boechler, relying on Myers v. Commissioner, asserts § 6330(d)(1) is non-

jurisdictional.  See 928 F.3d 1025 (D.C. Cir. 2019).  In Myers, the D.C. Circuit

examined whether an untimely filing under 26 U.S.C. § 7623(b)(4), which includes

an identically worded parenthetical as the one found in § 6330, deprived the tax court

of jurisdiction.2  Id. at 1033–36.  The Myers court noted that § 7623(b)(4) “comes

closer to satisfying the clear statement requirement than any the Supreme Court has

heretofore held to be non-jurisdictional.”  Myers, 928 F.3d at 1035.  However, the

court ultimately held that the statute did not “condition[] the jurisdictional grant on

the limitations period, or otherwise link[] those separate clauses.”  Id.  The D.C.

Circuit determined that there was no clear statement that the 30-day limit in §

7623(b)(4) was jurisdictional; instead, it held that the limit was merely in close

proximity to jurisdictional terms referring to the general appeal, not a timely-filed

appeal.  Id. at 1035.

The IRS directs our attention to the Ninth Circuit’s decision in Duggan v.

Commissioner, 879 F.3d 1029 (9th Cir. 2018), which held that § 6330(d)(1) is

jurisdictional.  In that case, the plaintiff also filed his petition for review one day after

the filing deadline.  Id. at 1031.  The Ninth Circuit determined that § 6330(d)(1)

2Section 7623(b)(4) provides:  Any determination regarding an award under
paragraph (1), (2), or (3) may, within 30 days of such determination, be appealed to
the Tax Court (and the Tax Court shall have jurisdiction with respect to such matter).
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“expressly contemplates the Tax Court’s jurisdiction” and “makes timely filing of the

petition a condition of the Tax Court’s jurisdiction.”  Id. at 1034.  The court explained

that it was significant that “the filing deadline is given in the same breath as the grant

of jurisdiction.”  Id.  In reaching the conclusion that § 6330(d)(1) is jurisdictional, the

Ninth Circuit noted “the test is whether Congress made a clear statement, not whether

it made the clearest statement possible.”  Id.

We find the Ninth Circuit’s analysis persuasive.  The statutory text of §

6330(d)(1) is a rare instance where Congress clearly expressed its intent to make the

filing deadline jurisdictional.  The provision states:  The person may, within 30 days

of a determination under this section, petition the Tax Court for review of such

determination (and the Tax Court shall have jurisdiction with respect to such matter). 

26 U.S.C. § 6330(d)(1).  The parenthetical “(and the Tax Court shall have jurisdiction

with respect to such matter)” is clearly jurisdictional and renders the remainder of the

sentence jurisdictional.  See Fort Bend Cty. v. Davis, 139 S. Ct. 1843, 1849 (2019).

A plain reading demonstrates that the phrase “such matter” refers to a petition

to the tax court that:  (1) arises from “a determination under this section” and (2) was

filed “within 30 days” of that determination.  See Myers, 928 F.3d at 1039

(Henderson, J., dissenting) (reaching the same conclusion when analyzing the

identically worded parenthetical in § 7623(b)(4)); see also 26 U.S.C. § 6330(e)(1)

(“The Tax Court shall have no jurisdiction under this paragraph to enjoin any action

or proceeding unless a timely appeal has been filed under subsection (d)(1). . .”). 

Unlike other statutory provisions that have been found to be non-jurisdictional by the

Supreme Court, § 6330(d)(1) speaks “in jurisdictional terms.”  Musacchio, 136 S. Ct.

at 717 (finding 18 U.S.C. § 3282(a) non-jurisdictional).  The use of “such matter”

“plainly show[s] that Congress imbued a procedural bar with jurisdictional

consequences.”  Kwai Fun Wong, 575 U.S. at 410.  This phrase provides the link

between the 30-day filing deadline and the grant of jurisdiction to the tax court that
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other statutory provisions lack.  Cf. Henderson, 562 U.S. at 438 (finding that a 120-

day deadline “[i]n order to obtain review” “does not speak in jurisdictional terms or

refer in any way to the jurisdiction of the Veterans Court”); Gonzalez v. Thaler, 565

U.S. 134, 146–47 (2012) (rejecting the argument that placing a provision in a section

containing jurisdictional provisions makes it jurisdictional); Sebelius, 568 U.S. at 154

(finding that the language “may obtain a hearing” does not speak in jurisdictional

terms).  While there might be alternative ways that Congress could have stated the

jurisdictional nature of the statute more plainly, it has spoken clearly enough to

establish that § 6330(d)(1)’s 30-day filing deadline is jurisdictional.3  See Duggan,

879 F.3d at 1034; Sebelius, 568 U.S. at 153.

Boechler also contends that counting the 30-day filing deadline from the date

of determination rather than the date of receipt is a violation of due process or equal

protection under the Fifth Amendment.  We review this question of law de novo.  See

Linn Farms and Timber Ltd. P’ship v. Union Pac. R. Co., 661 F.3d 354, 357 (8th Cir.

2011).  To satisfy due process, the government must “provide owners notice and

opportunity for hearing appropriate to the nature of the case.”  Id. (internal quotation

marks omitted).  “The Supreme Court has long held that when the [government]

chooses to regulate differentially, with the laws falling unequally on different

geographic areas . . . the Equal Protection Clause is not violated so long as there is

no underlying discrimination against particular persons or groups.  The Equal

Protection Clause protects people, not places.”  Reeder v. Kansas City Bd. of Police

Comm’rs, 796 F.2d 1050, 1053 (8th Cir. 1986).

3Because we hold that § 6330(d)(1) is jurisdictional, Boechler is not entitled
to equitable tolling.  See Kwai Fun Wong, 575 U.S. at 408–09 (holding that a
litigant’s failure to comply with a jurisdictional bar deprives a court of all authority
to hear a case even if equitable considerations would support extending the prescribed
time period).
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A statutory time limit challenged as an arbitrary and irrational classification

that violates due process or equal protection, which does not draw a suspect

classification or violate a fundamental right, need only be supported by a rational

legislative purpose.  See Holder v. Gonzales, 499 F.3d 825, 830–31 (8th Cir. 2007)

(rejecting claim that a law requiring appeals to be filed in Virginia violated equal

protection because non-Virginians are not a protected class); see also United States

v. Prior, 107 F.3d 654, 660–61 (8th Cir. 1997) (applying rational basis review to

criminal defendant’s challenge to statute of limitations as arbitrary in violation of

Fifth Amendment).  A statutory time period’s starting point satisfies rational basis

review if it promotes an agency’s “fiscal integrity” by insuring a workable deadline

and reasonable timeframe.  See Boyd v. Bowen, 797 F.2d 624, 626–27 (8th Cir. 1986)

(upholding SSA statute of limitations requiring application be made within six

months after children reached age of majority).  Boechler bears the burden to

establish that the filing deadline in § 6330(d)(1) is arbitrary and irrational.  Lundeen

v. Canadian Pac. R. Co., 532 F.3d 682, 689–90 (8th Cir. 2008).

Boechler argues that the 30-day filing deadline is arbitrary and irrational

because it is calculated from the date of determination rather than the date of receipt

via certified mail and such a calculation method may result in a 2- or 3-day

discrepancy in receipt date depending on where the taxpayer lives in relation to an

IRS mailer.  However, calculating the filing deadline from the date of determination

streamlines and simplifies the complex undertaking of enforcing the tax code.  If the

IRS were required to wait 30 days from the date that each individual received notice,

it would be unable to levy at the statutory, uniform time.  Calculating from the date

of determination guards against taxpayers refusing to accept delivery of the notice

and promotes efficient tax enforcement by ensuring a reasonable and workable

timeframe and deadline.  Based on these rational reasons for the calculation method,

and Boechler’s inability to identify any actual discrimination or discriminatory intent,
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the 30-day filing deadline from the date of determination does not violate the Fifth

Amendment.

III. Conclusion

For the foregoing reasons, we affirm.

KELLY, Circuit Judge, concurring in part and concurring in the judgment.

In 2003, we squarely held that the 30-day filing deadline in 26 U.S.C.

§ 6330(d)(1) is jurisdictional.  See Tschida v. Comm’r, 57 F. App’x 715, 715–16

(8th Cir. 2003) (concluding that “the untimely filing deprived the tax court of

jurisdiction”).  As an unpublished per curiam opinion, Tschida is not binding

precedent, but it is relevant insofar as it has persuasive value.  See 8th Cir. R. 32.1A;

White v. NFL, 756 F.3d 585, 595 (8th Cir. 2014).

Thirteen years after Tschida was decided, we reached the same conclusion in

a published opinion.  We explained that, as a “prerequisite[] to the tax court’s

exercise of jurisdiction,” “the taxpayer must file a petition challenging [a notice of]

determination within thirty days after the determination is issued.”  Hauptman v.

Comm’r, 831 F.3d 950, 953 (8th Cir. 2016) (cleaned up).  To support this conclusion,

we cited a Seventh Circuit opinion holding that “[u]nless a taxpayer fulfills the

statutory prerequisites for invoking the Tax Court’s jurisdiction, including filing a

timely petition under section 6330(d)(1), the court must dismiss a petition for lack of

jurisdiction.”  See Gray v. Comm’r, 723 F.3d 790, 793 (7th Cir. 2013).4

4Hauptman and Gray were decided after the Supreme Court had adopted a
clear-statement rule and “repeatedly held that filing deadlines ordinarily are not
jurisdictional.”  See Sebelius v. Auburn Reg’l Med. Ctr., 568 U.S. 145, 154 (2013)
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The court concludes that our statement in Hauptman was dicta because

“the gravamen of [Hauptman’s] holding was limited to the question of whether the

tax court’s jurisdiction extended to supplemental notices of determination,” not

original notices of determination.  Ante at 4.  But the taxpayer’s argument in

Hauptman was that the tax court lacked jurisdiction.  In resolving that issue, we

decided that (1) the tax court had jurisdiction over the original notice of determination

and (2) there were no additional requirements for the tax court to acquire jurisdiction

over the supplemental notices.  See Hauptman, 831 F.3d at 953.  I do not think we

could have found there was jurisdiction over the supplemental notices without also

finding there was jurisdiction over the original notice.  See id. (noting that “the same

jurisdictional prerequisites apply” to both original and supplemental notices). 

And we explicitly found that the tax court had jurisdiction over the original notice

because both jurisdictional prerequisites were satisfied.  See id.  Although this issue

was not contested by the parties, I believe it was necessary to our decision.  See

Sanzone v. Mercy Health, 954 F.3d 1031, 1039 (8th Cir. 2020) (stating that dicta is

“a judicial comment . . . that is unnecessary to the decision” (cleaned up)).

As the court notes, deeming the 30-day filing deadline in 26 U.S.C. §

6330(d)(1) jurisdictional is an unusual departure from the ordinary rule that filing

deadlines are “quintessential claim-processing rules.”  See Henderson ex rel.

Henderson v. Shinseki, 562 U.S. 428, 435 (2011).  This may have “drastic”

consequences for litigants, id., and I am concerned the burden may fall

disproportionately on low-income taxpayers, as the amicus suggests.  I am not

convinced the statute contains a sufficiently clear statement to justify this result. 

See Myers v. Comm’r, 928 F.3d 1025, 1036 (D.C. Cir. 2019) (holding that the “nearly

identical” filing deadline in 26 U.S.C. § 7623(b)(4) is not jurisdictional).  But in light

of our long-standing precedent, I concur in the court’s judgment.

______________________________

(collecting cases).
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§ 6015. Relief from joint and several liability on joint return, 26 USCA § 6015

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

United States Code Annotated
Title 26. Internal Revenue Code (Refs & Annos)

Subtitle F. Procedure and Administration (Refs & Annos)
Chapter 61. Information and Returns

Subchapter A. Returns and Records (Refs & Annos)
Part II. Tax Returns or Statements

Subpart B. Income Tax Returns

26 U.S.C.A. § 6015, I.R.C. § 6015

§ 6015. Relief from joint and several liability on joint return

Effective: July 1, 2019
Currentness

(a) In general.--Notwithstanding section 6013(d)(3)--

(1) an individual who has made a joint return may elect to seek relief under the procedures prescribed under subsection (b); and

(2) if such individual is eligible to elect the application of subsection (c), such individual may, in addition to any election
under paragraph (1), elect to limit such individual's liability for any deficiency with respect to such joint return in the manner
prescribed under subsection (c).

Any determination under this section shall be made without regard to community property laws.

(b) Procedures for relief from liability applicable to all joint filers.--

(1) In general.--Under procedures prescribed by the Secretary, if--

(A) a joint return has been made for a taxable year;

(B) on such return there is an understatement of tax attributable to erroneous items of one individual filing the joint return;

(C) the other individual filing the joint return establishes that in signing the return he or she did not know, and had no
reason to know, that there was such understatement;

(D) taking into account all the facts and circumstances, it is inequitable to hold the other individual liable for the deficiency
in tax for such taxable year attributable to such understatement; and
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(E) the other individual elects (in such form as the Secretary may prescribe) the benefits of this subsection not later than
the date which is 2 years after the date the Secretary has begun collection activities with respect to the individual making
the election,

then the other individual shall be relieved of liability for tax (including interest, penalties, and other amounts) for such
taxable year to the extent such liability is attributable to such understatement.

(2) Apportionment of relief.--If an individual who, but for paragraph (1)(C), would be relieved of liability under paragraph
(1), establishes that in signing the return such individual did not know, and had no reason to know, the extent of such
understatement, then such individual shall be relieved of liability for tax (including interest, penalties, and other amounts) for
such taxable year to the extent that such liability is attributable to the portion of such understatement of which such individual
did not know and had no reason to know.

(3) Understatement.--For purposes of this subsection, the term “understatement” has the meaning given to such term by
section 6662(d)(2)(A).

(c) Procedures to limit liability for taxpayers no longer married or taxpayers legally separated or not living together.--

(1) In general.--Except as provided in this subsection, if an individual who has made a joint return for any taxable year elects
the application of this subsection, the individual's liability for any deficiency which is assessed with respect to the return shall
not exceed the portion of such deficiency properly allocable to the individual under subsection (d).

(2) Burden of proof.--Except as provided in subparagraph (A)(ii) or (C) of paragraph (3), each individual who elects the
application of this subsection shall have the burden of proof with respect to establishing the portion of any deficiency allocable
to such individual.

(3) Election.--

(A) Individuals eligible to make election.--

(i) In general.--An individual shall only be eligible to elect the application of this subsection if--

(I) at the time such election is filed, such individual is no longer married to, or is legally separated from, the individual
with whom such individual filed the joint return to which the election relates; or

(II) such individual was not a member of the same household as the individual with whom such joint return was filed
at any time during the 12-month period ending on the date such election is filed.

(ii) Certain taxpayers ineligible to elect.--If the Secretary demonstrates that assets were transferred between individuals
filing a joint return as part of a fraudulent scheme by such individuals, an election under this subsection by either
individual shall be invalid (and section 6013(d)(3) shall apply to the joint return).
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(B) Time for election.--An election under this subsection for any taxable year may be made at any time after a deficiency
for such year is asserted but not later than 2 years after the date on which the Secretary has begun collection activities with
respect to the individual making the election.

(C) Election not valid with respect to certain deficiencies.--If the Secretary demonstrates that an individual making
an election under this subsection had actual knowledge, at the time such individual signed the return, of any item giving
rise to a deficiency (or portion thereof) which is not allocable to such individual under subsection (d), such election shall
not apply to such deficiency (or portion). This subparagraph shall not apply where the individual with actual knowledge
establishes that such individual signed the return under duress.

(4) Liability increased by reason of transfers of property to avoid tax--

(A) In general.--Notwithstanding any other provision of this subsection, the portion of the deficiency for which the
individual electing the application of this subsection is liable (without regard to this paragraph) shall be increased by the
value of any disqualified asset transferred to the individual.

(B) Disqualified asset.--For purposes of this paragraph--

(i) In general.--The term “disqualified asset” means any property or right to property transferred to an individual making
the election under this subsection with respect to a joint return by the other individual filing such joint return if the
principal purpose of the transfer was the avoidance of tax or payment of tax.

(ii) Presumption.--

(I) In general.--For purposes of clause (i), except as provided in subclause (II), any transfer which is made after the
date which is 1 year before the date on which the first letter of proposed deficiency which allows the taxpayer an
opportunity for administrative review in the Internal Revenue Service Independent Office of Appeals is sent shall be
presumed to have as its principal purpose the avoidance of tax or payment of tax.

(II) Exceptions.--Subclause (I) shall not apply to any transfer pursuant to a decree of divorce or separate maintenance
or a written instrument incident to such a decree or to any transfer which an individual establishes did not have as its
principal purpose the avoidance of tax or payment of tax.

(d) Allocation of deficiency.--For purposes of subsection (c).--

(1) In general.--The portion of any deficiency on a joint return allocated to an individual shall be the amount which bears
the same ratio to such deficiency as the net amount of items taken into account in computing the deficiency and allocable to
the individual under paragraph (3) bears to the net amount of all items taken into account in computing the deficiency.

(2) Separate treatment of certain items.--If a deficiency (or portion thereof) is attributable to--
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(A) the disallowance of a credit; or

(B) any tax (other than tax imposed by section 1 or 55) required to be included with the joint return;

and such item is allocated to one individual under paragraph (3), such deficiency (or portion) shall be allocated to such
individual. Any such item shall not be taken into account under paragraph (1).

(3) Allocation of items giving rise to the deficiency.--For purposes of this subsection--

(A) In general.--Except as provided in paragraphs (4) and (5), any item giving rise to a deficiency on a joint return shall
be allocated to individuals filing the return in the same manner as it would have been allocated if the individuals had filed
separate returns for the taxable year.

(B) Exception where other spouse benefits.--Under rules prescribed by the Secretary, an item otherwise allocable to an
individual under subparagraph (A) shall be allocated to the other individual filing the joint return to the extent the item
gave rise to a tax benefit on the joint return to the other individual.

(C) Exception for fraud.--The Secretary may provide for an allocation of any item in a manner not prescribed by
subparagraph (A) if the Secretary establishes that such allocation is appropriate due to fraud of one or both individuals.

(4) Limitations on separate returns disregarded.--If an item of deduction or credit is disallowed in its entirety solely
because a separate return is filed, such disallowance shall be disregarded and the item shall be computed as if a joint return
had been filed and then allocated between the spouses appropriately. A similar rule shall apply for purposes of section 86.

(5) Child's liability.--If the liability of a child of a taxpayer is included on a joint return, such liability shall be disregarded
in computing the separate liability of either spouse and such liability shall be allocated appropriately between the spouses.

(e) Petition for review by Tax Court.--

(1) In general.--In the case of an individual against whom a deficiency has been asserted and who elects to have subsection
(b) or (c) apply, or in the case of an individual who requests equitable relief under subsection (f)--

(A) In general.--In addition to any other remedy provided by law, the individual may petition the Tax Court (and the
Tax Court shall have jurisdiction) to determine the appropriate relief available to the individual under this section if such
petition is filed--

(i) at any time after the earlier of--
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(I) the date the Secretary mails, by certified or registered mail to the taxpayer's last known address, notice of the
Secretary's final determination of relief available to the individual, or

(II) the date which is 6 months after the date such election is filed or request is made with the Secretary, and

(ii) not later than the close of the 90th day after the date described in clause (i)(I).

(B) Restrictions applicable to collection of assessment.--

(i) In general.--Except as otherwise provided in section 6851 or 6861, no levy or proceeding in court shall be made,
begun, or prosecuted against the individual making an election under subsection (b) or (c) or requesting equitable relief
under subsection (f) for collection of any assessment to which such election or request relates until the close of the 90th
day referred to in subparagraph (A)(ii), or, if a petition has been filed with the Tax Court under subparagraph (A), until
the decision of the Tax Court has become final. Rules similar to the rules of section 7485 shall apply with respect to
the collection of such assessment.

(ii) Authority to enjoin collection actions.--Notwithstanding the provisions of section 7421(a), the beginning of such
levy or proceeding during the time the prohibition under clause (i) is in force may be enjoined by a proceeding in
the proper court, including the Tax Court. The Tax Court shall have no jurisdiction under this subparagraph to enjoin
any action or proceeding unless a timely petition has been filed under subparagraph (A) and then only in respect of
the amount of the assessment to which the election under subsection (b) or (c) relates or to which the request under
subsection (f) relates.

(2) Suspension of running of period of limitations.--The running of the period of limitations in section 6502 on the
collection of the assessment to which the petition under paragraph (1)(A) relates shall be suspended--

(A) for the period during which the Secretary is prohibited by paragraph (1)(B) from collecting by levy or a proceeding
in court and for 60 days thereafter, and

(B) if a waiver under paragraph (5) is made, from the date the claim for relief was filed until 60 days after the waiver is
filed with the Secretary.

(3) Limitation on Tax Court jurisdiction.--If a suit for refund is begun by either individual filing the joint return pursuant
to section 6532--

(A) the Tax Court shall lose jurisdiction of the individual's action under this section to whatever extent jurisdiction is
acquired by the district court or the United States Court of Federal Claims over the taxable years that are the subject of
the suit for refund, and

(B) the court acquiring jurisdiction shall have jurisdiction over the petition filed under this subsection.
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(4) Notice to other spouse.--The Tax Court shall establish rules which provide the individual filing a joint return but not
making the election under subsection (b) or (c) or the request for equitable relief under subsection (f) with adequate notice
and an opportunity to become a party to a proceeding under either such subsection.

(5) Waiver.--An individual who elects the application of subsection (b) or (c) or who requests equitable relief under subsection
(f) (and who agrees with the Secretary's determination of relief) may waive in writing at any time the restrictions in paragraph
(1)(B) with respect to collection of the outstanding assessment (whether or not a notice of the Secretary's final determination
of relief has been mailed).

(6) Suspension of running of period for filing petition in title 11 cases.--In the case of a person who is prohibited by reason
of a case under title 11, United States Code, from filing a petition under paragraph (1)(A) with respect to a final determination
of relief under this section, the running of the period prescribed by such paragraph for filing such a petition with respect
to such final determination shall be suspended for the period during which the person is so prohibited from filing such a
petition, and for 60 days thereafter.

(7) Standard and scope of review.--Any review of a determination made under this section shall be reviewed de novo by
the Tax Court and shall be based upon--

(A) the administrative record established at the time of the determination, and

(B) any additional newly discovered or previously unavailable evidence.

(f) Equitable relief.--

(1) In general.--Under procedures prescribed by the Secretary, if--

(A) taking into account all the facts and circumstances, it is inequitable to hold the individual liable for any unpaid tax
or any deficiency (or any portion of either), and

(B) relief is not available to such individual under subsection (b) or (c),

the Secretary may relieve such individual of such liability.

(2) Limitation.--A request for equitable relief under this subsection may be made with respect to any portion of any liability
that--

(A) has not been paid, provided that such request is made before the expiration of the applicable period of limitation under
section 6502, or
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(B) has been paid, provided that such request is made during the period in which the individual could submit a timely
claim for refund or credit of such payment.

(g) Credits and refunds.--

(1) In general.--Except as provided in paragraphs (2) and (3), notwithstanding any other law or rule of law (other than section
6511, 6512(b), 7121, or 7122), credit or refund shall be allowed or made to the extent attributable to the application of this
section.

(2) Res judicata.--In the case of any election under subsection (b) or (c) or of any request for equitable relief under subsection
(f), if a decision of a court in any prior proceeding for the same taxable year has become final, such decision shall be conclusive
except with respect to the qualification of the individual for relief which was not an issue in such proceeding. The exception
contained in the preceding sentence shall not apply if the court determines that the individual participated meaningfully in
such prior proceeding.

(3) Credit and refund not allowed under subsection (c).--No credit or refund shall be allowed as a result of an election
under subsection (c).

(h) Regulations.--The Secretary shall prescribe such regulations as are necessary to carry out the provisions of this section,
including--

(1) regulations providing methods for allocation of items other than the methods under subsection (d)(3); and

(2) regulations providing the opportunity for an individual to have notice of, and an opportunity to participate in, any
administrative proceeding with respect to an election made under subsection (b) or (c) or a request for equitable relief made
under subsection (f) by the other individual filing the joint return.

CREDIT(S)

(Added Pub.L. 105-206, Title III, § 3201(a), July 22, 1998, 112 Stat. 734; amended Pub.L. 105-277, Div. J, Title IV, § 4002(c)
(2), Oct. 21, 1998, 112 Stat. 2681-906; Pub.L. 106-554, § 1(a)(7) [Title III, § 313(a)], Dec. 21, 2000, 114 Stat. 2763, 2763A-640;
Pub.L. 109-432, Div. C, Title IV, § 408(a), (b), Dec. 20, 2006, 120 Stat. 3061, 3062; Pub.L. 114-113, Div. Q, Title IV, § 424(a)
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United States Code Annotated
Title 26. Internal Revenue Code (Refs & Annos)

Subtitle F. Procedure and Administration (Refs & Annos)
Chapter 64. Collection

Subchapter D. Seizure of Property for Collection of Taxes
Part I. Due Process for Collections

26 U.S.C.A. § 6330, I.R.C. § 6330

§ 6330. Notice and opportunity for hearing before levy

Effective: July 1, 2019
Currentness

(a) Requirement of notice before levy.--

(1) In general.--No levy may be made on any property or right to property of any person unless the Secretary has notified
such person in writing of their right to a hearing under this section before such levy is made. Such notice shall be required
only once for the taxable period to which the unpaid tax specified in paragraph (3)(A) relates.

(2) Time and method for notice.--The notice required under paragraph (1) shall be--

(A) given in person;

(B) left at the dwelling or usual place of business of such person; or

(C) sent by certified or registered mail, return receipt requested, to such person's last known address;

not less than 30 days before the day of the first levy with respect to the amount of the unpaid tax for the taxable period.

(3) Information included with notice.--The notice required under paragraph (1) shall include in simple and nontechnical
terms--

(A) the amount of unpaid tax;

(B) the right of the person to request a hearing during the 30-day period under paragraph (2); and

(C) the proposed action by the Secretary and the rights of the person with respect to such action, including a brief statement
which sets forth--
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(i) the provisions of this title relating to levy and sale of property;

(ii) the procedures applicable to the levy and sale of property under this title;

(iii) the administrative appeals available to the taxpayer with respect to such levy and sale and the procedures relating
to such appeals;

(iv) the alternatives available to taxpayers which could prevent levy on property (including installment agreements under
section 6159); and

(v) the provisions of this title and procedures relating to redemption of property and release of liens on property.

(b) Right to fair hearing.--

(1) In general.--If the person requests a hearing in writing under subsection (a)(3)(B) and states the grounds for the requested
hearing, such hearing shall be held by the Internal Revenue Service Independent Office of Appeals.

(2) One hearing per period.--A person shall be entitled to only one hearing under this section with respect to the taxable
period to which the unpaid tax specified in subsection (a)(3)(A) relates.

(3) Impartial officer.--The hearing under this subsection shall be conducted by an officer or employee who has had no prior
involvement with respect to the unpaid tax specified in subsection (a)(3)(A) before the first hearing under this section or
section 6320. A taxpayer may waive the requirement of this paragraph.

(c) Matters considered at hearing.--In the case of any hearing conducted under this section--

(1) Requirement of investigation.--The appeals officer shall at the hearing obtain verification from the Secretary that the
requirements of any applicable law or administrative procedure have been met.

(2) Issues at hearing.--

(A) In general.--The person may raise at the hearing any relevant issue relating to the unpaid tax or the proposed levy,
including--

(i) appropriate spousal defenses;

(ii) challenges to the appropriateness of collection actions; and
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(iii) offers of collection alternatives, which may include the posting of a bond, the substitution of other assets, an
installment agreement, or an offer-in-compromise.

(B) Underlying liability.--The person may also raise at the hearing challenges to the existence or amount of the underlying
tax liability for any tax period if the person did not receive any statutory notice of deficiency for such tax liability or did
not otherwise have an opportunity to dispute such tax liability.

(3) Basis for the determination.--The determination by an appeals officer under this subsection shall take into consideration--

(A) the verification presented under paragraph (1);

(B) the issues raised under paragraph (2); and

(C) whether any proposed collection action balances the need for the efficient collection of taxes with the legitimate concern
of the person that any collection action be no more intrusive than necessary.

(4) Certain issues precluded.--An issue may not be raised at the hearing if--

(A)(i) the issue was raised and considered at a previous hearing under section 6320 or in any other previous administrative
or judicial proceeding; and

(ii) the person seeking to raise the issue participated meaningfully in such hearing or proceeding;

(B) the issue meets the requirement of clause (i) or (ii) of section 6702(b)(2)(A); or

(C) a final determination has been made with respect to such issue in a proceeding brought under subchapter C of chapter
63.

This paragraph shall not apply to any issue with respect to which subsection (d)(3)(B) applies.

(d) Proceeding after hearing.--

(1) Petition for review by Tax Court.--The person may, within 30 days of a determination under this section, petition the
Tax Court for review of such determination (and the Tax Court shall have jurisdiction with respect to such matter).

(2) Suspension of running of period for filing petition in title 11 cases.--In the case of a person who is prohibited by
reason of a case under title 11, United States Code, from filing a petition under paragraph (1) with respect to a determination
under this section, the running of the period prescribed by such subsection for filing such a petition with respect to such
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determination shall be suspended for the period during which the person is so prohibited from filing such a petition, and
for 30 days thereafter.

(3) Jurisdiction retained at IRS Independent Office of Appeals.--The Internal Revenue Service Independent Office of
Appeals shall retain jurisdiction with respect to any determination made under this section, including subsequent hearings
requested by the person who requested the original hearing on issues regarding--

(A) collection actions taken or proposed with respect to such determination; and

(B) after the person has exhausted all administrative remedies, a change in circumstances with respect to such person
which affects such determination.

(e) Suspension of collections and statute of limitations.--

(1) In general.--Except as provided in paragraph (2), if a hearing is requested under subsection (a)(3)(B), the levy actions
which are the subject of the requested hearing and the running of any period of limitations under section 6502 (relating to
collection after assessment), section 6531 (relating to criminal prosecutions), or section 6532 (relating to other suits) shall be
suspended for the period during which such hearing, and appeals therein, are pending. In no event shall any such period expire
before the 90th day after the day on which there is a final determination in such hearing. Notwithstanding the provisions of
section 7421(a), the beginning of a levy or proceeding during the time the suspension under this paragraph is in force may
be enjoined by a proceeding in the proper court, including the Tax Court. The Tax Court shall have no jurisdiction under this
paragraph to enjoin any action or proceeding unless a timely appeal has been filed under subsection (d)(1) and then only in
respect of the unpaid tax or proposed levy to which the determination being appealed relates.

(2) Levy upon appeal.--Paragraph (1) shall not apply to a levy action while an appeal is pending if the underlying tax liability
is not at issue in the appeal and the court determines that the Secretary has shown good cause not to suspend the levy.

(f) Exceptions.--If--

(1) the Secretary has made a finding under the last sentence of section 6331(a) that the collection of tax is in jeopardy,

(2) the Secretary has served a levy on a State to collect a Federal tax liability from a State tax refund,

(3) the Secretary has served a disqualified employment tax levy, or

(4) the Secretary has served a Federal contractor levy,

this section shall not apply, except that the taxpayer shall be given the opportunity for the hearing described in this section
within a reasonable period of time after the levy.
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(g) Frivolous requests for hearing, etc.--Notwithstanding any other provision of this section, if the Secretary determines that
any portion of a request for a hearing under this section or section 6320 meets the requirement of clause (i) or (ii) of section
6702(b)(2)(A), then the Secretary may treat such portion as if it were never submitted and such portion shall not be subject to
any further administrative or judicial review.

(h) Definitions related to exceptions.--For purposes of subsection (f)--

(1) Disqualified employment tax levy.--A disqualified employment tax levy is any levy in connection with the collection
of employment taxes for any taxable period if the person subject to the levy (or any predecessor thereof) requested a hearing
under this section with respect to unpaid employment taxes arising in the most recent 2-year period before the beginning of
the taxable period with respect to which the levy is served. For purposes of the preceding sentence, the term “employment
taxes” means any taxes under chapter 21, 22, 23, or 24.

(2) Federal contractor levy.--A Federal contractor levy is any levy if the person whose property is subject to the levy (or
any predecessor thereof) is a Federal contractor.

CREDIT(S)

(Added Pub.L. 105-206, Title III, § 3401(b), July 22, 1998, 112 Stat. 747; amended Pub.L. 106-554, § 1(a)(7) [Title III, § 313(b)
(2)(A), (d)], Dec. 21, 2000, 114 Stat. 2763, 2763A-642, 2763A-643; Pub.L. 109-280, Title VIII, § 855(a), Aug. 17, 2006, 120
Stat. 1019; Pub.L. 109-432, Div. A, Title IV, § 407(b), Dec. 20, 2006, 120 Stat. 2961; Pub.L. 110-28, Title VIII, § 8243(a),
(b), May 25, 2007, 121 Stat. 200; Pub.L. 111-240, Title II, § 2104(a) to (c), Sept. 27, 2010, 124 Stat. 2565; Pub.L. 114-74,
Title XI, § 1101(d), Nov. 2, 2015, 129 Stat. 637; Pub.L. 114-113, Div. Q, Title IV, § 424(b)(1), Dec. 18, 2015, 129 Stat. 3124;
Pub.L. 115-141, Div. U, Title IV, § 401(a)(281), (282), Mar. 23, 2018, 132 Stat. 1197; Pub.L. 116-25, Title I, § 1001(b)(1)(C),
(3), July 1, 2019, 133 Stat. 985.)

26 U.S.C.A. § 6330, 26 USCA § 6330
Current through P.L. 116-158.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.

ADD-22
Appellate Case: 19-2003     Page: 45      Date Filed: 09/08/2020 Entry ID: 4953563 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6320&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6320&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6702&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_1eca000045f07
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6702&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_1eca000045f07
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6702&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_1eca000045f07
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6702&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_1eca000045f07
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6702&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_1eca000045f07
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6702&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_1eca000045f07
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I68570FF647-654BE5915D3-5F284CA66EA)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I68570FF647-654BE5915D3-5F284CA66EA)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I2BFA3BE267-554A13B30CF-BF2833164A2)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I2BFA3BE267-554A13B30CF-BF2833164A2)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IDF2436202E-CC11DB83AEE-D3BE4350D26)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IDF2436202E-CC11DB83AEE-D3BE4350D26)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IAC82CF3091-DF11DBBBDBA-D5F8772FFCE)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IAC82CF3091-DF11DBBBDBA-D5F8772FFCE)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I26EB1E4010-6011DCB0E9F-2C4BFB4CFC1)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I26EB1E4010-6011DCB0E9F-2C4BFB4CFC1)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I26EB1E4010-6011DCB0E9F-2C4BFB4CFC1)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I26EB1E4010-6011DCB0E9F-2C4BFB4CFC1)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IB5C530C0CB-E611DF87FAE-F02C25B8ABF)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IB5C530C0CB-E611DF87FAE-F02C25B8ABF)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I8842FCD081-EA11E5B65BB-0343D629250)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I8842FCD081-EA11E5B65BB-0343D629250)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I8842FCD081-EA11E5B65BB-0343D629250)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I8842FCD081-EA11E5B65BB-0343D629250)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IF340D000CC-4C11E59E956-4006A5B4ACF)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IF340D000CC-4C11E59E956-4006A5B4ACF)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IB9D3529036-8311E892459-A3832A53C7E)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IB9D3529036-8311E892459-A3832A53C7E)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I2C96A33092-4111E98C5BD-99530788980)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I2C96A33092-4111E98C5BD-99530788980)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I2C96A33092-4111E98C5BD-99530788980)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I2C96A33092-4111E98C5BD-99530788980)&originatingDoc=NF901DBD0A1B211E9B24AA31576C65E13&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


§ 7623. Expenses of detection of underpayments and fraud, etc., 26 USCA § 7623

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

United States Code Annotated
Title 26. Internal Revenue Code (Refs & Annos)

Subtitle F. Procedure and Administration (Refs & Annos)
Chapter 78. Discovery of Liability and Enforcement of Title

Subchapter B. General Powers and Duties

26 U.S.C.A. § 7623, I.R.C. § 7623

§ 7623. Expenses of detection of underpayments and fraud, etc.

Effective: July 1, 2019
Currentness

(a) In general.--The Secretary, under regulations prescribed by the Secretary, is authorized to pay such sums as he deems
necessary for--

(1) detecting underpayments of tax, or

(2) detecting and bringing to trial and punishment persons guilty of violating the internal revenue laws or conniving at the
same,

in cases where such expenses are not otherwise provided for by law. Any amount payable under the preceding sentence shall
be paid from the proceeds of amounts collected by reason of the information provided, and any amount so collected shall be
available for such payments.

(b) Awards to whistleblowers.--

(1) In general.--If the Secretary proceeds with any administrative or judicial action described in subsection (a) based on
information brought to the Secretary's attention by an individual, such individual shall, subject to paragraph (2), receive as
an award at least 15 percent but not more than 30 percent of the proceeds collected as a result of the action (including any
related actions) or from any settlement in response to such action (determined without regard to whether such proceeds are
available to the Secretary). The determination of the amount of such award by the Whistleblower Office shall depend upon
the extent to which the individual substantially contributed to such action.

(2) Award in case of less substantial contribution.--

(A) In general.--In the event the action described in paragraph (1) is one which the Whistleblower Office determines to
be based principally on disclosures of specific allegations (other than information provided by the individual described
in paragraph (1)) resulting from a judicial or administrative hearing, from a governmental report, hearing, audit, or
investigation, or from the news media, the Whistleblower Office may award such sums as it considers appropriate, but
in no case more than 10 percent of the proceeds collected as a result of the action (including any related actions) or
from any settlement in response to such action (determined without regard to whether such proceeds are available to the
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Secretary), taking into account the significance of the individual's information and the role of such individual and any legal
representative of such individual in contributing to such action.

(B) Nonapplication of paragraph where individual is original source of information.--Subparagraph (A) shall not
apply if the information resulting in the initiation of the action described in paragraph (1) was originally provided by the
individual described in paragraph (1).

(3) Reduction in or denial of award.--If the Whistleblower Office determines that the claim for an award under paragraph
(1) or (2) is brought by an individual who planned and initiated the actions that led to the underpayment of tax or actions
described in subsection (a)(2), then the Whistleblower Office may appropriately reduce such award. If such individual is
convicted of criminal conduct arising from the role described in the preceding sentence, the Whistleblower Office shall deny
any award.

(4) Appeal of award determination.--Any determination regarding an award under paragraph (1), (2), or (3) may, within
30 days of such determination, be appealed to the Tax Court (and the Tax Court shall have jurisdiction with respect to such
matter).

(5) Application of this subsection.--This subsection shall apply with respect to any action--

(A) against any taxpayer, but in the case of any individual, only if such individual's gross income exceeds $200,000 for
any taxable year subject to such action, and

(B) if the proceeds in dispute exceed $2,000,000.

(6) Additional rules.--

(A) No contract necessary.--No contract with the Internal Revenue Service is necessary for any individual to receive an
award under this subsection.

(B) Representation.--Any individual described in paragraph (1) or (2) may be represented by counsel.

(C) Submission of information.--No award may be made under this subsection based on information submitted to the
Secretary unless such information is submitted under penalty of perjury.

(c) Proceeds.--For purposes of this section, the term “proceeds” includes--

(1) penalties, interest, additions to tax, and additional amounts provided under the internal revenue laws, and

(2) any proceeds arising from laws for which the Internal Revenue Service is authorized to administer, enforce, or investigate,
including--
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(A) criminal fines and civil forfeitures, and

(B) violations of reporting requirements.

(d) Civil action to protect against retaliation cases.--

(1) Anti-retaliation whistleblower protection for employees.--No employer, or any officer, employee, contractor,
subcontractor, or agent of such employer, may discharge, demote, suspend, threaten, harass, or in any other manner
discriminate against an employee in the terms and conditions of employment (including through an act in the ordinary course
of such employee's duties) in reprisal for any lawful act done by the employee--

(A) to provide information, cause information to be provided, or otherwise assist in an investigation regarding
underpayment of tax or any conduct which the employee reasonably believes constitutes a violation of the internal revenue
laws or any provision of Federal law relating to tax fraud, when the information or assistance is provided to the Internal
Revenue Service, the Secretary of the Treasury, the Treasury Inspector General for Tax Administration, the Comptroller
General of the United States, the Department of Justice, the United States Congress, a person with supervisory authority
over the employee, or any other person working for the employer who has the authority to investigate, discover, or terminate
misconduct, or

(B) to testify, participate in, or otherwise assist in any administrative or judicial action taken by the Internal Revenue
Service relating to an alleged underpayment of tax or any violation of the internal revenue laws or any provision of Federal
law relating to tax fraud.

(2) Enforcement action.--

(A) In general.--A person who alleges discharge or other reprisal by any person in violation of paragraph (1) may seek
relief under paragraph (3) by--

(i) filing a complaint with the Secretary of Labor, or

(ii) if the Secretary of Labor has not issued a final decision within 180 days of the filing of the complaint and there
is no showing that such delay is due to the bad faith of the claimant, bringing an action at law or equity for de novo
review in the appropriate district court of the United States, which shall have jurisdiction over such an action without
regard to the amount in controversy.

(B) Procedure.--

(i) In general.--An action under subparagraph (A)(i) shall be governed under the rules and procedures set forth in section
42121(b) of title 49, United States Code.
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(ii) Exception.--Notification made under section 42121(b)(1) of title 49, United States Code, shall be made to the person
named in the complaint and to the employer.

(iii) Burdens of proof.--An action brought under subparagraph (A)(ii) shall be governed by the legal burdens of proof
set forth in section 42121(b) of title 49, United States Code, except that in applying such section--

(I) “behavior described in paragraph (1)” shall be substituted for “behavior described in paragraphs (1) through (4)
of subsection (a)” each place it appears in paragraph (2)(B) thereof, and

(II) “a violation of paragraph (1)” shall be substituted for “a violation of subsection (a)” each place it appears.

(iv) Statute of limitations.--A complaint under subparagraph (A)(i) shall be filed not later than 180 days after the date
on which the violation occurs.

(v) Jury trial.--A party to an action brought under subparagraph (A)(ii) shall be entitled to trial by jury.

(3) Remedies.--

(A) In general.--An employee prevailing in any action under paragraph (2)(A) shall be entitled to all relief necessary to
make the employee whole.

(B) Compensatory damages.--Relief for any action under subparagraph (A) shall include--

(i) reinstatement with the same seniority status that the employee would have had, but for the reprisal,

(ii) the sum of 200 percent of the amount of back pay and 100 percent of all lost benefits, with interest, and

(iii) compensation for any special damages sustained as a result of the reprisal, including litigation costs, expert witness
fees, and reasonable attorney fees.

(4) Rights retained by employee.--Nothing in this section shall be deemed to diminish the rights, privileges, or remedies of
any employee under any Federal or State law, or under any collective bargaining agreement.

(5) Nonenforceability of certain provisions waiving rights and remedies or requiring arbitration of disputes.--

(A) Waiver of rights and remedies.--The rights and remedies provided for in this subsection may not be waived by any
agreement, policy form, or condition of employment, including by a predispute arbitration agreement.
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(B) Predispute arbitration agreements.--No predispute arbitration agreement shall be valid or enforceable, if the
agreement requires arbitration of a dispute arising under this subsection.
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Title XII, § 1209(a), July 30, 1996, 110 Stat. 1473; Pub.L. 109-432, Div. A, Title IV, § 406(a)(1), Dec. 20, 2006, 120 Stat.
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