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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF NEW JERSEY 

 
UNITED STATES OF AMERICA, ) 
 ) 
   Plaintiff,        ) 
 ) 
  v.            ) 
 ) 
THE ESTATE OF LORRAINE M. KELLEY, ) 
et al., ) 
 ) 
 Defendants. ) 
_______________________________________) 
 

 
 
 
 
Case No. 3:17-cv-00965-BRM-DEA 
 
 

UNITED STATES’ MEMORANDUM IN SUPPORT OF ITS  
MOTION FOR SUMMARY JUDGMENT 

The United States submits this memorandum in support of its motion for summary 

judgment. 

INTRODUCTION 

This is a suit to collect the unpaid federal estate taxes of the Estate of Lorraine M. Kelley 

(the “Kelley Estate”). 

Lorraine Kelley died in 2003 and left over $2.6 million in property to her brother and sole 

beneficiary, Richard Saloom.  The size of the estate resulted in a federal estate tax liability of 

$662,780.  As the executor, Richard Saloom failed to pay the estate tax liability and instead 

distributed all of the property of his sister’s estate to himself.  But after he distributed all the 
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property to himself, he began making periodic payments to the IRS in an attempt to pay the past-

due estate tax liability.  However, before he finished paying the estate tax liability, he died, but 

before he died, he instructed his daughter, Rose Saloom (the executor of his estate), to continue 

to pay the estate tax liability of his sister’s estate. 

When Richard Saloom died in 2008, he had over $1.1 million of property, which 

included the property he received from his sister.  He bequeathed this property to his daughter 

and sole beneficiary, Rose Saloom.  Although she was aware that her father was supposed to pay 

the estate tax liability of his sister’s estate, Rose Saloom distributed all of the property of her 

father’s estate to herself without paying that liability. 

The United States seeks a judgment against the Kelley Estate for its estate tax liability.  

The United States also seeks judgment against the Estate of Richard Saloom: (i) for transferee 

liability under 26 U.S.C. § 6423(a)(2) of the estate tax liability of the Kelley Estate because he 

received property from the Kelley Estate (his sister); and (ii) under 31 U.S.C. § 3713(b) because 

he distributed all of the property of the Kelley Estate to himself without paying its estate tax 

liability.  The United States further seeks judgment against Rose Saloom: (i) for transferee 

liability under 26 U.S.C. § 6423(a)(2) because she also received property from the Kelley Estate 

(her aunt); (ii) under 31 U.S.C. § 3713(b) because she distributed all of the property of her 

father’s estate to herself without paying her father’s federal tax liabilities; and (c) under the New 

Jersey Uniform Fraudulent Transfer Act because she did not pay for any of the property she 

received from her father’s estate, and the transfer of that property rendered her father’s estate 

insolvent. 
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STATEMENT OF FACTS 

The United States incorporates by reference the attached statement of undisputed material 

facts.  (U.S. Stmt.) 

STANDARD OF REVIEW 

Summary judgment must be granted if the “movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law.  Fed. R. 

Civ. P. 56(a).  The party moving for summary judgment bears the burden of persuasion on the 

relevant issues.  Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).  If the moving party meets 

this burden, the non-moving party must present actual evidence that creates a genuine issue as to 

a material fact for trial.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).  

“[U]nsupported allegations . . . and pleadings are insufficient to repel summary judgment.”  

Schoch v. First Fid. Bancorporation, 912 F.2d 654, 657 (3d Cir. 1990) 

ARGUMENT 

I. Judgment should be entered against the Kelley Estate (and Robert Lecky as its 
executor) for its estate tax liability 
 

The United States seeks a judgment against the Kelley Estate (and Robert Lecky as its 

executor) for unpaid federal estate tax assessments in the amount of $688,644 as of September 2, 

2019, plus statutory additions accruing thereafter until paid. 

An assessment made by the IRS is a determination of a tax liability owed to the United 

States and is “entitled to a legal presumption of correctness.”  United States v. Fior D’Italia, Inc., 

536 U.S. 238, 242 (2002).  The United States makes a prima facie case for liability when it 

introduces proof of assessment.  See United States v. Byock, 130 F. App’x 594, 595 (3rd Cir. 

2005); see also United States v. Kramer, 2018 WL 1954260, *2 (6th Cir. April 5, 2018).  Once 

such a showing is made, the burden shifts to the taxpayer to prove that the assessments are 
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erroneous.  See Francisco v. United States, 267 F.3d 303, 319 (3d Cir. 2001); see also United 

States v. Carson, 741 F.Supp. 92, 94 (E.D. Pa. 1990).  The taxpayer’s burden is not merely one 

of producing evidence; it is the burden of persuasion by a preponderance of the evidence that the 

assessment is wrong.  See United States v. Schroeder, 900 F.2d 1144, 1148 (7th Cir. 1990). 

As detailed in the declaration of Revenue Officer Ira Goldsmith and the accompanying 

IRS account transcript, the United States made federal estate tax assessments against the Kelley 

Estate, and the amount owed is $688,644 as of September 2, 2019.  (Declaration of Ira 

Goldsmith (Goldsmith Decl.) ¶¶ 8–9); see, e.g., Kramer, 2018 WL 1954260, *2 (government 

may rely on account transcripts and declaration signed by revenue officer to make prima facie 

case for liability); United States v. Mazzara, 530 F. Supp. 1380, 1382 (D.N.J. 1982) (same). 

The burden of proof now shifts to the Kelley Estate to show that the IRS’s assessments 

are incorrect.  The Kelley Estate cannot meet that burden.  It has not come forward with evidence 

to rebut the presumed correctness of tax assessments, and thus summary judgment should be 

entered in favor of the United States and against the Kelley Estate and Robert Lecky in his 

representative capacity as its executor. 

II. Judgment should be entered against the Estate of Richard Saloom for transferee 
liability under 26 U.S.C. § 6324(a)(2) of the estate tax liability of the Kelley 
Estate 
 

The Estate of Richard Saloom is liable for the estate tax liability of the Kelley Estate 

under § 6324(a)(2) as a transferee of all of the property of the Kelley Estate. 

Section 6324(a)(2) (26 U.S.C.) “imposes liability on the transferees of a decedent’s estate 

when the estate itself fails to pay its federal taxes.”  United States v. Geniviva, 16 F.3d 522, 524 

(3rd Cir. 1994).  A transferee who receives property from a decedent’s estate is personally liable 

for any unpaid estate tax based on the value of the property received.  26 U.S.C. § 6324(a)(2). 

Case 3:17-cv-00965-BRM-DEA   Document 32-2   Filed 08/27/19   Page 4 of 10 PageID: 113



5 

The Kelley Estate’s estate tax liability is $688,644 as of September 2, 2019.  (Goldsmith 

Decl. ¶ 9.)  Richard Saloom received $2.6 million in property from that estate.  (U.S. Stmt. 

¶¶ 11–13.)  Judgment should therefore be entered against the Estate of Richard Saloom (and 

Rose Saloom as its executor) for transferee liability under § 6324(a)(2) for $688,644 as of 

September 2, 2019. 

III. Judgment should be entered against the Estate of Richard Saloom 
under 31 U.S.C. § 3713(b) for the estate tax liability of the Kelley Estate 
 

The Estate of Richard Saloom is also liable for the estate tax liability of the Kelley Estate 

under 31 U.S.C. § 3717(b) because he distributed all the property of the Kelley Estate to himself 

without paying the estate tax liability. 

Section 3713 places personal liability on an executor of an estate who pays the debts of 

the estate, or distributes assets to himself, before paying a claim of the United States.1  31 U.S.C. 

§ 3713(b); see also United States v. Coppola, 85 F.3d 1015, 1020 (2d Cir. 1996) (executor may 

be held liable for distribution of funds that “is not, strictly speaking, the payment of a debt”).  

For liability to attach under § 3713(b), “the executor must have knowledge of the debt owed by 

the estate . . .  or notice of facts that would lead a reasonably prudent person to inquire as to the 

existence of the debt owed before making the challenged distribution or payment.”2  Coppola, 85 

F.3d at 1020 (citing In re Gottheiner, 703 F.2d 1136, 1140 (9th Cir. 1983)). 

Section  3713(b) thus makes an executor personally liable as a fiduciary for an estate’s 

estate tax liability if: (1) the executor distributed assets of the estate; (2) the distribution rendered 
                                                 

1 Section 3713 is known as the federal priority or federal insolvency statute. 

2 Section 3713’s predecessor statute (former 31 U.S.C. § 192) used the term “debt due to the United States.”  The 
current § 3713 uses the term “claim of the government.”  Consequently, the cases often interchange these terms with 
respect to the unpaid liability owed to the United States. 
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the estate insolvent; and (3) the distribution took place after the executor had notice of the estate 

tax liability.  Id.  The burden is on the Estate of Richard Saloom to show that these elements are 

not met.  See United States v. Bartlett, 186 F. Supp. 2d 875, 885 (C.D. Ill. 2002); see also United 

States v. Cole, 733 F.2d 651, 654 (9th Cir. 1984) (“The burden lies with those who argue that the 

[G]overnment’s priority does not apply to show that they are not within the provisions of section 

3713.”). 

As executor of the Kelley Estate, Richard Saloom distributed all of its approximately 

$2.6 million in property to himself, (U.S. Stmt. ¶¶ 11–17), which rendered the estate insolvent, 

(U.S. Stmt. ¶ 18).  He also made the distributions while he knew that the estate owed taxes to the 

United States.  His sister had over $2.6 million in property on the date of her death.  (U.S. Stmt. 

¶ 11.)  Any reasonably prudent person would know that her estate owed substantial estate taxes.3  

Richard Saloom admitted he knew as much when he started making significant and/or periodic 

payments to pay the estate tax liability of the Kelley Estate and began trying to enter into an 

installment agreement with the IRS.  (U.S. Stmt. ¶¶ 20–21.) 

Under § 3713(b), judgment should be entered against the Estate of Richard Saloom (and 

Rose Saloom in her capacity as its executor) for $688,644 as of September 2, 2019.  See United 

States v. Tyler, 528 F. App’x. 193, 201 (3d Cir. 2013) (executor may be held liable under 

§ 3713(b) for “‘stripp[ing]’ an otherwise solvent estate ‘of all of its assets and render[ing] it 

insolvent’ by ‘provid[ing] for the distribution of all of the estate assets’ to the heirs of the estate.” 

(quoting Coppola, 85 F.3d at 1020)). 

                                                 

3 The estate tax liability does not have to be liquidated or assessed before an executor is liable under § 3713.  See 
King v. United States, 379 U.S. 329, 331–32, 339–40 (1964). 
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IV. Judgment should be entered against Rose Saloom for transferee liability 
under 26 U.S.C. § 6324(a)(2) for the estate tax liability of the Kelley Estate 
 

Rose Saloom, like her father, is liable as a transferee of the property of the Kelley Estate 

under 26 U.S.C. § 6324(a)(2).  Rose Saloom both received property directly from the Kelley 

Estate, and/or received property from the Estate of Richard Saloom (her father), which included 

property from the Kelley Estate.  (U.S. Stmt. ¶¶ 16–18, 27, 30–31.)  Judgment should therefore 

be entered against Rose Saloom for transferee liability under § 6324(a)(2) for $688,644 as of 

September 2, 2019. 

Although the § 6324(a)(2) claim against Rose Saloom was not specifically alleged in the 

complaint, the Court may consider it because it is predicated on the facts alleged in the 

complaint.4  See Posey v. NJR Clean Energy Ventures Corp., No. 14-cv-6833, 2015 WL 

6561236, at *9 (D.N.J. Oct. 29, 2015) (court may consider legal theories set forth in a party’s 

brief to the extent that they find support in the factual allegations set forth in the complaint 

(citing Com. of Pa. ex rel. Zimmerman v. PepsiCo, Inc., 836 F.2d 173, 181 (3d Cir. 1988))). 

V. Judgment should be entered against Rose Saloom under 31 U.S.C. § 3713(b) for 
her father’s federal tax liabilities 

 
Rose Saloom is personally liable as a fiduciary under 31 U.S.C. § 3717(b) because she 

distributed all the property of the Estate of Richard Saloom to herself without paying his 26 

U.S.C. § 6324(a)(2) and 31 U.S.C. § 3713(b) liabilities, which were established above. 

Just like her father did with the Kelley Estate, Rose Saloom: (1) as executor distributed 

all of the approximately $1.1 million of property of the Estate of Richard Saloom to herself, 

                                                 

4 Should the Court disagree, the United States can move to amend the pleadings to conform them to the evidence to 
raise this claim under Fed. R. Civ. P. 15(b). 
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(U.S. Stmt. ¶¶ 26–27, 30–31); (2) thereby rendered the Estate of Richard Saloom insolvent, (U.S. 

Stmt. ¶ 32); and (3) made such distributions despite knowing of her father’s federal tax 

liabilities, (U.S. Stmt. ¶¶ 22–24, 28–29).  It does not matter that her father’s federal tax liabilities 

arose from his role as transferee and executor of the Kelley Estate.  See, e.g., Bartlett, 186 F. 

Supp. 2d at 885–87 (executor liable under § 3713 even though decedent’s liability arose from 

decedent’s role as a gift transferee under 26 U.S.C. § 6423(b)); United States v. Marshall, 798 

F.3d 296, 311, 311–13 (5th Cir. 2015) (same).  Under 31 U.S.C. 3713(b), Rose Saloom is liable 

because she knew that her father was supposed to pay the Kelley Estate’s estate tax liability.  

Richard Saloom had instructed her to pay this liability, and she even stated on his New Jersey 

inheritance tax return that he owed the estate tax liability.  (U.S. Stmt. ¶¶ 22–24, 28–29.)  

Judgment should therefore be entered against Rose Saloom under § 3713(b) for $688,644 as of 

September 2, 2019. 

VI. Judgment should be entered against Rose Saloom under the New Jersey 
Uniform Fraudulent Transfer Act for her father’s federal tax liabilities 
 

Lastly, Rose Saloom is liable under the New Jersey Uniform Fraudulent Transfer Act 

(UFTA) for her father’s 26 U.S.C. § 6324(a)(2) and 31 U.S.C. § 3713(b) liabilities because she is 

a fraudulent transferee of his property.  The Estate of Richard Saloom transferred all of its 

property to Rose Saloom without receiving anything of value in exchange.  (U.S. Stmt. ¶¶ 26–27, 

30–31.)  This transfer of property rendered the Estate of Richard Saloom insolvent and unable to 

pay the United States.  (U.S. Stmt. ¶ 32.) 

Under the UFTA, a transfer is constructively fraudulent as to a creditor whose claim 

arose before the transfer was made, if the transferor made the transfer “without receiving 

‘reasonably equivalent value’ in exchange . . . and the [transferor] was insolvent at that time or 

became insolvent as a result of the transfer.”  Motorworld, Inc. v. Benkendorf, 228 N.J. 311, 316 
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(2017) (quoting N.J.S.A. 25:2–27(a)); In re Nat. Pool Constr., Inc., 598 F. App’x 841, 844 (3d 

Cir. 2015).  The United States, as a creditor, had a claim against Richard Saloom and his estate 

under 26 U.S.C. § 6324(a)(2) and 31 U.S.C. § 3713(b).  See N.J.S.A. 25:2–21 (defining a claim 

as “a right to payment, whether or not the right is reduced to judgment, liquidated, unliquidated, 

fixed, contingent, matured, unmatured, disputed, undisputed, legal, equitable, secured, or 

unsecured.”); supra Parts II & III.  Accordingly, the transfer of all of the property of the Estate of 

Richard Saloom to Rose Saloom was a constructive fraud as to the United States.  N.J.S.A. 25:2–

27(a), 25:2–25(b). 

The remedy for a fraudulent transfer under the UFTA is voiding of the transfer or 

recovery of the value of the transfer.  In re Victor Int’l, Inc., 278 B.R. 67, 85 (Bankr. D.N.J. 

2002) (citing N.J.S.A. 25:2–30(b))), aff’d, 97 F. App’x 365 (3d Cir. 2004).  Because she no 

longer has any of the $1.1 million in property of the Estate of Richard Saloom (U.S. Stmt. ¶¶ 32–

33), a judgment against Rose Saloom for $688,644 as of September 2, 2019 (the amount of her 

father’s federal tax liabilities under § 6324(a)(2) and § 3713(b)) is appropriate.  See United States 

v. Patras, 909 F. Supp. 2d 400, 414 (D.N.J. 2012) (entering personal money judgment against 

transferee where there was no equity in the fraudulently transferred property), aff’d, 544 F. App'x 

137 (3d Cir. 2013); see also United States v. Marguglio, No. 94-2741, 1997 WL 842544, at *4 

(D.N.J. Feb. 13, 1997) (money judgment entered against transferee). 

CONCLUSION 

For the foregoing reasons, the United States is entitled to: 

(1) judgment in favor of the United States and against the Estate of Lorraine M. 

Kelley, and Mr. Lecky in his representative capacity as its executor, for $688,644 as of 

September 2, 2019, plus interest and statutory additions accruing thereafter until paid; 
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(2) judgment in favor of the United States and against the Estate of Richard Saloom, 

and Rose Saloom in her representative capacity as its executor, for $688,644 as of September 2, 

2019, plus interest and statutory additions accruing thereafter until paid, for transferee liability 

under 26 U.S.C. § 6324(a)(2) and fiduciary liability under 31 U.S.C. § 3713(b); 

(3) judgment in favor of the United States and against Rose Saloom individually for 

$688,644 as of September 2, 2019, plus interest and statutory additions accruing thereafter until 

paid, for transferee liability under 26 U.S.C. § 6324(a)(2), fiduciary liability under 31 U.S.C. 

§ 3713(b), and transferee liability under the New Jersey Uniform Fraudulent Transfer Act, 

N.J.S.A. § 25:2–27(a), 25:2–25(b). 
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