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STATEMENT OF THE INTEREST OF AMICUS CURIAE 

The Center for Taxpayer Rights (“the Center”) is a 501(c)(3) not-for-profit 

corporation dedicated to furthering taxpayers’ awareness of and access to taxpayer 

rights. The Center accomplishes its mission, in part, by educating the public and 

government officials about the role taxpayer rights play in promoting compliance 

and trust in systems of taxation. The Center, and its Executive Director, Nina E. 

Olson, the former National Taxpayer Advocate, have experience advocating on 

behalf of taxpayers whose voices might otherwise not receive attention.  

The Federal Tax Clinic at the Legal Services Center of Harvard Law School 

(“the Clinic”) was formed in 2015 to represent low-income taxpayers before the 

Internal Revenue Service (“IRS”) and in tax matters before the courts, with the 

goal of protecting the rights of taxpayers and pursuing legal reform to improve the 

tax system. 

The Center and the Clinic have taken an interest in this case because the 

court’s cursory analysis on the tacit consent issue undermines a basic taxpayer 

right – a right to a fair and just tax system. 26 U.S.C. § 7803(a)(3)(J). This right 

provides that taxpayers have the right to expect the tax system to consider their 

particular facts and circumstances. In this case, the Tax Court failed to properly 

analyze whether Ms. Jones intended to file a joint return for the 2010 tax year with 

her ex-husband, Mr. Pike. In particular, the Tax Court ignored a large amount of 
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probative, uncontroverted evidence which supports the conclusion that Ms. Jones 

did not intend to jointly file her 2010 tax return, and it also improperly relied on 

evidence that is not probative on the issue. In short, the Tax Court erred in 

concluding that Ms. Jones tacitly consented to Mr. Pike’s signing her name on the 

2010 Form 1040 on her behalf and holding, by extension, that the form was a valid 

joint return.1 

ARGUMENT 

The general rule governing joint tax returns is that signatures of both 

spouses are necessary. Treas. Reg. § 1.6012-1(a)(5). However, the fact a signature 

is missing does not render the return void per se, as demonstrated by a long line of 

cases holding that a joint Form 1040 filed with the signature of only one spouse is 

valid if both the husband and wife intended to file the return. See, e.g., Estate of 

Campbell v. Commissioner, 56 T.C. 1, 1971 WL 2558 (1971). This exception, 

called the tacit consent rule, generally applies when one spouse signs a joint return 

and it is later shown that the other spouse (i.e., the non-signing spouse) gave 

his/her consent to the joint return filing. In short, if the evidence indicates that both 

                                                 
1 Consent to file this brief was provided by the parties. The Department of Justice provided 

consent on February 25, 2021 and Petitioner provided consent on February 3, 2021. 

Pursuant to FRAP 29(a)(4)(E), this is to affirm that no party’s counsel authored this brief in 

whole or in part. No party or party’s counsel contributed money that was intended to fund 

preparing or submitting this brief. The only person who contributed money that was intended to 

fund preparing or submitting this brief is Harvard University, which operates the Federal Tax 

Clinic as part of the Legal Services Center of Harvard Law School. The views expressed herein 

are those of the Clinic, not Harvard University. 
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the signing and non-signing spouses intended to file jointly, then their return 

becomes a joint one even in the absence of the non-signing spouse’s signature. 

Hennen v. Commissioner, 35 T.C. 747, 748 (1961). 

In order to infer tacit consent, the Tax Court “has considered a variety of 

factors…especially whether the non-signing spouse filed a separate return, whether 

the non-signing spouse objected to the other spouse's joint filing, and whether the 

couple's prior filing history indicates the intent to file jointly.” Okorogu v. 

Commissioner, T.C. Memo, 2017-53, at *19.  See also, In re Hanesworth, 936 F.2d 

583 (10th Cir.1991); Hein v. Commissioner, 251 F.2d 44 (8th Cir.1958); Estate of 

Campbell v. Commissioner, 56 T.C. 1, 1971 WL 2558 (1971); Federbush v. 

Commissioner, 34 T.C. 740, 1960 WL 1373 (1960); Presley v. Commissioner, T.C. 

Memo.1979–339; Simms v. Commissioner, T.C. Memo.1968–298. 

The Tax Court, in the case at bar, relied on the following facts to conclude 

that Ms. Jones intended to file a joint 2010 return with Mr. Pike: 1) Ms. Jones 

provided Mr. Pike her tax-related information for 2010 despite having separated 

from him in 2008;2 2) Ms. Jones and Mr. Pike filed joint Federal income tax 

returns during all the years they were married; 3) Ms. Jones relied on Mr. Pike to 

prepare (or have prepared) those returns, as well as to handle all other family 

                                                 
2 According to the Tax Court, Mr. Pike credibly testified that Ms. Jones gave him her tax-related 

information for the years at issue so that the 2009 and 2010 joint returns could be prepared. 
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financial matters; 4) Ms. Jones did not file a separate Federal income tax return for 

2010, even though her income exceeded the filing threshold; and 5) Ms. Jones 

allowed her current husband to sign her name with permission to the couple’s 2012 

joint return. 

The Tax Court’s analysis, however, was cursory, and in particular, it erred 

on the following two major fronts. First, it ignored a large amount of probative, 

uncontroverted evidence which supports the conclusion that Ms. Jones did not 

intend to jointly file her 2010 tax return. Second, it improperly relied on evidence 

that is not probative on the issue.  

In the next two sections of the brief, we examine these errors in turn and 

explain why, against such backdrop, this court should not construe any of the five 

facts cited by the Tax Court as supporting the conclusion that Ms. Jones consented 

to filing jointly with Mr. Pike. Ultimately, this Court should overturn the Tax 

Court’s holding and not apply the tacit consent rule to Ms. Jones’ situation.3 

To the extent the Tax Court failed to consider probative evidence or to the 

extent the Tax Court improperly relied on evidence that did not support its 

conclusion, the Tax Court committed legal error which is to be reviewed de novo 

by this Court. See e.g., Hypotheek Land Co. v. Commissioner, 200 F.2d 390, 392 

                                                 
3 It should be noted that even the California Franchise Tax Board, which is known to be more 

rigorous and stringent in its standards than the IRS, concluded that Ms. Jones had not filed a joint 

return with Mr. Pike.  
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(9th Cir. 1953); Indmar Prods Co. v. Commissioner, F.3d 777 (6th Cir. 2006); 

Perfetti v. Commissioner, 762 F.2d 638, 641 (8th Cir. 1985). 

I. The Tax Court Ignored A Large Body Of Probative Evidence 

Supporting The Conclusion That Ms. Jones Did Not Intend To 

Jointly File Her 2010 Tax Return With Mr. Pike 
 

In situations where one spouse signs a joint return for both spouses (as in the 

case at bar), courts have—in the absence of clear evidence to the contrary—found 

the non-signing spouse to have given consent to the other spouse’s signing the 

form on his/her behalf. See, e.g., In re Hanesworth, 936 F.2d 583 (10th Cir.1991) 

(finding tacit consent on the basis of the established pattern of joint filings and the 

wife’s history of acquiescence in her husband's handling of the family's financial 

affairs); Estate of Campbell v. Commissioner, 56 T.C. 1, 1971 WL 2558 

(1971) (stating that husband signed a joint return for both his wife and himself; 

wife never objected to this practice; Court held the tax return was joint);  

Federbush v. Commissioner, 34 T.C. 740, 1960 WL 1373 (1960) (husband signed 

a joint return both for himself and wife at a time when they had personal 

difficulties and wife refused to sign; Court held the Commissioner correctly 

determined the return because the wife’s refusal stemmed not from her genuine 

intent to not file a joint return but merely from the heat of the moment). 

In the case at bar, however, there was clear and compelling evidence to the 

contrary—only to be ignored by the Tax Court. For one, Ms. Jones never 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971290030&pubNum=0000838&originatingDoc=Iab5aee8172ad11e5a807ad48145ed9f1&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971290030&pubNum=0000838&originatingDoc=Iab5aee8172ad11e5a807ad48145ed9f1&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960298428&pubNum=0000838&originatingDoc=Iab5aee8172ad11e5a807ad48145ed9f1&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)


6 

 

authorized her former husband, Mr. Pike, to sign her name to the Form 1040 for 

2010. TT 42-44, 2 ER 77-79. In fact, Ms. Jones never previously authorized Mr. 

Pike to sign her name to a joint income tax return for any tax year prior to 2010—

or for that matter, any other types of documents requiring her signature. TT 24, 

114-115, 2 ER 59, 149-150. In essence, even as she was filing joint Federal income 

tax returns with Mr. Pike during all the years they were married and was relying on 

the latter to prepare (or have prepared) those returns—as well as to handle all other 

family financial matters—throughout the period, Ms. Jones, at the same time, 

consistently insisted on personally signing her name to the joint returns before they 

were submitted to the IRS.  

Her actions demonstrate that just because a non-signing spouse has 

depended on and cooperated with the signing spouse on preparing and getting their 

joint tax return ready does not mean that the former also gave the latter the 

permission to sign the form on his/her behalf. The Tax Court never acknowledged 

or addressed this critical distinction or noted that Ms. Jones had never previously 

been a non-signing spouse during her years of marriage to Mr. Pike despite having 

filed joint returns all those years. 

To be sure, an established pattern of joint filing—along with financial 

dependence on the part of the non-signing spouse—can certainly go a long way 

towards suggesting that one spouse tacitly approved or acquiesced to the other 
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spouse’s filing of the joint return. However, to consider them dispositive without 

giving due consideration to the actual manner in which the non-signing spouse 

handled the signing process can lead to erroneous conclusions.  

Seen in this light, it becomes eminently clear as to why it was unreasonable 

for the Tax Court to have attributed tacit consent to Ms. Jones on the basis of the 

following set of facts (three of the five that the Tax Court relied on, as outlined 

above): 1) Ms. Jones and Mr. Pike filed joint Federal income tax returns during all 

the years they were married; 2) Ms. Jones relied on Mr. Pike to prepare (or have 

prepared) those returns, as well as to handle all other family financial matters; and 

3) Ms. Jones provided Mr. Pike her tax-related information for 2010 despite having 

separated from him in 2008. This is because none of these facts are inconsistent 

with Ms. Jones’ refusal to give Mr. Pike her permission to sign her name on the 

2010 joint tax return—which is established by the large amount of probative, 

uncontroverted evidence that the Tax Court failed to take into account. 

Stated differently, it is true that Ms. Jones had an established history of filing 

jointly with Mr. Pike and she was financially dependent during that period, and on 

such basis, she considered jointly filing the 2010 return as well—as indicated by 

the fact that she provided Mr. Pike with her tax-related information for that year. 

However, this does not mean Ms. Jones was willing to unquestioningly grant 

permission to Mr. Pike to sign and submit the return to the IRS on her behalf. The 
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fact that Ms. Jones refused to acknowledge the signature Mr. Pike signed on her 

behalf when she later found out about it is a testament to this point. Ex. 2-J, 3 ER 

224, TT 53-54, 2 ER 88-89. In short, the fact that there was an established history 

of joint filing between Ms. Jones and Mr. Pike and that the former was financially 

dependent on the latter is entirely consistent with Ms. Jones’ refusal to grant 

permission to her former husband to sign her name on the return. 

Overall, then, once the set of facts the Tax Court points to is considered in 

conjunction with the large body of probative, uncontroverted evidence that the Tax 

Court ignored, the conclusion that Ms. Jones gave Mr. Pike the permission to sign 

her name on the 2010 tax return on her behalf becomes untenable.4 

II. The Tax Court Improperly Relied On Evidence That Is Not 

Probative On The Issue 
 

In addition to having ignored a large amount of probative, uncontroverted 

evidence supporting the conclusion that Ms. Jones did not intend to jointly file her 

2010 tax return, the Tax Court improperly relied on evidence that is not probative 

on the issue. In particular, the Court relied on the following facts (two of the five 

                                                 
4 In addition, it should be noted that the IRS received the 2010 joint return that Mr. Pike signed 

on behalf of Ms. Jones on November 23, 2012, which was more than one year after Ms. Jones 

had divorced Mr. Pike (their divorce became final on September 27, 2011) and two months after 

she had remarried. If Ms. Jones did not trust Mr. Pike to sign anything on her behalf while 

married, it would make no sense to let him sign a return for her after a bitter divorce. If Ms. 

Jones never allowed Mr. Pike to sign documents on her behalf her during the course of the 

marriage, it seems illogical that Ms. Jones would tacitly consent to having Mr. Pike sign the 

2010 return after she and Mr. Pike had divorced.  
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not discussed in the immediately preceding section) to attribute tacit consent to Ms. 

Jones: 1) Ms. Jones did not file a separate Federal income tax return for 2010, even 

though her income exceeded the filing threshold; and 2) Ms. Jones allowed her 

current husband to sign her name with permission to the couple’s 2012 joint return. 

In this section, we examine each in turn and explain why they are not relevant to 

the case at bar.  

First, the Tax Court relied too heavily on the fact that Ms. Jones did not file 

her own return for the 2010 tax year in drawing its conclusion. The Tax Court 

correctly notes that she had a filing obligation but does not discuss the real nature 

of the obligation or the circumstances. Her income that year put her over the 

threshold for filing but only marginally so and she had withholding that would 

have resulted in a modest refund had she filed as married filing separately. Ex. 35-

P & 36-P, Petitioner’s Pre Trial Memo. 16, 3 ER 402-403, 4 ER 536. This is not a 

case where her failure to file separately disadvantaged the government from a 

monetary perspective. In addition, both Ms. Jones and Mr. Pike missed the filing 

deadline; at this point in their lives, things were in upheaval, and they were 

frequently failing to meet normal time frames. For instance, Ms. Jones provided 

Mr. Pike with information regarding her 2010 income, but the latter failed to get 

back to her and the former failed to follow up. This is not a situation relevant to 
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tacit consent at all; it is simply a story of two persons who were at odds with one 

another simply having failed in their filing obligations. 

Regardless, the fact that Ms. Jones was relying on Mr. Pike—even 

partially—to prepare a joint return for the 2010 tax year should not be taken as 

evidence of her granting him the permission to sign the form on her behalf. This is 

because, as discussed in the immediately preceding section, the fact that a non-

signing spouse has depended on and cooperated with the signing spouse on 

preparing and getting their joint tax return ready can only suggest—but by no 

means establish—that the former gave the latter the permission to sign the form on 

his/her behalf.  

Overall, then, the fact that Ms. Jones did not file her own return for the 2010 

tax year should not have any bearing on whether or not tacit consent can be 

attributed to her.  

 Second, the Tax Court unreasonably relied on the fact that Ms. Jones 

authorized her new husband to sign their joint return for 2012 to establish that Ms. 

Jones agreed to file a joint return with Mr. Pike for the 2010 tax year. Given that 

the quality of the relationship that Ms. Jones has had with her new husband is 

materially different from the one she had with Mr. Pike, there was no basis 

whatsoever for the Tax Court to have resorted to such reasoning by analogy.   
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Recall from the previous section that Ms. Jones never authorized Mr. Pike to 

sign her name to their joint income tax returns—or for that matter, any other types 

of documents requiring her signature—which just goes to show how low a level of 

trust she had in Mr. Pike. Contrast this with her new husband, to whom she gave 

the permission to sign her name on their joint returns on her behalf, since she 

trusted him and believed him to be the exact opposite of Mr. Pike. TT 59, 2 ER 94.  

In short, given that the quality of Ms. Jones’ relationship with her current 

husband, on the one hand, and that of her relationship with Mr. Pike, on the other, 

are polar opposites, it is illogical to construe that the level of trust Ms. Jones places 

on her new husband would have any bearing on her intention with regard to the 

filing of the joint 2010 tax return with Mr. Pike. 

--------------------------------- --------------------------------- 

CONCLUSION 
 

In this case, the Tax Court did a cursory job of analyzing whether Ms. Jones 

intended to file a joint return for the 2010 with her ex-husband, Mr. Pike. In 

particular, the Tax Court ignored a large amount of probative, uncontroverted 

evidence and improperly relied on evidence that is not probative on the issue. 

Ultimately, the Tax Court erred in concluding that Ms. Jones tacitly consented to 

Mr. Pike’s signing her name on the 2010 Form 1040 on her behalf and holding, by 
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extension, that the form was a valid joint return. This Court should overturn the 

Tax Court’s holding and not apply the tacit consent rule to Ms. Jones’ situation. 

 

      Respectfully submitted,  

 

s/T. Keith Fogg                                             s/Janice Rovner Feldman  
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Jamaica Plain, MA 02130                                         122 Boylston Street 
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