
UNITED STATES TAX COURT
WASHINGTON, DC 20217 PA

MAKETA S. JOLLY, )
)

Petitioner, )
)

v. ) Docket No. 17172-19.
)

COMMISSIONER OF INTERNAL REVENUE, )
)

Respondent )

ORDER OF DISMISSAL FOR LACK OF JURISDICTION

On November 8, 2019, respondent filed a Motion To Dismiss for Lack of Jurisdiction. In
his motion to dismiss, respondent seeks dismissal of this case on the grounds that the petition
was not timely filed as to the notice of deñeiency issued to petitioner for tax year 2016, and that
no notice of deficiency was issued to petitioner for tax years 2017 and 2018, nor has respondent
made any other determination with respect to tax years 2016 through 2018 that would confer
jurisdiction on the Court. Respondent attached to the motion a copy of the Certified Mail List
for tax year 2016 as evidence of the fact that the notice of deficiency for tax year 2016 was sent
to petitioner by certified mail on April 8, 2019.

The petition was filed with the Court on September 17, 2019, which date is 162 days after
the date the notice of deficiency for tax year 2016 was mailed to petitioner. The petition, dated
September 9, 2019, was received by the Court in an envelope bearing no postmark. Petitioner
did not attach a copy of a notice of deficiency for tax years 2017 or 2018 to her petition.

This Court is a court of limited jurisdiction. It may therefore exercise jurisdiction only to
the extent expressly provided by statute. Breman v. Commissioner, 66 T.C. 61, 66 (1976).
Where this Court's jurisdiction in a case is duly challenged, the jurisdiction must be
affirmatively shown by the party seeking to invoke that jurisdiction. Romann v. Commissioner,
111 T.C. 273, 280 (1998); Wheeler's Peachtree Pharmacy, Inc. v. Commissioner, 35 T.C. 177,
180 (1960).

In a case seeking the redetermination of a deficiency, the jurisdiction of the Court
depends, in part, on the issuance by the Commissioner of a valid notice of deficiency to the
taxpayer. Rule 13(a), Tax Court Rules of Practices and Procedure; Frieling v. Commissioner, 81
T.C. 42, 46 (1983). The notice of deficiency has been described as "the taxpayer's ticket to the
Tax Court" because, without it, there can be no prepayment judicial review by this Court of the
deficiency determined by the Commissioner. Mulvania v. Commissioner, 81 T.C. 65, 67 (1983).
This Court's jurisdiction to redetermine a deficiency also depends on a timely filed petition by
the taxpayer. Rule 13(c), Tax Court Rules of Practice and Procedure; Monge v. Commissioner,
93 T.C. 22, 27 (1989); Normac, Inc. & Normac International v. Commissioner, 90 T.C. 142, 147
(1988). In this regard, I.R.C. section 6213(a) provides that the petition must be filed with the
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Court within 90 days, or 150 days if the notice is addressed to a person outside the United States,
after the notice of deficiency is mailed (not counting Saturday, Sunday, or a legal holiday in the
District of Columbia as the last day). If a petition is timely mailed, it will be considered timely
filed. See I.R.C. sec. 7502(a)(1). In order for the timely mailing/timely filing provision to apply,
the envelope containing the petition must be properly addressed to the Tax Court in Washington,
D.C., and bear a postmark with a date that is on or before the last date for timely filing a petition.
S_e_e I.R.C. sec. 7502(a)(2). The Court has no authority to extend this 90 day (or 150 day) period.
Joannou v. Commissioner, 33 T.C. 868, 869 (1960).

In the present case, the time for filing a petition with the Court for tax year 2016 expired
on July 8, 2019. However, the petition was not filed within that 90 day period.

On January 21, 2020, petitioner filed a Response to respondent's motion to dismiss. In
her Response, petitioner does not dispute respondent's jurisdictional allegations. Instead,
petitioner argues the merits of her case.

The record reflects that the petition in this case was not timely filed as to the notice of
deficiency issued to petitioner for tax years 2016. The record further reflects that no notice of
deficiency for tax years 2017 and 2018 nor any notice of determination was issued to petitioner
for tax years 2016 through 2018 that would confer jurisdiction upon this Court.

Petitioner has failed to affirmatively establish that this Court has jurisdiction in this case.
Romann v. Commissioner, 111 T.C. at 280; Wheeler's Peachtree Pharmacy, Inc. v.
Commissioner, 35 T.C. at 180. Accordingly, we will grant respondent's motion and dismiss this
case for lack ofjurisdiction.

The fact that the Court is obliged to dismiss this case for lack ofjurisdiction does not
preclude the parties from administratively resolving the deficiency issues if they are able to do
so. In addition, if financially feasible, petitioner may pay the tax, file a claim for refund with the
Internal Revenue Service, and if the claim is denied, sue for a refund in Federal district court or
the U.S. Court of Federal Claims. See McCormick v. Commissioner, 55 T.C. 138, 142 (1970).

Upon due consideration, it is

ORDERED that respondent's Motion To Dismiss for Lack of Jurisdiction is granted and
this case is dismissed for lack ofjurisdiction.

(Signed) Maurice B. Foley
Chief Judge
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