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INTEREST OF AMICUS CURIAE 

 The Center for Taxpayer Rights is a nonprofit organization that promotes 

taxpayer rights in the United States and abroad, with a special focus on the rights of 

lower and middle-income taxpayers.1  To further that mission, the Center often files 

amicus curiae briefs in cases implicating U.S. taxpayers’ rights.  See, e.g., CIC Servs., LLC 

v. Internal Revenue Service, 141 S. Ct. 1582 (2021) (involving amicus brief filed by the 

Center).  

 The Center believes that the statutory fee-shifting provision at issue in this 

case, codified at 26 U.S.C. § 7430, is a crucial tool for protecting the rights of lower 

and middle-income taxpayers.  In particular, fee awards under Section 7430 can deter 

the IRS from taking positions that are not substantially justified.  And when the IRS 

does take unjustified positions, Section 7430 also helps taxpayers – especially lower and 

middle-income taxpayers – seek redress administratively or in court without undue 

expense or hardship. 

Because the Tax Court’s incorrect interpretation of Section 7430 would weaken 

this tool and diminish the rights of lower and middle-income taxpayers, the Center 

has an interest in the outcome of this case. 

                                           
1 Pursuant to FRAP 29(a)(4)(E), the Center affirms that no party’s counsel authored 
this brief in whole or in part.  No party or party’s counsel contributed money that was 
intended to fund the preparation or submission of this brief. 
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INTRODUCTION AND  
SUMMARY OF ARGUMENT 

 
Under this Court’s precedents, an IRS litigating position is not “substantially 

justified” within the meaning of 26 U.S.C. § 7430(c)(4)(B)(i) when “facts accessible to 

the Government” clearly undermine it.  See Awmiller v. United States, 1 F.3d 930, 931 

(9th Cir. 1993).  Below, the Tax Court ignored this principle.  This was error, and this 

Court should vacate the Tax Court’s decision as a result. 

After an audit lasting more than two years, the IRS asserted a deficiency of 

$17,554 in taxes and penalties against appellant Daniel S. Jacobs.  See ER-21.  The IRS 

handled Jacobs’ audit through its “Correspondence Exam” process, meaning that it 

handled his audit by mail.  See ER-7, 9; see also Internal Revenue Manual (“IRM”) 

4.19.10 (describing audit process). Despite repeated requests, the IRS did not initially 

allow Jacobs to present his case to an IRS employee in-person.  ER-34.   

Jacobs’ correspondence examination reached the wrong result – not 

surprisingly, since correspondence exams are ill-suited to factually complex cases like 

Jacobs’.  After the IRS completed its audit and issued a notice of deficiency, Jacobs 

filed a timely petition in the Tax Court seeking redetermination.  ER-21.  The IRS 

answered Jacobs’ petition in the Tax Court, but then also granted Jacobs a face-to-

face meeting with an IRS Appeals Officer.  Id.  This meeting was “crucial” in helping 

the IRS understand Jacobs’ return.  ER-34.  After the meeting, the IRS conceded its 

case against Jacobs “without delay.” ER-39. 
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When Jacobs sought attorney’s fees, however, the Tax Court held that the 

IRS’s failure to meet with Jacobs during the correspondence audit process was 

irrelevant to the reasonableness of the IRS’s litigation position.  See ER-35 (declining 

to “hold” the IRS’s conduct in the administrative proceeding “against the [IRS]”).  

Errors “at the administrative level,” it explained, could not determine whether an IRS 

litigating position was “substantially justified” for the purpose of fee awards under 26 

U.S.C. § 7430.  Id.  Instead, the Tax Court looked only to “the record that existed 

when the [IRS] filed [its] answer” in evaluating whether the IRS’s litigation position 

was substantially justified. ER-34. 

 The Tax Court’s holding on this point was wrong and should be corrected.  

First, the Tax Court’s position would undermine Section 7430 and frustrate its 

purposes.  Congress enacted Section 7430 to “deter abusive actions and overreaching 

by the [IRS] and . . . enable individual taxpayers to vindicate their rights regardless of 

their economic circumstances.”  Morrison v. Comm’r of Int. Rev., 565 F.3d 658, 661 (9th 

Cir. 2001) (quoting Huffman v. Comm’r of Int. Rev., 978 F.2d 1139, 1146 (9th Cir. 1992).  

The Tax Court’s reading of Section 7430, however, would effectively insulate the IRS 

from accountability in an important subset of cases.  The correspondence 

examination process is vulnerable to error and abuse, particularly when lower-income 

taxpayers are audited.  Yet the Tax Court’s reading of Section 7430 would make it 

extremely difficult for low-income taxpayers to pursue accountability if and when 

correspondence exams go awry. 



4 
 

 Second, the Tax Court’s position below misconstrued this Court’s cases.  As this 

Court has previously explained, the reasonableness of an IRS litigating position turns 

on all the information “accessible to the government.”  See Awmiller, 1 F.3d at 931.  

That includes information the IRS could have collected in a prior administrative 

proceeding but did not.  To be sure, as the Tax Court explained below, this Court’s 

precedent requires courts to use a “bifurcated approach” when they analyze IRS 

administrative and litigating positions.  Cf. ER-36.  But these “bifurcation” cases 

undermine rather than support the Tax Court’s reasoning.  

 For these reasons, this Court should vacate the decision below and remand to 

the Tax Court for further proceedings. 

ARGUMENT 

Section 7430 of the Internal Revenue Code entitles “the prevailing party” in 

“any administrative or court proceeding” with the IRS to “reasonable administrative 

costs incurred in connection with such administrative proceeding” and to “reasonable 

litigation costs incurred in connection with such court proceeding.”  See 26 U.S.C. 

§ 7430(a)(1)-(2).  “The purpose of § 7430 is two-fold: ‘(1) to deter abusive actions and 

overreaching by the Internal Revenue Service and (2) to enable individual taxpayers to 

vindicate their rights regardless of their economic circumstances.’”  Morrison, 565 F.3d 

at 661 (9th Cir. 2009) (quoting Huffman, 978 F.2d at 1146 (9th Cir. 1992) (quoting 

H.R. Rep. No. 97-404, at 11 (1981)). 
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“Not all ‘prevailing part[ies]’ are eligible to receive fees under § 7430,” however.  

Id. (alteration in original).  In particular, a taxpayer cannot recover fees and costs “if 

the United States establishes that the position of the United States in the proceeding 

was substantially justified.”  26 U.S.C. § 7430(c)(4)(B)(i).   

When the United States contends that its position was “substantially justified,” 

this Court’s precedents require a two-step analysis.  First, a court must determine the 

relevant “position of the United States.”  In an administrative proceeding, the IRS’s 

position can be expressed either in a notice of deficiency or by the IRS’s Independent 

Office of Appeals.  Id. § 7430(c)(7)(B).  In a judicial proceeding, the Government’s 

position “is [generally] established . . . by the Government’s answer” to a Tax Court 

petition.  Huffman, 978 F.2d at 1149.   

Second, having identified the relevant IRS position, a court must then 

determine whether it was “substantially justified.”  To be “substantially justified,” the 

Government’s position “must have a reasonable basis in both law and fact.”  Pac. 

Fisheries, Inc. v. United States, 484 F.3d 1103, 110 (9th Cir. 2007).  Put differently, “[t]he 

test for whether the [G]overnment’s position is substantially justified is whether a 

reasonable person would think the [G]overnment’s position was reasonable.”  Lewis v. 

United States, 144 F.3d 1220, 1222 (9th Cir. 1998).  

Below, the Tax Court suggested that the IRS’s pre-litigation conduct was 

categorically irrelevant to the reasonableness of the Government’s litigating position.  

See, e.g., ER-37 (“For the purpose of awarding litigation costs . . . we consider the 
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[IRS’s] actions after the petition is filed and do not base our decision on the activity at 

the administrative level.”).  The Tax Court was wrong.  Its position would frustrate 

Section 7430’s purposes in an important category of cases, with pernicious 

consequences for lower-income taxpayers.  And it runs contrary to this Court’s 

precedents interpreting Section 7430.   

I. THE TAX COURT’S POSITION FRUSTRATES SECTION 7430’S 
REMEDIAL PURPOSES 

“In interpreting a statute, a court must . . . account for that statute’s history and 

purpose.”  Corrigan v. Halland, 12 F.4th 901, 912 (9th Cir. 2021).  This rule has 

particular force when a statute’s purpose is remedial, for “[i]t is a ‘familiar canon of 

statutory construction that remedial legislation should be construed broadly to 

effectuate its purposes.’”  Wadler v. Bio-Rad Lab’ys., Inc., 916 F.3d 1176, 1187 (9th Cir. 

2019) (quoting Tcherepnin v. Knight, 389 U.S. 322, 336 (1967)). 

  Section 7430 is remedial legislation.  Its purpose is “to ensure that . . . every 

citizen is able to defend himself against unjustified government action, free from the 

financial disincentives associated with litigation.”  Morrison, 565 F.3d at 559.  Below, 

however, the Tax Court construed it narrowly and in derogation of its purposes.  

Correspondence audits offer the IRS many opportunities to ignore taxpayers, fail to 

collect relevant taxpayer information, and generally act unjustifiably.  And yet the Tax 

Court’s reading of Section 7430, unless corrected by this Court, would leave lower-

income taxpayers few avenues for redress in such circumstances. 
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A. Correspondence Audits Offer the IRS Many Opportunities to 
Ignore Taxpayers, Fail to Collect Relevant Information, or 
Otherwise Act Unjustifiably 

 
The gravamen of Jacobs’ complaint is that the IRS chose to litigate against him 

before taking steps that were necessary to understand the facts of his case – e.g., 

before offering him an opportunity for an in-person conference or something similar.  

This scenario is not uncommon, particularly for lower-income taxpayers during the 

correspondence audit process.  

IRS audits come in two basic flavors.  In traditional “field” or “office” audits, 

an IRS revenue agent meets with a taxpayer in-person for an interview. Nat’l Taxpayer 

Advocate, 1 Annual Report to Congress 117 (2018) (hereinafter “Nat’l Taxpayer 

Advocate, 2018 Report”).  By contrast, in a “correspondence audit,” the IRS audits a 

taxpayer by mail without an in-person meeting.  Id.  

About 75% of the IRS’s audits are by correspondence.  Nat’l Taxpayer 

Advocate, 1 Annual Report to Congress 103 (2020) (hereinafter “Nat’l Taxpayer 

Advocate, 2020 Report”).  This fraction is almost certainly higher for lower-income 

taxpayers, since the correspondence-audit process focuses on many issues implicating 

persons with lower incomes.  For example, the IRS channels Earned Income Tax 

Credit, Additional Child Tax Credit, and American Opportunity Tax Credit audits into 

correspondence.  See Internal Revenue Service, IRS Update on Audits (Jul. 21, 2021), 

https://www.irs.gov/newsroom/irs-update-on-audits (describing typical topics in 

correspondence audits).   
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For three related reasons, however, the IRS is particularly likely to ignore or 

unreasonably fail to collect relevant taxpayer information during correspondence 

audits.  First, correspondence audits are conducted by mail.  As a result, they foreclose 

the IRS – and taxpayers – from engaging in the kind of conversational back-and-forth 

that can be necessary to resolve IRS confusion or evaluate the credibility of a 

taxpayer’s submissions.  For example: 

 In this case, the IRS only understood why Jacobs had claimed certain 
business expense deductions after it had interviewed Jacobs, in person, 
for many hours.  ER-21.  After the interview, the IRS was able to close 
Jacobs’ case immediately.  ER-23. 
  

 In many EITC cases, the IRS must evaluate whether a taxpayer meets 
certain residency and relationship requirements – e.g., it must determine 
whether a taxpayer’s child has spent more than 180 days living in the 
taxpayer’s household.  See 26 U.S.C. § 32(c).  Making this determination 
can be very difficult without some opportunity for oral back-and-forth 
with the taxpayer, particularly when the taxpayer is representing himself 
pro se or has limited English proficiency.  See Government Accountability 
Office, Refundable Tax Credits: Comprehensive Compliance Strategy and 
Expanded Use of Data Could Strengthen IRS’s Efforts to Address Noncompliance, 
Report No. 16-475 at 23 (2017) (“[EITC] filers may have difficulty 
proving they meet residency and relationship requirements due in part to 
language barriers, limited computer literacy, and complicated family 
structures.”).   

 
These difficulties are particularly acute when a taxpayer needs to clarify the particular 

documents that the IRS has requested by correspondence, which is not uncommon.  

See, e.g., Nat’l Taxpayer Advocate, 2018 Report at 138 (explaining that the IRS’s 

standard request in EITC cases is ambiguous about necessary documentation). 



9 
 

Second, correspondence audits are generally “conducted by examiners who are 

trained to deal with less complex tax issues.”  Treasury Inspector General for Tax 

Admin., Improvements to the Correspondence Examination Process May Increase Taxpayer 

Compliance and Collection Potential, Report No. 2021-30-061 at 1 (Sept. 30, 2021).  

Correspondence examiners generally are unfamiliar with the rules of evidence, for 

example, and many totally discount testimonial evidence without good cause.  Or a 

taxpayer’s case may present tax issues outside the scope of the examiner’s limited 

training.  See, e.g., Nat’l Taxpayer Advocate, 2018 Report at 132.  “For example, a 

review of a taxpayer’s travel, meals, and entertainment expenses may reveal that [a] 

claimed deduction is actually a car and truck expenses.”  Id.  “If the tax examiner has 

not yet completed” the IRS’s applicable car-and-truck-expense training, the examiner 

may incorrectly assess additional tax.  Id.   

Third, “[u]nlike other IRS audits, correspondence audits are not assigned to a 

single examiner who will work the case in its entirety and serve as the taxpayer’s single 

point of contact for questions.”  Nat’l Taxpayer Advocate, 2020 Report at 104.  

Indeed, a taxpayer who does try to telephone the IRS with information about his case 

“is referred to a toll-free number where they may discuss their case with an IRS phone 

assistor who generally holds no responsibility for the actions or determinations made 

with their audit.”  Id.  This means that examiners in correspondence audits are 

particularly likely to misplace, misunderstand, or simply overlook relevant information 

during the audit process. 
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As a result of these factors, in the Center’s experience, the IRS is particularly 

likely to fail to collect relevant information from taxpayers who have been subject to 

correspondence audits.  This is particularly so when the results of an audit turn on an 

IRS assessment of a taxpayer’s credibility, which is nearly impossible to conduct 

accurately via correspondence alone.  Cf. Goldberg v. Kelly, 397 U.S. 254, 269 (1970) 

(“Particularly where credibility and veracity are at issue . . . written submissions are a 

wholly unsatisfactory basis for decision.”).  For example, the IRS cannot plausibly 

assess whether a taxpayer is telling the truth about whether a child resided in her 

household for more than half the year – a prerequisite for EITC eligibility, see 26 

U.S.C. §§ 32(c)(1)(A)(i), 152(c)(1)(B) – without some kind of in-person contact with 

that taxpayer. 

In short, the correspondence audit process gives the IRS unique opportunities 

– particularly where lower and middle-income taxpayers are concerned – to ignore, 

mislay, or fail to request relevant evidence. 

B. The Tax Court’s Reading of Section 7430 Makes It Difficult For 
Lower-Income Taxpayers To Hold The IRS Accountable After 
Correspondence Audits Go Awry 

 
For all these reasons, correspondence audits are fertile ground for IRS errors, 

particularly when the audit in question is complex.  But the Tax Court’s reading of 

Section 7430 makes it difficult for taxpayers to hold the IRS accountable when such 

audits go awry – even when the errors that result are “baked in” to correspondence 

audits’ limitations. 
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As a general matter, fee-shifting is necessary for most low and middle-income 

taxpayers to have a meaningful opportunity to contest their cases in the Tax Court.  

The average amount in controversy after a lower-income taxpayer’s audit is rarely 

more than a few thousand dollars.  See, e.g., Treasury Inspector General, Improvements to 

the Correspondence Examination Process at 9 (reporting assessments between $2,000 and 

$5,000 per return in EITC audits).  As this Court has previously recognized, retaining 

counsel to contest such liabilities is not economically rational.  See, e.g., Lewis, 144 F.3d 

at 1224 (9th Cir. 1998) (“Nine times out of ten,” a taxpayer “will have neither the 

money nor the persistence to stay in the ring with the government” in a small-dollar 

tax case.).   

Notwithstanding, this reality, however, the Tax Court held that a taxpayer 

could only seek fee awards under Section 7430 if the IRS’s litigation conduct, viewed in 

isolation, was unreasonable.  ER-37.  If the IRS behaves unreasonably at the 

administrative level, in the Tax Court’s view, a taxpayer can only seek fee awards for 

administrative conduct – and not for litigation expenses.  See id.  But recoupment of 

administrative expenses is not enough if Section 7430 is to meaningfully protect low-

income taxpayers, for three related reasons. 

First, in practice, challenging an unreasonable IRS administrative position often 

requires filing a petition in the Tax Court.  And filing an effective Tax Court petition 

can be difficult, if not impossible, without access to counsel.  Regardless of whether a 

taxpayer’s administrative expenses are compensable under Section 7430, however, 
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lower-income taxpayers cannot easily retain counsel to draft and file a Tax Court petition 

without some prospect of recovery for litigation expenses too.  So as a practical 

matter, the Tax Court’s position below would render many taxpayers wholly unable to 

effectively challenge abusive correspondence-audit conduct in the Tax Court. 

Second, many taxpayers’ administrative-proceeding expenses are minimal, 

especially compared to their litigation-proceeding expenses.  For example, low-income 

taxpayers not infrequently represent themselves pro se during an audit before retaining 

counsel in the Tax Court, sometimes on the urging of Tax Court judges.  And pro se 

litigants lack meaningful administrative-proceeding expenses.  As a result, the Tax 

Court’s position below would significantly lower the total recovery available to many 

low-income taxpayers who are eligible for Section 7430 fee awards. 

Third, and finally, the kind of conduct that is particularly problematic in many 

correspondence-audit cases is problematic because (inter alia) it shifts a taxpayer’s 

costs from an administrative proceeding and into litigation.  When the IRS ignores a 

taxpayer in a correspondence audit, for example, the IRS may come to conclusions 

about the taxpayer’s return that are without substantial justification.  But the ignored 

taxpayer does not accumulate administrative expenses because she has been ignored.  

Cost comes later, when the taxpayer must resort to litigation to cure the IRS’s errors.  

The Tax Court’s logic below therefore allows the IRS to benefit from its own 

wrongdoing – by shifting a taxpayer’s costs into a litigation proceeding, the IRS can 

avoid or reduce a potential Section 7430 fee award. 



13 
 

In short, the Tax Court’s position would make it very difficult for low-income 

taxpayers to seek redress against the IRS in an important category of cases.  Such a 

result would undermine Section 7430’s central remedial purposes. 

II. THE TAX COURT’S DECISION BELOW MISAPPLIED THIS 
COURT’S PRECEDENT 

 If Congress had clearly required the Tax Court’s rule, this Court would be 

powerless to decide things differently.  See, e.g., Carson Harbor Village, Ltd. v. Unocal 

Corp., 270 F.3d 863, 878 (9th Cir. 2001) (When a statute’s meaning “is plain . . . the sole 

function of the courts is to enforce it according to its terms.”) (quoting Caminetti v. 

United States, 242 U.S. 470, 485 (1917)).  But Congress has imposed no such 

requirement.  Under this Court’s precedents, the IRS litigating position at issue here 

was unreasonable.  The Tax Court’s arguments to the contrary are not persuasive.   

A. Under This Court’s Precedent, An IRS Litigating Position Is 
Unreasonable When Information Accessible To The IRS 
Undermines It. 

 
 To be “substantially justified” under this Court’s precedents, the IRS’s litigating 

positions “must have a reasonable basis in both law and fact.”  Pac. Fisheries, 484 F.3d 

at 1110. To have a reasonable basis, a litigation position must be “more than merely 

undeserving of sanctions for frivolousness.”  Pierce v. Underwood, 487 U.S. 552, 566 

(1988) (cited in Pac. Fisheries, 484 F.3d at 1110).  Rather, the IRS’s stance in litigation 

must be “justified to a degree that could satisfy a reasonable person.”  Awmiller, 1 F.3d 

at 930 (quoting Huffman, 978 F.2d at 1147); see Lewis, 144 F.3d at 1222. 
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 Whether the IRS’s position is reasonable turns on all of the evidence 

“accessible to the Government,” not just the record the IRS actually compiles.  

Awmiller, 1 F.3d at 931; accord First Interstate Bank of Cal. v. Purewell Inv., Inc., 76 F.3d 

386, 389 (9th Cir. 1996) (unpublished) (“The reasonableness of the IRS’s position 

should be evaluated on the basis of what the IRS should have known.”). For example, 

in Awmiller, this Court considered a case in which the IRS had relied on one “primary 

witness,” whom the District Court had found not credible, to support its litigating 

position.  1 F.3d at 931.  This Court found that the District Court had not abused its 

discretion in finding the IRS’s position substantially justified.  Id.  “[P]aperwork 

accessible to the Government and the witnesses accessible to the Government,” this 

Court explained, “made it reasonable” for the IRS to give credit to the witness’s 

testimony before the trial.  Id. 

 Indeed, this Court has previously awarded attorney’s fees based in part on the 

IRS’s failures to seek out and retain relevant evidence pre-litigation.  For example, in 

Lewis, the IRS assessed a late-filing penalty against a taxpayer who claimed he had 

mailed an automatic extension request to the Service by the appropriate date.  144 

F.3d at 1221.  “The sure way of refuting the taxpayers’ contention” that he had mailed 

the request on time “was to produce the postmarked envelope” containing the 

extension request, since the postmark would have indicated when the envelope had 

been mailed.  Id. at 1223.  But the Service failed to preserve the envelope.  Id.  This 

Court held that the Service’s choice to litigate the validity of the penalty against the 
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taxpayer was not substantially justified.  Id.  It was unreasonable, this Court explained, 

for the IRS to “force the [taxpayer] to litigate” after it had failed to preserve “vital 

evidence” – the postmarked envelope – for the case.  Id. 

 Requiring the IRS to look before it litigates also accords with the general 

principle that, to be substantially justified, IRS litigating positions must be reasonable.  

As a matter of common sense, “a reasonable person would [not] think” an IRS 

litigation position was reasonable if that position was predicated on inadequate pre-

litigation due diligence.  See id. at 1222.  For example, suppose that the IRS pursued 

litigation against a taxpayer without ever looking at the taxpayer’s tax return.  Or 

suppose the IRS litigated a case after having refused the taxpayer any opportunity to 

be heard during the audit process.  “[A] reasonable person in the context of a dispute 

with the Service” would find such conduct unreasonable.  See id. at 1222.  It follows 

that pre-litigation conduct, when it involves a failure to consider accessible 

information, can be relevant to the reasonableness of an IRS litigating position under 

Section 7430. 

 In short, the Tax Court erred by analyzing the reasonableness of the IRS’s 

litigating position “[b]ased on the record that existed when the [IRS] filed [its] answer” 

in Tax Court.  ER-34.  Instead, the IRS should have also considered whether that 

record was itself adequate, or whether it was instead the product of inadequate pre-

litigation due diligence by the IRS.  
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B. Information Available To The IRS Undermined The IRS’s 
Litigating Position Below 

 
 This Court is one “of review, not of first view.”  Rodriguez v. Marin, 909 F.3d 

252, 255 (9th Cir. 2018) (quoting Jennings v. Rodriguez, 138 S. Ct. 830, 851 (2018)).  As a 

result, the Tax Court – rather than this Court – should consider in the first instance 

whether, in light of all the information potentially available to the Government in this 

case, the Government’s litigating position below was reasonable.   

 Applying the correct legal standard, however, the Tax Court should have found 

that the IRS’s litigating position here was not substantially justified.  First, the content 

of Petitioner’s oral presentation to the Service was unquestionably “accessible to the 

government” before the IRS chose to litigate.  Awmiller, 1 F.3d at 931.  Petitioner 

repeatedly requested in-person meetings with the IRS.  ER-34.  The Service rebuffed 

every request.  Id.  Petitioner’s consistent offers to meet in person with the Service 

rendered his meeting-related information “accessible” to the Service in every sense of 

the word.  Cf., e.g., Wagner v. United States, 264 F.2d 524 (9th Cir. 1959) (holding that 

witness was “available” to party when party “could have obtained” witness’s 

testimony); Sidhu v. Immigration & Naturalization Service, 220 F.3d 1085, 1089-91 (9th 

Cir. 2000) (similar). 

 Second, the Service’s consistent failure to meet with Petitioner to discuss his 

audit was unreasonable.  The IRS’s own internal operating procedures indicate that 

face-to-face interview requests “should be honored.”  IRM 4.10.3.17.9(1).  They also 
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provide that “a face-to-face interview is required” when an issue “becomes too 

complex” to be handled by correspondence.  Id. 4.10.3.17.9(2).  Here, the IRS 

repeatedly denied Petitioner’s face-to-face interview requests.  ER-34.  The fact that, 

after two years and numerous exchanges of correspondence, Petitioner’s controversy 

with the IRS was ultimately resolved with a five-hour interview in which a 

representative of the Service “discussed [Petitioner’s] expenses line by line” and asked 

granular questions about the details of Petitioner’s business activities, ER-22, strongly 

suggests that Petitioner’s audit had become “too complex” for correspondence.  

“[A]n administrative agency is required to adhere to its own internal operating 

procedures.” Church of Scientology of Cal. v. IRS, 920 F.2d 1481, 1487 (9th Cir. 1990).  

Here, the IRS’s failure to do so was unreasonable. 

 To be clear, the Service does not necessarily act unreasonably whenever it refuses 

to meet with an audited taxpayer in person.  The value of an in-person meeting 

depends, among other things, on the complexity of a taxpayer’s return and the need 

for explanation of the documents substantiating a particular credit or deduction.  

But here, as the Tax Court acknowledged, an in-person meeting was “crucial” to the 

resolution of Petitioner’s case.  ER-34.  Against that backdrop, the IRS was not 

substantially justified in its choice to file an answer uninformed by an in-person 

meeting with Petitioner. 
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C. The Tax Court’s Contrary Holding Misapplied This Court’s 
Precedents 

 
 The Tax Court found that three cases of this Court compelled its holding 

below.  See ER-34, 35 (discussing Pacific Fisheries v. United States, 484 F.3d 1103 (9th 

Cir. 2007); Kenney v. United States, 458 F.3d 1025 (9th Cir. 2006); and Huffman v. 

Commissioner of Internal Revenue, 978 F.2d 1139 (9th Cir. 1992)).  But none of these cases 

supports the Tax Court’s result.  In Pacific Fisheries, this Court found the 

Government’s litigation position was reasonable because the Government conceded 

its case before litigation commenced – e.g., because the Government had never taken a 

litigating position for the taxpayer to challenge.  And in Huffman, this Court found no 

substantial justification for the government’s litigation position, in part by looking to 

pre-litigation conduct.  Meanwhile, in Kenney, the taxpayer’s petition in Tax Court had 

abandoned arguments the taxpayer had made in prior administrative proceedings with 

the IRS.  As a result, the IRS’s choice to ignore those arguments in its own Tax Court 

answer had been reasonable and substantially justified.   

i. Neither Pacific Fisheries Nor Huffman Supported The Tax 
Court’s Position Below. 

 
 In Pacific Fisheries the Government conceded its case before filing an answer in 

court.  As a result, the Government had never taken any litigating position, much less 

an unreasonable one, for the purpose of Section 7430.  Pacific Fisheries also involved 

taxpayers who – unlike Mr. Jacobs in this case – had not previously been participants 

in a pre-litigation administrative proceeding in the first place. 
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 In Pacific Fisheries, “the Internal Revenue Service . . . served two administrative 

third-party summonses on Bank of America . . . . pursuant to a request by the Russian 

government under a tax treaty.”  Pac. Fisheries, 484 F.3d at 1105.  The taxpayers 

petitioned to quash the summonses “and then, one month later . . . sent a letter to the 

IRS asking for more information and informing the IRS that they believed the 

summonses were invalid.”  Id.  “Two days later, the IRS withdrew the summonses.”  

Id.  This Court held that “[t]he only position taken by the government was withdrawal 

of the summonses before its answer was due” and that the withdrawal was reasonable.  

Pac. Fisheries at 1110-11.  Thus, the Government’s only litigation position in Pacific 

Fisheries was its concession and withdrawal of the summonses.   

 Here, unlike in Pacific Fisheries, the IRS actually answered Jacobs’ petition.   As a 

result, it took a “litigating position” adverse to Jacobs.  See Huffman, 978 F.2d at 1149.  

It is that “litigating position,” that Jacobs challenges in this case.  Pac. Fisheries, 484 

F.3d at 1110. 

 Pacific Fisheries is also distinguishable for an independent reason – it was a 

summons case, not an audit case.  In Pacific Fisheries, the taxpayers did not have 

substantial contacts with the IRS pre-litigation; their contact with the IRS began when 

the IRS sought to serve a summons on them.  Id. at 1105.  Here, by contrast, Jacobs’s 

participation in the underlying administrative proceeding – the IRS audit – was 

extensive and highly engaged. 
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 In Huffman, “[t]he Internal Revenue Service [had] engaged in stonewalling and 

outright perjury in handling the administrative disposition [of the plaintiff’s] notice of 

deficiency.”  978 F.2d at 1141.  “There followed an administrative hearing, a 

subsequent petition in Tax Court, [and] a concession by the [IRS] to judgment on the 

pleadings.”  Id.  The Court held that petitioner was entitled to attorney’s fees based on 

“the parties’ conduct within each stage of the case.” Id. at 1148. The court held that 

the tax court’s failure to examine the IRS’s substantially unjustified administrative 

conduct in addition to their concession in court was incorrect; finding that petitioner 

was entitled to attorney’s fees as a result. See id.   

 To be sure, here Petitioner argues that the IRS’s litigating position was 

unreasonable because of the IRS’s pre-litigation errors.  But gauging any claim that the 

IRS’s answer to a Tax Court petition was unreasonable requires evaluating what the 

IRS knew – and what it should have known – before filing its answer and thus before 

litigation began.  And making that determination requires understanding what the IRS 

did before it decided to litigate.  That is why, in Huffman, this Court explained that the 

IRS’s “pretrial activities” will often “bear[] on whether the Government’s position is 

substantially justified.”  Id. at 1148.   

 In short, neither Huffman nor Pacific Fisheries supported the Tax Court’s 

reasoning below. 
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ii. Kenney Does Not Support The Tax Court’s Position Below 
 

 Kenney is even further afield.  That case involved a taxpayer who made one set 

of arguments in an IRS administrative proceeding, another set of arguments in his Tax 

Court petition, and then returned to his first set of arguments later in his Tax Court 

litigation.  This Court found that, because the taxpayer had not made his 

administrative-proceeding arguments in his petition, the IRS had been substantially 

justified in failing to respond to them in its answer. 

 In Kenney, a taxpayer had asserted a right of subrogation against the IRS with 

respect to tax debts incurred by his ex-wife in an initial administrative proceeding 

against the IRS.  458 F.3d at 1026-27.  The taxpayer later challenged the IRS’s 

contrary determination in court, but “did not allege facts consistent with an equitable 

subrogation argument in his complaint filed in the district court.”  Id. at 1033.  The 

Ninth Circuit found that “[t]he Government’s answer to [the taxpayer’s] complaint 

was entirely defensible,” since “it cannot be the Government’s duty to address factual 

allegations not raised in a complaint.”  Id.  

 Kenney’s reasoning does not bear on this case. Here, unlike in Kenney, Jacobs 

made the same arguments in his administrative proceeding and in his Tax Court 

petition.  See ER-496 (Jacobs’ petition).  Nothing about Jacobs’ petition suggested that 

he had abandoned any of his pre-litigation arguments.  Even if the Government need 

not address factual allegations “not raised in a complaint,” Kenney, 458 F.3d at 1033, it 

is obliged to address arguments that are so raised.   
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 Indeed, Kenney supports Jacobs’ position.  The Court in Kenney noted that 

“[h]ad [the taxpayer] made factual allegations [in his complaint] that would have put 

the Government on notice of an equitable subrogation theory, and had the 

Government denied them, the Government’s litigation position . . . might not have 

been substantially justified.”  Id. at 1033.  Here, Petitioner did make “factual 

allegations” in his petition that “put the Government on notice” that he had renewed 

his arguments from his correspondence audit.  See id.  In these circumstances, the 

Government’s position as set out in its Tax Court answer was unreasonable and not 

substantially justified.   

 In short, the Tax Court misapplied this Court’s precedents below and thus 

abused its discretion.  And by misapplying those precedents, the Tax Court created an 

impossible barrier for Jacobs – and future litigants – to obtain attorney’s fees despite 

unreasonable IRS litigation conduct.   

CONCLUSION 

For these reasons, this Court should vacate the decision below and remand for 

further proceedings under the correct legal standard. 
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