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INTRODUCTION 

This is an appeal of the Tax Court’s denial to a prevailing taxpayer of his 

attorney’s fees and litigation costs under 26 U.S.C. §§ 6673 and 7430(a) incurred 

in litigation against Internal Revenue Service (IRS). The court declined to make an 

award under either statute notwithstanding a full, belated concession by the IRS 

and considerable misconduct on its part during both the administrative and judicial 

proceedings. 

At the time of the audit, the taxpayer, formerly an award-winning Justice 

Department and State Department lawyer, was a full-time business professor who 

operated a separate business as an attorney/author. 3-ER-319. The vast majority of 

the professor’s business expenses in the tax years under audit related to the 

research and drafting of his book, BP Blowout: Inside the Gulf Oil Disaster (“BP 

Blowout”), published by the Brookings Institution Press (“Brookings”) in 2016 

within days of the release of Deepwater Horizon, a related major motion picture. 2-

ER-252, 3-ER-318, 320. 

It took nearly four years -- from the automated initiation of the 

correspondence audit in October 2016 to a stipulated full concession in Tax Court 

in July 2020 -- for the IRS to finally admit that its case had no merit. 3-ER 418. 

The case then continued for nearly another year because the IRS refused to pay 
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Professor Jacobs’ modest litigation costs which at the time of initial demand were 

only $17,459.1 3-ER-389. 

Despite ample evidence of IRS misconduct, the Tax Court found that there 

had been no bad faith on the part of the IRS and that it had been substantially 

justified. To come to that erroneous conclusion, the Tax Court made three 

fundamental errors: (1) it invented a new, heightened standard for the substantial 

justification exception to the section 7430(a); (2) it failed to consider the evidence 

of IRS misconduct during the judicial proceedings; and (3) it excluded as a matter 

of law all evidence of IRS abuse during the administrative proceeding, applying 

bifurcation principles even though Professor Jacobs had sought only litigation (i.e., 

not administrative) costs. 

The Tax Court’s ruling disregards the plain meaning of the statute, 

Congressional intent, and applicable Ninth Circuit law. Accordingly, Professor 

Jacobs respectfully requests that the case be remanded to the Tax Court with 

instructions to apply the correct Ninth Circuit standards for bad faith and 

substantial justification to the facts of the case and award fees and costs 

accordingly. 

 
1 Professor Jacobs sought only to recover only his “litigation costs,” that is, those 

that were incurred after the filing of the Petition. See 26 C.F.R. § 301.7430-

4(c)(3)(ii). He did not seek to recover his “administrative costs” that preceded the 

filing of the Petition. See Id. 
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STATEMENT OF JURISDICTION 

The Tax Court has jurisdiction under 26 U.S.C. § 6214 to redetermine the 

alleged deficiency in the payment of taxes challenged in the petition. 3-ER-494. 

This Court has jurisdiction under 26 U.S.C. § 7482(a)(1) because this appeal arises 

from the decision of the Tax Court issued on May 5, 2021, 1-ER-001, and the 

taxpayer’s notice of appeal was timely filed on August 2, 2021. 3-ER-524.  

ISSUE PRESENTED 

Whether the taxpayer is entitled to recover his attorney’s fees and other 

litigation costs under 26 U.S.C. §§ 6673 and/or 7430(a). 

STATUTORY AND REGULATORY AUTHORITIES 

The pertinent statutes and regulations appear in an addendum to this brief. 

STATEMENT OF THE CASE 

This appeal arises from automated correspondence audits of Professor 

Jacobs’ Schedule C business deductions taken in timely filed 2014 and 2015 

personal income tax returns. See 3-ER-353-57. The facts summarized here are set 

out in further detail in an article published by the professor and his expert witness 

in this case. See Daniel Jacobs & Michael Moore, “The IRS Roboaudit: An Abuse 

of Authority,” The CPA Journal, May 2020, at 6-9. 3-ER-327-30. 

Professor Jacobs cooperated from the very beginning of the audit and 

continued to do so throughout a process that dragged on for years, doing 
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everything that a responsible taxpayer should do. He dutifully submitted thorough 

documentation of his business deductions by fax to the IRS on Christmas Eve in 

2016 (to meet a Christmas deadline set by the IRS despite its being closed on that 

day). 2-ER-293-302. Without any evidence of having actually reviewed the 

documentation, the IRS sent a Notice of Deficiency to the wrong address. 2-ER-

279. 

Despite the premature issuance of the Notice of Deficiency (which 

eventually was forwarded to his correct address), Professor Jacobs continued to 

respond in a timely and diligent manner to repeated IRS form letter requests for 

documentation and payment, going to great lengths to substantiate the expenses.2 

He also repeatedly requested meetings with the examiners in order to explain the 

deductions and documentation, but the IRS declined. See, e.g., 2-ER 299-300.3 

With the IRS making demand after demand without meaningfully reviewing the 

material submitted, the professor eventually filed complaints with IRS managers, 

 
2 The IRS Administrative File contains Petitioner’s many lengthy and thorough 

explanatory letters and detailed line-item explanations with extensive supporting 

documentation that he submitted at the examination stage, as well two single-

spaced briefs totaling 23 pages, accompanied by some 68 labelled and indexed 

exhibits submitted to Appeals. See 2-ER-195-98 (Index of Exhibits) and especially 

2-ER-207-16, 2-ER-217-29, 2-ER-232-62, 2-ER-262, 2-ER-264, 2-ER-263, 2-ER-

265-66, 2-ER-267-69, 2-ER-270, 2-ER-272, 2-ER-273-75, 2-ER-293-302.  

 
3 Note that the audit described herein took place prior to the COVID-19 pandemic, 

so in-person meetings would have been practical.  
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the Taxpayer Assistance Service (TAS), and the Treasury Inspector General for 

Tax Administration (TIGTA). See 3-ER-352-357. 

The complaints did not ingratiate the professor to the IRS, which embarked 

on a vendetta against him. Instead of actually performing a professional audit, the 

IRS continued to issue form after form, requesting more and different information 

each time, all while continuing to refuse to meet with the professor. Substantively, 

the IRS took the position that under its so-called Hobby Loss Rule, the professor’s 

book was a “hobby,” and therefore that expenses related thereto could not be 

deducted. 3-ER-324. 

Ultimately, the professor appealed his case to the IRS Office of Appeals, 

which encouraged him to submit additional documentation. When he did so, 

however, the Appeals Office deemed the supplemental material to be too 

“voluminous,” refused to hear the case, and, over the professor’s objection, 

returned the case back to the Office of Examinations.4 3-ER 340-44. 

The Office of Examinations again failed to conduct even a rudimentary 

audit. Rather, as evidenced by the (unidentified) examiner’s barely legible 

scribbled handwritten notes in which s/he did not even correctly identify Professor 

Jacobs (instead calling him “David Jones”) s/he reviewed few of the documents 

 
4 On July 1, 2019, the Appeals Office was renamed the “Independent Office of 

Appeals.” See Taxpayer First Act, Pub. L. No. 116-25, sec 1001(a), 133 Stat. at 

983 (2019). 
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and was unable to comprehend them.5 3-ER-334-38. Unable to contact Professor 

Jacobs for assistance (the Appeals Office having barred such contact), s/he 

defaulted to the conclusion that his business expenses were personal. 3-ER-334. 

See also 3-ER-331. 

On November 5, 2018, having learned through a Freedom of Information 

Act (FOIA) request that the Appeals Officer had entered defamatory comments 

about him in the official IRS Case Activity Report (“CAR”), Professor Jacobs 

requested that the Director of Examination Appeals reassign the matter to another 

appeals office. See 3-ER-400-62. On November 9, 2018, The Director declined to 

reassign the case to another appeals office, but did reassign it to another appeals 

officer and manager. 3-ER-463. 

Meanwhile, on November 7, 2018, TAS issued a Taxpayer Assistance Order 

(TAO) requiring the Appeals Office to permit TAS to attend the appeals 

conference. 3-ER-353-57.6 On November 9, 2018, the Appeals Office refused to 

permit TAS attendance. See 3-ER-359.  

 
5 One example is particularly poignant. Professor Jacobs submitted a letter from 

the UCLA Vice Provost documenting his appointment as a visiting scholar in the 

prestigious Institute of Environment and Sustainability during May-August 2014. 

3-ER-332. Apparently unable to understand the form letter – which also included 

generic language about appointments in the Medical Center – the examiner wrote: 

“note: T/P is not a Medical Doctor but a [sic] attorney…In Auditor’s opinion 

something is wrong – and per IRC 262 + 162 Auditors [sic] views [sic] all 

expenses as personal.” 3-ER-334. 
6 The TAO contains an excellent summary of the administrative phase of the case. 
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As a result of the standoff between Appeals and TAS, on November 16, 

2018, the new Appeals Officer was abruptly ordered by his supervisor not to 

schedule the conference: “please CEASE any contact (by phone or in writing) with 

Mr. Jacobs until further notice.” 2-ER-160. (emphasis in original). A subsequent 

December 17, 2018, email from the Area Director to the Appeals Officer (withheld 

from the Administrative File but obtained under FOIA), sought to confirm that 

another lengthy extension of the statute of limitations (through December 31, 

2019) had been solicited from Professor Jacobs (via Form 872) and reiterated the 

earlier instruction to not schedule an Appeals conference: “The LTA [Local 

Taxpayer Advocate] said the taxpayer was available to meet the week of January 8 

for the conference although we cannot schedule the meeting pending the TAO.”  2-

ER-162.  

By the time the TAO had been issued, Professor Jacobs had signed three 

extensions of the statute of limitations (two relating to tax year 2014 and one 

relating to tax year 2015), having been advised that without the extensions, he 

would not receive an appeals conference. See 3-ER-491-92. Under those 

extensions, the statute of limitations for tax year 2014 was set to expire on April 

30, 2019, and the statute of limitations for tax year 2015 was set to expire on 

August 31, 2019. Id. 
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Notwithstanding the ample time the earlier extensions afforded the IRS to 

hold an appeals conference if it so desired, by letter of December 12, 2018, the IRS 

insisted yet again that it needed a further lengthy extension of the statute of 

limitations for both tax years, through December 31, 2019. See 3-ER-362. When 

Professor Jacobs objected to yet another extension of the statute and renewed his 

request for an appeals conference, the Area Director agreed to schedule one, but 

continued to argue for the lengthy extension. See 3-ER-370.7 The conference was 

set for January 10, 2019, to “discuss facts, arguments, and how the law supports 

your position.” 3-ER-372. 

The IRS subsequently notified Professor Jacobs that it was cancelling the 

January 10, 2019, hearing due to the government shutdown. Once the shutdown 

ended, on January 30, 2019, as a good faith gesture, Professor Jacobs faxed the 

Area Director an executed Form 872 (Consent to Extend the Time to Assess Tax) 

agreeing to extend the statute of limitations for tax year 2014 through June 5, 2019 

(i.e., to account for the length of the government shutdown). 2-ER-205-06. The 

IRS responded the very next day, January 31, 2019, by issuing form notices of 

deficiency for both tax years. 3-ER-503-11; 3-ER-512-20.  

 
7 A December 19, 2018, email—also inexplicably missing from the Administrative 

File (but obtained through FOIA)—suggests that the Director of Examination 

Appeals had overruled the Area Director’s refusal to set the conference. See 2-ER-

164; 3-ER-369-71. 
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In a conference call on February 1, 2019, the Area Director acknowledged 

having received Professor Jacobs’ faxed extension form at the time it was sent, but 

insisted that the IRS decides the length of extensions of the statute of limitations: 

“We’re the ones who decide how much time we need. If you want to come to 

Appeals, you need to give us the time.” 3-ER-377. That verbal statement directly 

contradicted the Appeals Officer’s written statement in his December 12, 2018, 

letter that: “You have the right to refuse to extend the statute of limitation period.” 

See 3-ER-362 

The notice of deficiency for tax year 2014 disallowed nearly all of Professor 

Jacobs’ Schedule C expenses, alleging an adjustment of $33,787 in deductions and 

an associated deficiency in income tax of $9,460.62. 3-ER-503, 508. The notice for 

tax year 2015 disallowed a substantial portion of Professor Jacobs’ Schedule C 

expenses, alleging an adjustment of $19,940 in deductions and an associated 

deficiency in income tax of $5,201.35. 3-ER-515-16. 

Despite the façade of independence, both deficiency notices were issued by 

the very same Appeals Office manager who previously had been removed from the 

case following Professor Jacobs’ complaint to the Director of Examination 

Appeals. See 3-ER-460-62, 3-ER-463, 3ER-489, 3ER-505, 3-ER514. Moreover, 

each of the form letter notices of deficiency contains only boilerplate language 
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insufficient on its face to inform Professor Jacobs of the basis upon which the IRS 

relied to increase his tax liability. See 3-ER-503-11; 3-ER-512-20. 

PROCEEDINGS BELOW 

The Petition in this case was timely filed on May 6, 2019. 3-ER-494. 

Professor Jacobs challenged the notices of deficiency on a number of substantive 

and procedural grounds, alleging ten acts of misconduct and five Due Process 

violations on the part of IRS agents. 3-ER-500-02. 

On June 26, 2019, the IRS filed a boilerplate abbreviated answer containing 

blanket denials that patently failed to respond to the substance of Professor Jacobs’ 

allegations and provided no further detail about the basis for the business 

deduction disallowances than did the boilerplate notices of deficiency. 3-ER-488-

93.8 Professor Jacobs therefore sought to learn through formal and informal 

discovery, including interrogatories, the basis for the disallowances, but again 

received boilerplate responses. 3-ER-477-80. His Motion to Compel Discovery 

was rubber-stamped “Denied” by the Tax Court with no explanation whatsoever. 

3-ER-436.  

 
8 Under the Internal Revenue Manual (IRM) 39.1.1, counsel for Respondent has a 

duty “not to provide an answer that is most beneficial to the government, but to 

provide the answer that most accurately reflects the meaning of the tax code.”  

 

Case: 21-71211, 11/24/2021, ID: 12298301, DktEntry: 15-1, Page 16 of 57



11 

The Tax Court’s rubber stamp ruling applied not only to his interrogatories, 

but also to Professor Jacobs’ requests to take depositions and for documents. 3-ER-

436. Specifically referenced in his Motion to Compel was a request for a 

November 7, 2018, Executive Summary written following Professor Jacobs’ 

complaint to the Director of Examination Appeals. 3-ER-441-42. Despite the 

existence of cover emails transmitting the Executive Summary, IRS counsel 

advised Professor Jacobs in the customary Tax Court Branerton conference that 

she did not know if the document “even exists,” suggesting either that IRS was 

either intentionally withholding it or had destroyed it. 3-ER-442. 

By letter of July 25, 2019, the IRS advised Professor Jacobs that his case 

was being sent back to the Appeals Office, which set a conference for August 20, 

2019, “to discuss your case and consider any settlement proposals,” again stating 

that TAS would not be permitted to attend. 3-ER-379. By this time, the issue of 

TAS’s participation in the appeals conference had been elevated to the Chief of 

Appeals, and the Appeals Office was instructed that “[t]here had been no 

movement on this issue and we should continue to deny TASs attendance at a face 

to face conference.”9 3-ER-381. Consequently, Professor Jacobs brought his expert 

 
9 The IRS produced an inexplicably redacted version of this order, which came 

from Linda Shanks, the author of the November 7, 2018, executive summary of the 

case that to this day remains missing from the Administrative Record and therefore 

the record before this Court. 
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witness to the conference as an observer, just as the IRS Area Manager assigned an 

observer to be present on behalf of the IRS. See 3-ER-321. 

The “post-docketed” appeals conference (as the IRS calls appeals 

conferences that take place after a petition is filed) was significant in two respects. 

First, the Appeals Officer conceded at the very outset that Professor Jacobs’ 

business was not a hobby. See 2-ER-199. Second, the appeals conference lasted 

over six hours and was entirely inconsistent with its purpose as described in the 

Appeals Officer’s letters to Professor Jacobs referenced above. See 3-ER-378, 383. 

Rather than a discussion of the merits of the deductions, pertinent legal issues, or 

potential areas of settlement, as promised, the conference consisted almost entirely 

of a highly irregular and exhaustive line-by-line inquiry into each business 

deduction without regard to amount. See 3-ER-322. For example, the Appeals 

Officer asked Professor Jacobs to substantiate a $7 expense for coffee at UCLA 

with a former White House counsel whose book on Watergate had just been 

published at the time. See 3-ER-322, 384. 

The so-called appeals conference was in reality an initial audit “on steroids.” 

Having never before witnessed this type of examination at the appeals level, 

Professor Jacobs’ expert witness opined that the IRS was retaliating against him. 3-

ER-322. Moreover, although the IRS now claims that the August 20, 2019, 

meeting was indispensable to its understanding of Professor Jacobs’ deductions, it 
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was not until July 23, 2020, that the IRS formally stipulated that Professor Jacobs’ 

business expenses were deductible as claimed. 3-ER-418. In other words, having 

disallowed $53,727 in business expenses in the notices of deficiency, a position 

ratified in the answer, the IRS finally stipulated to disallowing $0, and agreed that 

no accuracy-related penalties were due. Id. 

Based on the full concession, Professor Jacobs made a demand for 

reasonable litigation costs of $17,459.10 See 3-ER-389. But, the IRS refused to pay 

any of the fees.11 By so refusing, the IRS forced Professor Jacobs to incur 

additional fees in retaining experienced tax counsel to prosecute the recovery of  

 
10 In deference to Tax Court precedent that ordinarily precludes awarding pro se 

attorney petitioners their fees under section 7430, the taxpayer’s modest initial 

demand excluded fees for hundreds of hours of legal time that as a practicing 

attorney he devoted to the administrative proceedings in this case from 2016-2019. 
11 The IRS refusal to pay the taxpayer’s fees and costs appears to contradict 

guidance set forth in the Internal Revenue Manual (“IRM”). In Headquarters 

instructions to Field Counsel, the first listed example of an acceptable statement for 

requesting payment of litigation costs covers exactly the circumstances of this 

case:  

 

The taxpayer provided substantiation of his claimed Schedule C 

expenses to the Service prior to the issuance of the notice of 

deficiency. Consequently, the statutory notice should not have 

been issued. Although the issue was ultimately settled after the 

taxpayer filed a petition in the Tax Court, the taxpayer 

unnecessarily was forced to incur attorney fees and costs to 

resolve the matter. 

 

IRM 35.10.1.1.3.2 (01-06-2016).  
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litigation costs as the prevailing party under 26 U.S.C. § 7430.12 See 3-ER-416. 

When the IRS opposed the motion on what he considered to be frivolous grounds, 

Professor Jacobs requested that the incremental fees he incurred subsequent to the 

initial motion be awarded under 26 U.S.C. § 6673. 2-ER-139-57. He also argued 

that sanctions should be applied because the IRS had withheld evidence and 

misrepresented the record to the court. 2-ER-149-52. 

The Tax Court held argument on Professor Jacobs’ motion for litigation 

costs, albeit not an evidentiary hearing, as he requested. Nonetheless, the court 

took the opportunity to interrogate Professor Jacobs for the vast majority of the 

proceeding. See 2-ER-063-103.  

When it later issued its ruling, the Tax Court took the IRS’ side in a fact-

intensive opinion that failed to include any findings of fact or any citations to the 

record. See 1-ER-4 (“These facts are stated solely for the purpose of ruling on the 

motion and not as findings of fact in this case.”).13 Relying on what it described as 

 
12 The taxpayer also joined the Tax Court bar and entered an appearance so that he 

could assist counsel. See 3-ER-414. 
13 The parties cited to the evidence in their briefs by exhibit numbers, and the Tax 

Court did not explain why it did not give any citations to the record in its rendition 

of the facts. At times, it appears that the Tax Court relied on the IRS’ brief rather 

than evidence. For example, the court found that “Appeals Officer Guerrero issued 

the [deficiency] notices with an understanding that the case would be returned to 

IRS Appeals for additional consideration after a petition and answer were filed in 

the Tax Court.” 1-ER-21. This language tracks the IRS’ assertion, also without 

citation, that: “AO Guerrero issued the Notices of Deficiency on January 31, 

2019…He agreed that Appeals would take the case back after the filing of the 
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“a heightened ‘strict substantiation’ requirement for deductibility,” the burden of 

which falls on the taxpayer, the court held: “Based on the record before us, a 

reasonable person could have concluded that Mr. Jacobs failed to satisfy this 

burden by the time the Commissioner filed his answer.” 1-ER-30. 

Applying this novel standard, the court held that the IRS was not liable for 

any fees or costs, that there had been no bad faith on the part of the IRS, and that 

the IRS’ position was substantially justified. 1-ER-36 n. 15 and 1-ER-39. Pointing 

to a limited number of issues, many of which had not arisen during the course of 

the audit, the court found that “sufficient doubt remained with respect to Mr. 

Jacobs’ deductions to justify the Commissioner’s position at the time of his 

answer.” 1-ER-37.14 In so holding, the court excluded all evidence of IRS 

 

petition and answer to provide petitioner with a chance to have a face to face 

Appeals conference.” 2-ER-180. Both statements are incorrect. In fact, as noted 

herein, Mr. Matsuda, not Mr. Guerrero, issued the Notices of Deficiency. See 3-

ER-489, 505, 514.  
14 For example, the court raised several trivial questions it apparently considered 

reasonable for the IRS to ask, but which it never actually did, either at the six-hour 

meeting or otherwise during the audit. See Administrative File, passim, ECF 8. 

First, the court noted Professor Jacobs’ use of his university email account to 

communicate about his book, as if to imply that he wrote it as part of his university 

duties, see 1-ER-6, but neglected to consider how common it is for someone to use 

a single email account for convenience and that as a term (not tenure track) faculty 

member, he had no publication responsibilities. See 3-ER-319. Second, the court 

noted that Professor added the term “author” to describe his business in the second 

year of audit, 1-ER-3, but neglected to consider that by the time he did his 2015 

taxes, Professor Jacobs had reason to call himself an “author” having secured in 

March 2016 a contract with Brookings to publish his book. See 2-ER-253. Third, 

the court noted that the BP Gulf oil disaster took place in Gulf of Mexico and that 
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misconduct introduced by Professor Jacobs during what the court considered to be 

the administrative phase of the case, construing Ninth Circuit authority on 

bifurcation as prohibiting it from considering such evidence. 1-ER-36-39.15 Indeed, 

the Tax Court considered very little of any of the evidence submitted by Professor 

Jacobs. 

SUMMARY OF THE ARGUMENT 

The Tax Court applied improper standards for both bad faith and substantial 

justification to hold that Professor Jacobs was not entitled to any fees or costs. The 

court improperly: (1) disregarded established precedent on substantial justification 

to create an impossibly high barrier to recovery of litigation costs under section 

7430; (2) failed to consider the IRS’ litigation misconduct for purposes of 

awarding attorney’s fees under section 6673; and (3) improperly applied 

bifurcation analysis to exclude all evidence of IRS administrative misconduct. The 

 

BP Headquarters is located in Houston, see 1-ER-11 n. 3, but neglected to note that 

Professor Jacobs chose UCLA as a writing venue because of its highly-regarded 

Institute of the Environment and Sustainability. See 2-ER-101. 
15 As will be discussed at length infra, the lines of the two phases of this case are 

blurred considering that the appeals conference in this case took place during the 

litigation itself rather than during the administrative proceeding that preceded it. 

Indeed, it is apparent from its opinion that the Tax Court itself considered the 

appeals conference part of the litigation rather than the “administrative 

proceeding” considering that it discussed the conference in a section it entitled 

“Proceedings in Our Court and Eventual In-Person IRS Appeals Conference.” 1-

ER-21.  
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Tax Court’s decision should be reversed and remanded with instructions to award  

attorney’s fees and costs applying the proper standards. 

STANDARD OF REVIEW 

Ordinarily, the Tax Court’s decision on whether the Commissioner’s 

position was “substantially justified” is reviewed for abuse of discretion. Huffman 

v. Commissioner, 978 F.2d 1139, 1143 (9th Cir. 1992). Here, however, de novo 

review of the court’s substantial justification finding is warranted for three reasons: 

(1) the court’s evaluation of substantial justification turned on a novel 

interpretation of the statute; (2) the court’s finding of substantial justification was 

heavily based on its bifurcation analysis and is therefore a mixed question of law 

and fact; and (3) given the absence of an evidentiary hearing, findings of fact, and 

record citations, the Tax Court’s opinion is not entitled to any deference.16  

The Tax Court’s finding on the question of bad faith is reviewed for clear 

error. Ibrahim v. DHS, 912 F.3d 1147, 1166 (9th Cir. 2019) (en banc). The Tax 

Court’s construction of section 7430 as to the bifurcation issue is reviewed de 

novo. Huffman v. Commissioner, 978 F.2d at 1143. 

 
16 Unlike in Liti v. Commissoner, 289 F.2d 1103 (9th Cir. 2002), the Tax Court’s 

explanation is sufficient for purposes of review. It simply is not sufficient for 

purposes of deference. 
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ARGUMENT 

As the prevailing party, Professor Jacobs is entitled to recover his reasonable 

litigation costs under section 7430(a), as well as to recover attorney’s fees for the 

IRS’ bad faith litigation practices under section 6673.17 

I. The Standard for Fee Awards Against the IRS 

Under 26 U.S.C. § 7430(a)(2) (“the prevailing party statute”) a taxpayer who 

prevails before the Tax Court is entitled to recover reasonable litigation costs, 

including attorney’s and expert’s fees, subject to certain limitations. Congress 

enacted the prevailing party statute in 1982 as part of the Tax Equity and Fiscal 

Responsibility Act (“TEFRA”), Pub. L. No. 97-248. The purpose of the statute is 

“to deter abusive actions or overreaching by the [IRS] and to enable taxpayers to 

vindicate rights regardless of their economic circumstances.” Dixon v. 

Commissioner, 132 T.C. 5, 54-55 (2009) (“Dixon IX”).18  

The prevailing party statute closely resembles a similar fee-shifting 

provision of the Equal Access to Justice Act (“EAJA”), 28 U.S.C. § 2412, 

designed to level the litigation playing field between the government and small 

 
17 As will be discussed next, “litigation costs” as defined in section 7430 has a far 

broader meaning than “costs” are generally understood in the context of federal 

court litigation. 
18 Dixon IX is the most comprehensive Tax Court opinion of many that followed a 

decision by this Court reversing the Tax Court for not finding bad faith on the part 

of IRS attorneys. See Dixon v. Commissioner, 316 F.3d 1041 (9th Cir. 2003). 
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business and individuals. Although prevailing parties in Tax Court must proceed 

under section 7430 rather than under EAJA, see 28 U.S.C. § 2412(e), “[t]he 

reasoning employed by the courts under the attorney’s fees provision of [EAJA] 

applies equally to review under section 7430.” Huffman v. Commissioner, 978 

F.2d 1139, 1143 (9th Cir. 1992).  

In addition to providing for restitutional relief under the prevailing party 

statute, Congress also provided for sanctions under 26 U.S.C. § 6673 for more 

egregious conduct on the part of the IRS. See Dixon IX, 132 T.C. at 56. The 

primary difference in terms of practical effect between the two avenues of recourse 

is that under section 7430 the taxpayer’s attorney’s fees are capped as they are 

under EAJA, whereas under section 6673 they are not. See 26 U.S.C. § 

7430(c)(1)(B). 

Under section 6673, an aggrieved taxpayer must show that the IRS has 

engaged in misconduct in the litigation such as by having “multiplied the 

proceedings in any case unreasonably and vexatiously.” 26 U.S.C. § 6673(a)(2). 

By contrast, the entitlement of the prevailing taxpayer to section 7430 fees should 

be all but automatic if he qualifies under the statute. “Once a litigant has satisfied 

the statutory requirements entitling the litigant to attorneys’ fees, it would be an 

abuse of discretion for a court to deny an award of the fees.” Dixon IX at 75. 
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The key threshold substantive statutory requirement under section 7430 

relevant here is that the taxpayer prevail. Congress has defined a “prevailing party” 

as one which “(I) has substantially prevailed with respect to the amount in 

controversy, or (II) has substantially prevailed with respect to the most significant 

issue or set of issues presented.” 26 U.S.C. § 7430(c)(4)(A)(i).  

Under the definition of “prevailing party,” Congress created an exception, 

just as it has under EAJA: the taxpayer shall not be treated as the prevailing party 

if the position of the government was “substantially justified.” 26 U.S.C. § 

7430(c)(4)(B)(i); Knudsen v. Commissioner, 793 F.3d 1030, 1034 (9th Cir. 2015). 

The government’s position is best gauged at “each stage of the case.” Huffman v. 

Commissioner, 978 F.2d at 1148. 

Further conforming the prevailing party statute under the Internal Revenue 

Code to the fee shifting scheme under EAJA, in the Taxpayer Bill of Rights 2 

passed in 1996, Pub. L. No. 104-168, sec. 701(b), 110 Stat. at 1463 (1996), 

Congress transferred from the taxpayer to the IRS the burden of proving 

substantial justification. Thus, it is now abundantly clear that “[t]he language of the 

statute places the burden squarely on the United States, not on the taxpayer, to 

demonstrate that the government’s position was substantially justified.” Pacific 

Fisheries v. United States, 484, F.3d 1103, 1107 (9th Cir. 2007).  
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Under section 26 U.S.C. § 7430(a)(1), a prevailing party may also seek 

administrative costs incurred during pre-petition IRS proceedings. In Huffman, 

where the taxpayer sought costs incurred in both the administrative and judicial 

proceedings, this Court held that the government’s position “taken in the 

administrative proceeding does not automatically apply to the judicial proceeding.” 

Huffman v. Commissioner, 978 F.2d at 1146. Rather, a “bifurcated analysis of 

‘substantially justified’ is made in each proceeding.” Id. This bifurcated analysis 

“affords another opportunity for the United States to reconsider an inappropriate 

position.” Id.19  

The substantial justification exception has spawned a type of satellite 

litigation, also common under EAJA, often referred to as “fees for fees” litigation. 

See Huffman v. Commissioner, 978 F.2d 1139, 1148 (9th Cir. 1992). In such 

litigation, “[s]o long as the government’s position justifies recovery of fees, any 

reasonable fees to recover such fees are recoverable.” Id. at 1149. 

 

 
19 Under IRS regulations, for purposes of an award of administrative costs, 

“a significant factor in determining whether the position of the Internal Revenue 

Service is substantially justified as of a given date is whether, on before that date, 

the taxpayer has presented all relevant information under the taxpayer’s control 

and relevant legal arguments supporting the taxpayer’s position to the appropriate 

Internal Revenue Service personnel.” 26 C.F.R. § 301.7430-5(d). 
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II. The IRS cannot meet its burden of proving that it was substantially justified 

As noted above, the burden falls squarely on the IRS to prove that it is 

exempt from litigation costs under the limited statutory “substantial justification” 

exception embodied in the definition of prevailing party under 26 U.S.C. § 

7430(c)(4)(B)(i). See Knudsen v. Commissioner, 793 F.3d 1030, 1034 (9th Cir. 

2015).20 The IRS claims that its position was substantially justified because 

Professor Jacobs allegedly had not substantiated his deductions by the time of the 

answer. The IRS cannot possibly sustain its burden of showing that to be the case. 

“Substantial justification” in section 7430 litigation means the same thing it 

means in EAJA litigation, that is, a “reasonable basis in both law and fact.” Pacific 

Fisheries v. United States, 484, F.3d 1103 at 1108. As noted above, Professor 

Jacobs scrupulously substantiated his business deductions, responding diligently to 

each and every request sent to him by the IRS during the correspondence audit. 

Professor Jacobs fully and properly substantiated his business expenses through 

extensive written explanations and documentation prior to the issuance of the 

notices of deficiency underlying this case. See 3-ER-320-21. Thus, by the time of 

the answer, the taxpayer had “presented all relevant information under [his] control 

and relevant legal arguments supporting [his] position to the appropriate Internal 

 
20 The IRS conceded that Professor Jacobs met all of the other statutory 

prerequisites for recovery of litigation costs under section 7430. 2-ER-173-74. 
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Revenue Service personnel,” as demonstrated by the 1,200 page Administrative 

File in this correspondence audit. 26 C.F.R. § 301.7430-5(d).21 

The courts traditionally have gauged additional factors, relevant here, in 

assessing whether the IRS has met its burden of demonstrating that its position was 

substantially justified. “The Commissioner cannot have a reasonable basis in both 

fact and law if it does not diligently investigate a case.” Nicholson v. 

Commissioner, 60 F.3d 1020, 1029 (3d Cir. 1995) (internal quotation marks 

omitted). The IRS is not substantially justified when it rejects a limited extension 

of the statute of limitations offered by taxpayer and instead issued notices of 

deficiency. See Lennox v. Commissioner, 988 F.2d 244, 248 (5th Cir. 1993). 

Although a full concession does not automatically preclude the IRS from alleging 

that its position was substantially justified, it is a strong factor to be considered by 

the court. See Powers v. Commissioner, 100 T.C. 457, 471 (1993). Another factor 

to be considered is the length of time it took for the IRS to finally concede, as well 

as the taxpayer’s substantial investment of his own uncompensated time to win that 

concession. See Keeter v. United States, 1998 U.S. Dist. LEXIS 12457 (E.D. Cal. 

1998).  

 
21 Although the quoted standard is from Treasury regulations pertaining to IRS  

administrative costs, it can and should inform the court’s analysis in a case to 

recover litigation costs when the IRS’ position remains unchanged during both the 

administrative and judicial proceedings. 
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Under any and all of these precedents, Professor Jacobs wins. Here, as in 

Nicholson, it is abundantly clear that the IRS did not properly investigate the case 

prior to the issuance of the notices of deficiency.22 Because the IRS did not 

conduct a diligent investigation prior to issuing the notices of deficiency and filing 

the answer, it had no basis for taking the identical position it did at either critical 

point in time. Thus, under Nicholson, as a matter of law, the IRS’s position 

throughout this case – that Professor Jacobs business deductions were 

impermissible – cannot be said to have been substantially justified.  

Moreover, as in Lennox, the IRS cannot be said to have been substantially 

justified in rejecting Professor Jacobs’ fourth offer of a limited extension of time 

after having failed to deliver on earlier promises of an appeals hearing in exchange 

for previous extensions. See 3-ER-497.23 The three-year statute of limitations set 

by Congress would be meaningless if the IRS could indefinitely hold appeals 

conferences hostage in exchange for unlimited extensions of the statute. It simply 

was not reasonable for the IRS to demand, as it did, that it needed through the end 

 
22 Notably, an extensive investigation was unnecessary. Professor Jacobs’ UCLA 

expenses were clearly deductible under Cass v. Commissioner, 86 T.C. 1275, 

1281-84 (1986) (upholding deductions of visiting scholar at Cal Tech). An 

unbiased, competent examiner reading the letter from the UCLA Vice Provost and 

applying Cass readily should have concluded that the professor’s UCLA-related 

deductions (meaning the majority of his deductions) were allowable.  
23 Note that the IRS stated in argument before the Tax Court that the extension was 

a “major issue” in terms of the issuance of the notices of deficiency. See 2-ER-106. 
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of calendar year 2019 to perform correspondence audits of tax years 2014 and 

2015.24  

Having rushed to issue the notices of deficiency without properly 

investigating the case, the IRS had the opportunity to correct its position at the time 

of the answer and thereby arguably avail itself of the safe haven contemplated by 

the statutory scheme. Instead, the IRS doubled down on its misguided position by 

filing a boilerplate answer, again without properly investigating the case. Only 

after that did it agree to hold the long-delayed appeals conference.  

The IRS argued before the Tax Court that its position was substantially 

justified because until it held the appeals conference it had not obtained “oral 

testimony” necessary to uphold his deductions. 2-ER-188.25 This argument falls 

remarkably flat considering that the IRS refused Professor Jacobs’ multiple 

requests to speak to the examiners because as a matter of procedure, the IRS does 

 
24 Under the extensions extant at the time, the statute of limitations for tax year 

2014 was set to expire on April 30, 2019, and the statute of limitations for tax year 

2015 was set to expire on August 31, 2019. See 3-ER-491-92. Thus, the additional 

time the taxpayer offered was sufficient even under the IRM (by which the 

taxpayer is not bound) to protect the statute for tax year 2014. (See IRM 

8.21.3.2.3.1.). There was even less need to extend the statute for tax year 2015. 
25 “Once petitioner added his oral testimony to the physical documents that had 

been provided, respondent was able to determine that most of the claimed expenses 

were ordinary and necessary to petitioner’s Schedule C business. This oral 

testimony did not come until August 20, 2019, which was well after the filing of 

respondent’s Answer.” Id. 
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not allow taxpayers to have contact with examiners during correspondence audits. 

2-ER-106.  

To make matters still worse for its Catch-22 position, despite having finally 

received the so-called critical “oral testimony,” at the August 20, 2019, appeals 

conference, the IRS delayed conceding this case until July 23, 2020. See 3-ER-

418.26 If, as the IRS shamelessly asserted before the Tax Court, it needed the 

professor’s “oral testimony” to substantiate his deductions, why did it wait eleven 

months to change its position after obtaining that very testimony? 

Under Powers, the full concession should weigh strongly against the IRS’ 

substantial justification defense, and under Keeter, the lengthy delay in conceding 

the case even after the IRS says it had the information it needed to do so tips the 

balance even more strongly in the taxpayer’s favor. 

During discovery (which followed the appeals conference), a process 

whereby parties often learn about the flaws in their case, the IRS steadfastly 

maintained its errant position. Instead of properly investigating the case as would 

have been required to provide good faith discovery responses, the IRS simply 

 
26 Despite having elevated the issue of TAS attendance to IRS senior management, 

Appeals still had not resolved the issue by the time of the August 20, 2019, post-

docketed Appeals conference, and again refused to allow TAS attendance. See 3-

ER-379. 
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cross-referenced and cut and pasted portions of its boilerplate answer into its 

discovery responses. See 3-ER-488-93 and 3-ER-477-480.  

Professor Jacobs followed Tax Court rules by first submitting requests for 

informal discovery to the IRS and holding a so-called Branerton conference. The 

IRS’ failure to cooperate ultimately necessitated a motion to compel. 3-ER-437. 

Under Keeter, all of these time-consuming, uncompensated tasks forced upon 

Professor Jacobs weigh heavily against the IRS’s substantial justification defense. 

It is abundantly clear, then, that the position of the IRS for purposes of 

assessing substantial justification in this case was consistently unreasonable – and 

consistently wrong.  

The Tax Court erred in largely adopting the IRS’s argument. While paying 

lip service to Ninth Circuit and Tax Court precedent on the meaning of “substantial 

justification,” see 1-ER-27-28, the Tax Court took liberties with the statute and 

case law by imposing on Professor Jacobs the burden of an overstated “strict 

substantiation” requirement for the deductibility of travel expenses, entertainment, 

and gifts. See 1-ER-30.27  “Based on the record before us, a reasonable person 

could have concluded that Mr. Jacobs had failed to satisfy this burden by the time 

the Commissioner filed his answer,” the court held. 1-ER-30. 

 
27 Section 274(d) of the Internal Revenue Code cited by the Tax Court speaks only 

of taxpayer substantiation by “adequate records” or “sufficient evidence 

corroborating the taxpayer’s own statement.”  
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In so doing, the Tax Court impermissibly shifted the applicable burden from 

the IRS to Professor Jacobs and seriously distorted the substantial justification 

standard. As noted above, Congress intentionally placed the burden on the IRS to 

prove a substantial justification exception to the prevailing party statute, and did 

not exempt cases involving business deductions related to travel, expenses, and 

gifts. Moreover, based on the mass of evidence submitted by Professor Jacobs, the 

IRS’ position cannot credibly be described as having a reasonable basis in law and 

fact. The failure of the Tax Court to even consider much of that evidence is in and 

of itself a serious legal error. See Hypotheek Land Co. v. Commissioner, 200 F.2d 

390 (9th Cir. 1952). 

The Tax Court’s errant analysis also contains the conclusory, but incorrect, 

statement that “[t]he ‘position of the United States’ in a Tax Court proceeding is 

that set forth in the Commissioner’s answer.” The court’s string cites do not 

support that proposition which is most certainly not the law in the Ninth Circuit. 

Section 7430(c)(7)(A), contains no reference at all to the answer but merely 

states the “position of the United States” for purposes of recouping litigation costs 

is the position taken in the judicial proceeding. Close examination of Huffman 

reveals that the Tax Court has essentially cherry picked from the following 

sentence of the seminal Ninth Circuit opinion omitting key words: “Generally, the 

position of the United States in the judicial proceeding is established initially by 
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the Government’s answer to the petition,” Huffman v. Commissioner, 978 F.2d at 

1148 (emphasis added to words omitted from court’s opinion). The Tax Court also 

ignored language on the very same page that contradicts the very purpose for 

which it cites the opinion: “The Congressional intent behind section 7430 is not 

served by looking only to the answer to determine whether the government’s 

position in the judicial proceeding was ‘substantially justified.’” Id. (emphasis 

added).28 Rather, the “better approach is to examine the parties’ conduct within 

each stage of the case.” Id. 

The importance of fluidity in terms of assessing the government’s position is 

that it at least theoretically effectuates Congressional intent in terms of deterring 

the IRS from taking an unreasonable position throughout the course of the 

litigation. In other words, even if its position was substantially justified at the time 

of the answer, the IRS does not thereby insulate itself from fees when it 

subsequently takes an unreasonable position in the litigation. Conversely, if the 

IRS’ position at the time of the answer was not substantially justified, conceivably 

it can save additional litigation costs by reforming its position. 

 
28 Even Maggie Management v. Commissioner, 108 T.C. 430, 442 (1997), the Tax 

Court case cited in the string cite holds only that “[f]or purposes of the court 

proceedings in this case, respondent’s position is that which is set forth in the 

answer.” (emphasis added). The case does not set a hard and fast rule and, even if 

it did, that rule would not apply in the Ninth Circuit. 
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The distinction is significant in this case. Before the Tax Court, the IRS 

repeatedly rubber-stamped the improper position it took in the notices of 

deficiency despite the opportunity to change it at four different stages of the 

litigation: 1) pre-answer investigation; 2) answer; 3) during discovery; and 4) at or 

within a reasonable time of the six-hour appeals conference. Instead, the IRS 

adhered to the same erroneous position throughout the course of the litigation that 

it had taken during the administrative proceedings. 

The actions on the part of the IRS needlessly prolonged Tax Court litigation 

that should not have been necessary in the first instance. In short, by no stretch of 

the imagination can the position of the IRS be said to have been reasonable in law 

or fact at any point in the litigation – that is, until it conceded more than 14 months 

after the Petition was filed. 

III. Section 6673 fees should be awarded as a result of the IRS’ litigation 

misconduct 

The IRS engaged in a pattern or practice of litigation misconduct that, like 

its conduct during the administrative proceeding, got only worse as Professor 

Jacobs asserted his rights. Professor Jacobs therefore is entitled to uncapped 

attorney’s fees under section 6673 for expenses incurred as a result of the 

misconduct.  

Although he filed his initial Motion for Costs under section 7430, Professor 

Jacobs expressly reserved the right to seek any additional costs incurred 
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subsequent to that time under 26 U.S.C. § 6673(a)(2). 3-ER-411-12. The IRS 

proceeded to interpose a frivolous defense, further delaying the proceedings and 

compelling Professor Jacobs to needlessly incur still more litigation costs.  

Consequently, pursuant to 26 U.S.C. § 6673(a)(2) and the inherent powers of the 

Court, Professor Jacobs now seeks uncapped legal fees together with interest for 

fees incurred subsequent to the filing of his initial motion. 

The seminal Tax Court case on the imposition of attorney’s fees under 28 

U.S.C. § 6673 is Dixon IX. There, analogizing section 6673(a)(2) to 28 U.S.C. § 

1927, the court held that the purpose of such sanctioning statutes is “to deter 

frivolous litigation and abusive practices by attorneys and to ensure that those who 

create unnecessary costs also bear them.” 132 T.C. at 79-80 (citations omitted). 

The court observed that “[t]he goals of section 6673(a)(2) are to deter attorneys 

from unreasonably and vexatiously multiplying proceedings in this Court, to 

punish attorneys whose unreasonable and vexatious conduct has multiplied the 

proceedings, and to compensate the other parties’ attorney for the excess time they 

were required to expend in responding to the misconduct.”  Id. at 85.29  

 
29 The court further noted that “[u]nder section 6673(a)(2)…the substandard 

behavior violates the attorney’s professional duty not only to the opposing party 

but also to opposing counsel and the court.” Id. at 72. “Section 6673(a)(2)(B) 

directs the Court to sanction the Commissioner for unreasonable and vexatious 

conduct by a Government attorney in the same manner as an award by a district 
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The court in Dixon IX also emphasized the obligation of all attorneys 

practicing before the Tax Court: “throughout the entire litigation to avoid dilatory 

tactics…A Government attorney who unreasonably and vexatiously multiplies Tax 

Court proceedings brings down upon the United States, subjects the United States 

to, and makes the United States vulnerable to liability for the costs, expenses, and 

fees attributable to the services of the taxpayer’s attorney’s professional services 

that are required as an appropriate response to the misconduct.”  Id. at 86. 

(emphasis original; citation omitted).30 

In Dixon IX, the court also made clear that uncapped attorney’s fees may be 

awarded to an attorney representing himself in Tax Court. The Tax Court expressly 

embraced the Federal Circuit’s holding in Pickholtz v. Rainbow Technologies, 284 

F.3d 1365 (Fed. Cir. 2002), which held that a pro se attorney litigant was entitled 

to recover his own attorney’s fees as a sanction for litigation misconduct. “Failure 

to do so…would put a pro se litigant at the mercy of an opponent who might 

engage in otherwise sanctionable conduct, but not be liable for attorney fees to a 

pro se party.” Dixon IX,132 T.C. at 76 n. 22 (ellipses in original). Indeed, in 

 

court.” Id. at 82. These instructions are equally applicable in contingent and pro 

bono cases and require awards at market rates. See id. at 83-84. 

30 While excessive costs under section 6673 may only be imposed against the 

Commissioner for the acts of his agents, under Tax Court Rule 33(b), the Tax 

Court may impose excess cost sanctions against the individual attorney, the 

Commissioner, or both. 
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Pickholtz, the Federal Circuit held that even when Congress has expressly 

provided a court with legislative authority to sanction a litigant for the same or 

similar conduct, Supreme Court precedent “permits, indeed requires, the court to 

separately consider [the pro se litigant’s] motion for attorney’s fees under its 

inherent power.”  Id. at 1377.  

Here, the IRS opposed the taxpayer’s motion for costs on the grounds that 

the taxpayer allegedly had failed to substantiate his expenses. The IRS 

conclusively asserted: “Because petitioner did not produce sufficient substantiating 

documents prior to respondent filing his answer, respondent had a reasonable basis 

in both fact and law for his position in the answer.” 2-ER-187-88. 

This was a patently frivolous argument. As discussed, there was at the time a 

1,200-page administrative file containing abundant documentation, especially 

considering that the IRS chose to conduct a correspondence -- not field -- audit, 

and the amount in controversy was minimal. The argument is all the more 

frivolous considering the first Appeals Officer refused to hear the case because 

there was too much documentation. 

Moreover, as the IRS correctly noted in the very same brief: “Petitioner did 

not provide any additional documents after the issuance of the notices of 

deficiency and before Respondent filed his Answer.” Id. at 187. Nor did the 

taxpayer provide any additional documents after the Answer and prior to the 
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Appeals conference. See Dkt. 8 [Administrative File]. Thus, it is clear that the IRS 

had in its possession sufficient substantiating documents prior to the filing of the 

answer. 

Indeed, the IRS failed to cite to the Tax Court a single document in the 

voluminous record that Professor Jacobs neglected to supply prior to the filing of 

the answer that was necessary to substantiate his deductions. Nor can the IRS make 

such a showing, because Professor Jacobs had provided all such documents by 

September 28, 2018, eight months prior to the filing of the answer on June 26, 

2019. See 3-ER-487.31 

Indeed, the IRS conceded in the very same brief that no additional 

documents were necessary for substantiation purposes when it wrote that “[o]nce 

petitioner added his oral testimony to the physical documents that had been 

provided, respondent was able to determine that most of the claimed expenses 

were ordinary and necessary to petitioner’s Schedule C business.” 2-ER-188 

(emphasis added). The problem was not that the IRS lacked documentation. The 

problem was that the IRS barely looked at it prior to the appeals conference. 

 
31 No additional documents were provided at the appeals conference. Following the 

conference, Professor Jacobs provided only a handful of additional documents to 

further substantiate two lodging expenses, as well as a copy of a Form 8829 that 

inexplicably was missing from the IRS file. See 2-ER-199-202. 
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In addition, the appeals officer readily conceded on his own initiative at the 

very outset of the six-hour meeting (i.e., based on his review of the documentation) 

that Professor Jacobs’ “attorney-scholar business was a for-profit endeavor, not a 

hobby (including [his] practice of law and publication of [his] book).” 2-ER-199. 

Clearly, then, the IRS had in its possession long before the answer was filed the 

necessary documentation upon which to make the key determination that validated 

the vast majority of the deductions. 

The timing of the Appeals Officer’s concession (i.e., before obtaining any 

“oral testimony”) alone negates on its face the IRS’ equally frivolous argument 

that it could not conduct the audit without Professor Jacobs’ “oral testimony.” The 

“oral testimony” argument was also strikingly Kafkaesque considering that the IRS 

also readily admitted that it does not ordinarily permit taxpayers to meet with 

examiners during correspondence exams. See 2-ER-106.32  

As the evidence in the record amply demonstrates, the IRS’ argument also 

rests on a false factual predicate – that is, that the IRS was unable to obtain the 

“oral testimony” in a timely fashion in order to adjust its position. If the IRS truly 

needed to meet with Professor Jacobs in order to understand his deductions, it 

 
32 At the oral argument on Professor Jacobs’ Motion for Costs, counsel for the IRS 

stated: “As to whether Petitioner can meet with an examiner or not, our review of 

the record showed that all procedures were followed the way they normally are. In 

the correspondence audit, Petitioners don’t usually meet face-to-face with an 

examiner.” Id.  
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should have made an exception to its rule and permitted a meeting, as he 

repeatedly requested. The IRS has only itself to blame for not obtaining his “oral 

testimony” earlier, if truly needed (which it was not).  

Like its “physical documents” argument, the IRS’ “oral testimony” 

argument contradicts another of its own arguments. The IRS argued that the 

position for purposes of substantial justification in a judicial proceeding is the 

position it took at the time the answer was filed. See 2-ER-184. But its “oral 

testimony” argument rests on the premise that for purposes of substantial 

justification analysis its position should be determined at that time of the post-

petition (“docketed”) appeals conference when the “oral testimony” was obtained. 

Moreover, the IRS cannot be heard to advocate that its position should be gauged 

at the time of an appeals conference given that it successfully advocated in another 

case that a taxpayer is not even legally entitled to an appeals conference. See 

Facebook v. IRS, 2018 U.S. DIST. LEXIS 81986 (N.D. Cal. 2018).  

In any event, even after receiving the allegedly invaluable “oral testimony,” 

the IRS did not change its position until nearly a year later. Under the 

circumstances, then, the IRS’s argument on the absence of substantiation (whether 

through documents or otherwise) crossed the line of good faith.  

So, too, did the IRS’ withholding and misrepresentation of evidence. The 

IRS represented to the Tax Court that it had filed a complete Administrative File in 
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this case despite knowing full well that representation to be false, and withheld 

evidence material to the Court’s determination of whether the IRS’ position was 

substantially justified.  

In responding to the taxpayer’s initial Motion for Costs, the IRS stated: “The 

contents of the entire administrative file are attached hereto as Exhibits.” 2-ER-

174. (emphasis added). The statement bears the footnote: “The only document that 

was withheld from the copy of the Administrative File was a two-page email 

correspondence.” (Id. at n.1). 

Both statements are patently false. The IRS was well aware at the time it 

made the statements that the Administrative File filed in the Tax Court was 

incomplete. Indeed, Professor Jacobs had actively sought the missing documents 

from the IRS beginning shortly after the answer was filed and had raised the issue 

in his Motion to Compel Discovery filed December 16, 2019. See 3-ER-437-445.33 

One missing document in particular, the Executive Summary prepared by 

Linda Shanks for Director of Examination Appeals Shelley Foster (referenced 

above) could well have shed further light on the IRS’ decision both to flout the 

TAO and rush the issuance of the deficiency notices. Thus, the document may well 

have been material to the adjudication of the taxpayer’s Motion for Costs. 

 
33 The Tax Court’s denial of the Motion to Compel (3-ER-436) excuses neither 

IRS’s obligation to include all records relating to this case in the Administrative 

File, nor its misleading representations to the court about its completeness. 
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The IRS has provided disturbingly conflicting accounts of the disposition of 

this critical missing document. On the one hand, in an informal discovery response, 

IRS counsel represented that it had “instituted a litigation hold in this case upon all 

known employees who have worked on this case.” See 3-ER-482. But, IRS counsel 

thereafter raised the specter of spoliation by stating during the Branerton 

conference that she “[doesn’t] know if it exists.” See 3-ER-330. Whether or not 

that statement was true at the time, counsel should have either included the 

document in the Administrative File or accounted for its absence. Of course, the 

document clearly existed on November 7, 2018, when it was circulated by email to 

Foster and McGuire, among others. See 2-ER-168 (withheld from the 

Administrative File but obtained under FOIA).  

The frivolous arguments and misrepresentations in the IRS’ brief were the 

culmination, rather than the beginning, of an ongoing pattern of misconduct. 

Indeed, every pleading the IRS filed before the Tax Court from Day 1 has been 

deficient in one manner or another. The defective answer is particularly 

noteworthy because had the IRS properly investigated the case prior to filing the 

cookie cutter pleading, it would have conceded the case at the very outset, rather 

than waiting until July 23, 2020 to do so.34 Indeed, the obligation to investigate the 

 
34 The cookie-cutter pleading clearly violated Tax Court Rule 36(b) governing the 

form and content of the answer. Also, under IRM 39.1.1, IRS counsel has a duty 
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taxpayer’s claims ties directly to legal precedent setting the initial benchmark for 

substantial justification at the time of the answer: if the duty to investigate a 

petitioner’s claims is followed in good faith, courts, including courts of appeal, 

would be spared the task of having to adjudicate cases such as this one. 

Even a routine status report filed by the IRS with the court was misleading. 

See 3-ER-433. The report stated that Professor Jacobs had failed to respond to the 

Appeals Officer’s memorandum, relying on information said to have been received 

from Appeals. See Id. That information mirrored incorrect information contained 

in a May 12, 2020, letter on Chief Counsel letterhead and purportedly signed by 

the Deputy Area Counsel threatening the taxpayer that, if he did not respond 

quickly to the Appeals Officer, the case would be readied for trial. See 3-ER-424. 

When confronted about the letter, IRS counsel offered a confusing response, 

stating: “The letter that was sent to you was sent by Appeals, but signed by Deputy 

Area Counsel Catherine Chang. Appeals used a template letter…” ER-170.  

Whether or not Appeals has the Deputy Area Counsel’s rubber stamp signature 

authority or whether Ms. Chang did indeed sign the letter at Appeals’ request, this 

explanation is troubling on its face: the apparent cozy relationship between 

Appeals and Chief Counsel suggests that the claimed independence between the 

 

“not to provide an answer that is most beneficial to the government, but to provide 

the answer that most accurately reflects the meaning of the tax code.” 
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two offices is little more than a façade. See Stewart v. Commissioner, T.C. Memo 

2019-116 at 8-9 (describing prohibition of ex parte communications between 

appeals and other IRS employees under the IRS Restructuring and Reform Act of 

1998 and IRS mandates). More importantly, if each office had faithfully performed 

its assigned role, cases such as this one would not wind up in court. 

By contesting the taxpayer’s attorney’s fees on the basis of a frivolous 

argument, the IRS necessitated the filing of a reply brief, and also triggered the 

requirements of Tax Court Rule 232(d), requiring the taxpayer and his counsel 

prepare and file an additional 11-point declaration and associated documentation. 

See 2-ER-114-37.35 For the additional time alone, the taxpayer is entitled to fees 

and costs on the basis of section 6673.  

The IRS should be sanctioned for its misrepresentations to, and withholding 

evidence from, the court. In Fink v. Gomez, 239 F.3d 989, 991 (9th Cir. 2001), this 

Court found that government counsel had acted in bad faith by, inter alia, “making 

misrepresentations regarding the state of the record.” Setting the standard for 

purposes of imposing sanctions under its inherent powers, the Court held that 

“sanctions are justified when a party acts for an improper purpose – even if the act 

 
35 Tax Court Rule 232(d) provides that the additional 11-part declaration is 

required when the “Commissioner’s response indicates that the Commissioner and 

the moving party are unable to agree as to the amount of the attorney’s fees that is 

reasonable.” Here, it is undisputed that there is such a disagreement as the 

Commissioner refused to pay any attorney’s fees.  
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consists of making a truthful statement or a non-frivolous argument or objection.” 

Id. at 992.  

Summarizing Ninth Circuit case law, the Court found that “sanctions are 

available if the court specifically finds bad faith or conduct tantamount to bad 

faith.” Id. at 994. The court then specifically held that sanctionable conduct 

includes “an attorney’s reckless statements of law and fact, when coupled with an 

improper purpose.” Id. 

Here, at a minimum, there have been reckless misstatements of both law and 

fact, coupled with the improper purpose of misleading the court into denying the 

taxpayer’s fees and costs in this action. Those misstatements include: (1) the 

knowing misrepresentation that the Administrative Record is complete when it 

clearly is not; (2) the representation that the 1,200+ page Administrative Record 

did not contain sufficient evidence for Petitioner to substantiate his deductions 

when it clearly did; and (3) misstatement of the law on substantial justification to 

include an unprecedented “oral testimony” requirement. Indeed, the evidence is 

overwhelming that the mens rea with which Respondent has acted in this litigation 

is not just reckless but knowing, so the court need not even reach the issue of 

whether there was ulterior motive.  

Thus, under Fink, this Court should make a bad faith determination and 

order the Tax Court to apply market rate attorney’s fees from the date on which 
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lead counsel was first retained, July 20, 2020.36 See 3-ER-304. At a minimum, 

Professor Jacobs should be awarded all attorney’s fees incurred subsequent to the 

filing of the initial Motion for Costs at market rates on the basis that the response 

filed by the IRS “multiplied the proceedings…unreasonably and vexatiously,” 26 

U.S.C. § 6673(a)(2), in the fees on fees proceedings. See Huffman v. 

Commissioner, 978 F.2d 1139 (9th Cir. 1992). He also should be awarded interest 

on the initial costs from the point of the filing of the motion. See Dixon IX, 132 

T.C. at 104.  

If, as it should, thus Court finds bad faith on the part of the IRS, Professor 

Jacobs is undeniably entitled to attorney’s fees for his own work as an attorney on 

this case. See Pickholtz v. Rainbow Techs., 284 F.3d at 1377-78; Dixon IX, 132 

T.C. at 75 n.22. Even in the absence of a finding of bad faith, however, Professor 

Jacobs is entitled to fees under the prevailing party statute for work performed 

under his lead attorney’s supervision from the time he was engaged in the case.  

The exception laid out by the Tax Court barring taxpayer-lawyers from 

recovering attorney’s fees for their own work under the prevailing party statute is 

derived from Kay v. Ehler, 499 U.S. 432 (1991). There, in a brief opinion, the 

 
36 On this record, there is ample reason to use the date of the filing of the Petition 

or Answer as the start date for market rate fees. Nonetheless, Professor Jacobs 

adheres to the more conservative July 20, 2020, start date for market rate fees since 

that was the date that he proposed in his initial motion be used to calculate capped 

fees. 
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Supreme Court held that a pro se attorney litigant in a civil rights case should not 

recover his own fees, stressing the importance of an attorney-client relationship 

and reasoning that “even a skilled lawyer who represents himself is at a 

disadvantage in contested litigation.” Id. at 436 n. 7 and 437.37 The Court also 

spoke in terms of “creating an incentive to retain counsel.” Id. at 438.  

Here, the taxpayer-attorney followed the Supreme Court’s guidance and 

retained experienced tax counsel for the post-merits phase of the case and again for 

the instant appeal. Having formed the attorney-client relationship as envisioned by 

the Supreme Court in Kay, Professor Jacobs is entitled to be compensated for his 

legal work in the post-merits phase even if the Court does not find bad faith. See 

Baker & Hostetler v. Department of Commerce, 473 F.3d 312 (D.C. Cir. 2006) 

(law firm representing itself in FOIA litigation entitled to attorney’s fees). 

IV. The Tax Court improperly excluded evidence of IRS misconduct that 

occurred during the administrative proceeding 

It is uncontested that the position of the IRS was identical throughout the 

course of the administrative and judicial proceedings: Professor Jacobs’ business 

deductions were unsubstantiated. Professor Jacobs sought fees and costs associated 

 
37 “He is deprived of the judgment of an independent third party in framing the 

theory of the case, evaluating alternative methods of presenting the evidence, 

cross-examining hostile witnesses, formulating legal arguments, and in making 

sure that reason, rather than emotion, dictates the proper tactical response to 

unforeseen developments in the courtroom.” Id. at 437. 
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only with the judicial proceeding, not the administrative proceeding. Because there 

was a single IRS position, single IRS course of conduct, and a single proceeding, it 

was error for the Tax Court to apply bifurcation principles to exclude all evidence 

of IRS misconduct that occurred during the administrative proceedings. 

Indeed, under these circumstances, not only was it entirely consistent with 

the case law under section 7430 for the Tax Court to consider the pre-litigation 

conduct of the IRS, but it was required to do so under Ibrahim v. DHS, 912 F. 3d 

1147 (9th Cir. 2019) (en banc), the seminal Ninth Circuit case on recovery of 

attorney’s fees under EAJA. There, this Court providing an important framework 

for determining fee awards under both the prevailing party and bad faith standards. 

Under the reasoning of Huffman, 978 F.2d at 1143, Ibrahim is equally applicable 

in the context of section 7430 fee recovery. See also Dixon IX, 132 T.C. at 87-90.  

Ibrahim is particularly instructive in terms of helping courts to recognize 

government conduct that crosses the line from not being substantially justified into 

bad faith. Although arising in the context of the government’s deprivation of an 

academic’s civil rights rather than a tax audit, the common thread is overzealous 

law enforcement. In Ibrahim, the plaintiff (then a Stanford University Ph.D. 

student and now a professor) was placed on the “No Fly List” after her name was 

improperly entered into a computer database. The initial error, although apparently 

innocuous enough, was compounded time and again to such an extreme that the 
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plaintiff was detained in handcuffs at San Francisco International Airport (SFO), 

had her U.S. visa revoked, was investigated as a terrorist, and remained on the No 

Fly list for years. Id. at 1155-1160. Perhaps even more strikingly, despite 

eventually conceding the initial error, the Department of Homeland Security 

aggressively defended its action for years, advancing baseless arguments, and 

stubbornly refusing to produce discovery. Id. at 1179-1183. 

The Court of Appeals, sitting en banc, vacated the district court’s capped fee 

award, and remanded the case with instructions to make a bad faith determination 

under the correct legal standard. Id. at 1186. That standard includes a “common 

course of conduct” test under which the agency’s conduct is assessed not just 

during the pendency of the litigation but at the administrative level as well. Id. at 

1176-77. The en banc court made clear that the trial court may award attorney’s 

fees at market rates for the entire course of litigation where “the fees incurred 

during the various phases of litigation are in some way traceable to the 

[government’s] bad faith.” Id. at 1179. (bracketed material original; citation 

omitted). And in evaluating whether the government acted in bad faith, the court 

“may examine the government’s actions that precipitated the litigation, as well as 

the litigation itself.” Id.  

Apart from the different context, the facts here are eerily similar. Professor 

Jacobs’ name was automatically entered into a computer database of persons who 
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should be audited. Like Professor Ibrahim, he immediately demonstrated that he 

had done no wrong. But, the government nonetheless circled its wagons in the 

litigation, taking out its vengeance on him first in the administrative proceeding 

and then in the judicial proceeding. 

On this record, Professor Jacobs respectfully submits that this roboaudit 

gone wild is the IRS equivalent of the DHS No Fly List gone wild in Ibrahim. The 

professor’s life was disrupted for years by the government’s wrongful and 

unceasing malfeasance. Just as DHS wrongly branded Professor Ibrahim a 

terrorist, the IRS wrongly branded Professor Jacobs a tax scoundrel despite his 

honorable record, not only as an exemplary taxpayer for decades, but as an 

accomplished academic and former award-winning Justice Department lawyer. 

Just as DHS dug in its heels at the administrative level in Ibrahim, so, too, did the 

IRS in this case. And just as DHS litigated in bad faith, so has the IRS. 

The Ninth Circuit clearly delineated in Ibrahim the analysis to be employed 

in such cases of government misconduct. Under the common course of conduct test 

enunciated in Ibrahim, the Tax Court should not have automatically excluded the 

IRS’ conduct during the administrative phase of the case. The IRS’ conduct both at 

the administrative level and before this court has been nothing short of egregious, 

and under Ibrahim, the Tax Court should have been held the IRS accountable.  
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Instead, in its flawed opinion, the Tax Court gave only scant, footnoted 

acknowledgement to Ibrahim, trying weakly to distinguish it as an EAJA case, ER-

38, despite Huffman’s clear holding that EAJA case law is indeed applicable to 

section 7430 cases. Instead, the Tax Court gave undue weight to decisions 

generally holding that cases should be bifurcated where taxpayers seek both 

administrative and litigation costs. Yet, even in Maggie Management Co. v. 

Commissioner, 108 T.C. 430, 442 (1997), the primary Tax Court case upon which 

the Tax Court principally relied, the court chose not to bifurcate its analysis noting 

that while “ordinarily the reasonableness of each of those positions is considered 

separately to allow respondent to change a position previously taken” id. (citing 

Huffman v. Commissioner), the IRS’ position was essentially the same in both 

proceedings. 

Pacific Fisheries v. United States, 484 F.3d 1103, 1110 (9th Cir. 2007), upon 

which the Tax Court also relies, is also readily distinguishable. There, the taxpayer 

sought both administrative costs and attorney’s fees for the IRS’ improper issuance 

of administrative subpoenas. Pacific Fisheries v. United States, 484 F.3d at 1106. 

Relying on Huffman, this Court held that it should look at the IRS’ conduct at 

“each stage of the case” in a judicial proceeding, but could not fill any gap by 

reference to prelitigation conduct. Id. at 1110. Because the IRS had withdrawn the 

summons even before it answered the taxpayer’s petitions to quash, the court held 
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that the IRS’ position in the litigation was substantially justified notwithstanding 

its error during the administrative proceedings. Id. at 1110-11. 

The circumstances are diametrically different here because there was no gap 

to fill. Unlike in Pacific Fisheries where the IRS corrected its error immediately 

after the petition was filed, here the IRS misconduct that originated during the 

administrative proceedings continued unabated in the judicial proceedings.  

Kenney v. United States, 458 F.3d 1025 (9th Cir. 2006), also relied upon by 

the Tax Court, is similarly distinguishable. In Kenney, the taxpayer, who had 

prevailed against the IRS on only one of his claims, apparently also sought to fill a 

gap: he sought to bootstrap his failure to assert until the summary judgment stage 

of the case the critical legal theory (right of subrogation) on which he ultimately 

prevailed by using a letter to the IRS that asserted the theory during the 

administrative proceedings. Kenney v. United States, 458 F.2d at 1033. Because 

the taxpayer had not alleged the subrogation theory in his complaint, the Court 

held that the position of the IRS was justified at the time of its answer because it 

had not been on notice. Id. 

Here, on the other hand, Professor Jacobs alleged ten different forms of IRS 

misconduct and five Due Process violations in his petition, 3-ER-501-02, having 

bitterly complained about them during the administrative phase. These allegations 

put the IRS on notice of a course of conduct that was perpetuated throughout the 
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entire four years that it relentlessly pursued Professor Jacobs for taxes he did not 

owe. Thus, again, there was no gap to fill. 

As discussed above, evidence of that course of conduct is admissible under 

Ibrahim. Indeed, under Ibrahim, the Tax Court not only had the discretion, but also 

the duty to consider evidence supporting the allegations in the petition even if it 

was derived from the IRS’ action during the administrative proceedings.  

The Tax Court misread the limiting language in Kenney as read as a hard 

and fast rule in a manner not only inconsistent with Ibrahim, but also with 

Congressional intent. As eminent tax scholar Professor Richard Schmalbeck noted 

after close analysis of the legislative history of the Tax Reform Act of 1986, the 

very purpose of the amendments contained therein was “to conform [section 7430] 

more closely to the Equal Access to Justice Act.” Richard L. Schmalbeck and Gary 

Myers, A Policy Analysis of Fee-Shifting Rules Under the Internal Revenue Code,” 

1986 Duke L. J. 970, 987 (1986), citing H.R. Conf. Rep. 841, 99th Cong., 2d Sess. 

799-802 (bracketed material in original).  

Long before Ibrahim, the rule in EAJA cases was that pre-litigation conduct 

is evaluated in determining the position of the government at litigation. See 

Gutierrez v. Barnhart, 274 F.3d 1255, 1258-61 (9th Cir. 2001). In any event, in light 

of the Court’s en banc opinion in Ibrahim, Kenney simply cannot be read strictly to 
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absolutely prohibit evidence of a common course of conduct that begins prior to 

the litigation and continues throughout the case.  

Finally, Professor Jacobs respectfully suggests that the Court take judicial 

notice of the work of two other eminent tax scholars, Professors Maria Dooner and 

Linda Galler, authors of a book chapter entitled “Recovering Fees and Costs When 

A Taxpayer Prevails” that appears in the recently-published 8th edition of Speidel 

and Thomas, Effectively Representing Your Client Before the IRS (2021). There, 

the professors cite data obtained from the IRS under FOIA on the number of 

section 7430 awards in Tax Court cases. On average, from 2016-18, there were ten 

such awards per year. Based on an average of over 27,000 cases filed in those three 

years, the rate of award is less than .04%. See U.S. Tax Court, Congressional 

Budget Justification, Fiscal Year 2022, p. 21. 

From this data, one can infer either that the IRS’s work is irreproachable 

99.96% of the time or that the Tax Court requires appellate court guidance on the 

correct standards for applying sections 6673 and 7430 to fee award requests by 

prevailing taxpayers. Based on the record in this case, Professor Jacobs 

respectfully submits that if the laws are to be faithfully executed as Congress 

intended – that is, to deter the IRS from abusing taxpayers – this Court should 

provide that much-needed guidance. 
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CONCLUSION 

The decision of the Tax Court should be reversed and remanded with 

instructions to award Professor Jacobs his litigation costs under section 7430 for all 

costs incurred through the filing of his initial Motion for Costs, and his attorney’s 

fees and costs under section 6673 subsequent to that time, including for the instant 

appeal. The award should include attorney’s fees for his own legal work. 
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