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I. INTRODUCTION

The Dangs owed the IRS money and wanted to pay but the only funds they

had to do so were locked away in Mr. Dang’s individual retirement account

(“IRA”).  They asked the IRS to take the money from the IRA by levy.  The Dangs

only had two assets worth levying upon, the IRA and a group of college savings

accounts for the Dangs’ minor children (the “529 Plans”).  Since the IRS had

already decided to levy on the Dang’s property, all it had to do was direct the levy

at the IRA.  The Dangs supplied the IRS with the name and address of the IRA

custodian and even liquidated the stock investments in the IRA.  The cash to pay

the tax debt in full was just sitting there ready to be paid to the IRS.  

The IRS said no to the IRA levy proposal, again and again and again.  A

reason for saying no has never been expressed.  Finally the Tax Court forced the

IRS to issue the IRA levy.  When the Dangs asked to recover the costs they

incurred in fighting with the IRS, the IRS said no.  

Long ago Congress enacted a cost recovery statute the purpose of which is

to incentivize the IRS to settle disputes as quickly as possible.  The Dangs had a

multi-year dispute with the IRS which included a disagreement over which of the

Dangs’ accounts the IRS was going to levy on first.  Start with the IRA and get

paid in full, or drain the 529 Plans first for partial payment, and then tap the IRA.
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II.  STATEMENT OF JURISDICTION

The Tax Court had jurisdiction over the case below pursuant to 26 U.S.C.

§§ 6330(d)(1) and 7442 as a result of a Notice of Determination issued pursuant to

26 U.S.C. § 6330.  ER-177-86.  Jurisdiction of this Court is conferred by 26

U.S.C. § 7482.  The U.S. Tax Court’s Order and Decision that is appealed was

entered on January 6, 2021 (ER-17) and the Dangs timely appealed on April 1,

2021.  ER-187-190.  See Fed. R. App. P. 13(a)(1)(A).  The Order and Decision

appealed from is a final order that disposes of all the parties’ claims.

III.  ISSUES PRESENTED FOR REVIEW

A. Whether the Tax Court erred in denying the request for attorneys’

fees by ruling that the administrative costs were incurred prior to the date of the

applicable document specified in 26 U.S.C. § 7430(c)(2).

B. Whether the Tax Court erred in rejecting the request for attorneys’

fees and costs by ruling that the Commissioner's position in the litigation was

substantially justified under 26 U.S.C. § 7430(c)(4)(B).
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IV.  STATEMENT OF THE CASE

This dispute began in 2011 with an audit of the Dangs’ 2008 and 2009

Federal income tax returns.  At the conclusion of the audit the IRS issued an

examination report showing proposed changes to the tax returns (the “30-day

letter”).  See Exhibit A to the Dangs’ Motion for Judicial Notice.1  The Dangs

requested a settlement conference with IRS Appeals at the conclusion of which a

proposed settlement agreement was issued (the “Appeals decision”).  See Exhibit

B to the Dangs’ Motion for Judicial Notice.  The Dangs did not agree with the

proposed settlement, resulting in the issuance of a Notice of Deficiency (the “90-

day letter”).  See Exhibit C to the Dangs’ Motion for Judicial Notice.  The Dangs

filed a petition with the U. S. Tax Court challenging the deficiency determined by

the IRS.  That case, Tax Court docket no. 18971-13, was settled, resulting in the

Dangs owing over $100,000 in additional tax.  

The IRS issued a Notice of Intent to Levy and Notice of Your Right to a

Hearing (the “Levy Notice”).  See Exhibit D to the Dangs’ Motion for Judicial

     1 The Exhibits referred to in this section are official documents issued by the
Internal Revenue Service.  They do not appear in the record because they were not
relevant to any issues presented by the parties.  They only became relevant to these
proceedings as a result of the Tax Court, sua sponte, raising a new issue in the
Order and Decision appealed from.  A Motion to take Judicial Notice of the
exhibits has been filed by Appellants in this Court.
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Notice.  The Dangs requested a collection due process hearing (a “CDP Hearing”)

at which they proposed to pay the amount owed in full via a levy on Mr. Dangs’

IRA.  The IRS Officer that conducted the hearing denied the proposal. ER-182-

186.  The Dangs petitioned the Tax Court for a second time, requesting a review

of the determination made at the CDP Hearing.  ER-177.  The Dangs prevailed in

the Tax Court (ER-94, ¶2) and moved for an award of administrative and litigation

costs under 26 U.S.C. § 7430 (the “Cost Motion”).  ER-104-129.  The Tax Court

denied the motion. ER-17.  The Dangs appealed to this Court for a review of the

Order and Decision of the Tax Court.  ER-189.   

V.  STATEMENT OF FACTS

In order to collect from the Dangs the IRS only had two viable choices, it

could first levy on Mr. Dangs’ IRA and get paid in full, or start with the 529 Plans

and, after cleaning out those accounts, levy on Mr. Dangs’ IRA for the remaining

balance owed.  The Dangs preferred the IRS levy the IRA and leave the 529 Plans

intact.  They preferred the IRA levy because they wanted their kids to be able to

attend college, even if it meant working longer to replenish their retirement

savings.  They also wanted the IRA levy because (as explained below) levying on

the 529 Plans first would cost the Dangs $8,000 in additional Federal income tax. 

Again and again the Commissioner refused to agree to levy on the IRA first, with
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one IRS officer telling them that while what they were requesting was “perfectly

reasonable,” they were “asking the IRS to do them a favor.”  ER-180, ¶¶ 6.g. and

6.j.  Apparently the IRS does not do taxpayers any favors, even if the favor is the

shortest route to getting paid in full.

The Dangs’ journey through the U.S. tax system began as a result of a poor

hiring decision.  When Mr. Dang started his own business he engaged an

experienced accountant to do his bookkeeping and prepare his tax returns.  Mr.

Dang had no accounting experience and had never operated a business.  He relied

upon the accountant to do things correctly.  Unfortunately she did not.  This led to

an audit by the IRS, a settlement conference with the IRS Office of Appeals, and a

Tax Court case to review the deficiency determined by the IRS.  In December

2014 a settlement was reached in this first Tax Court case (Dkt. No. 18971-13). 

The Dangs owed the IRS approximately $100,000.  No penalties were imposed

because the Dangs had reasonably relied upon their accountant to correctly

prepare their tax returns.2  IRS District Counsel stated that they were willing to

waive the accuracy penalty because the accountant “was well known to the IRS.”

By this time Mr. Dangs’ business had failed and the family had little

     2 The Levy Notice incorrectly showed penalties.  This was subsequently
corrected by the IRS.
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income.  However they did have some assets, principally their personal residence,

an IRA, and the 529 Plans.  The Dangs tried to refinance their home to raise cash

to pay the IRS.  With little current income, they could not qualify for a loan equal

to what they owed, let alone the extra $100,000 needed to pay the IRS.  Mr.

Dang’s IRA had sufficient assets to pay the tax liability, money he had saved prior

to leaving a corporate job to start his business.  The aggregate balance of the 529

Plans was around $80,000.  

Withdrawing money from the IRA or 529 Plans would be expensive.  Any

money withdrawn would be fully taxable, raising the Dangs’ tax liability in the

year of withdrawal by as much as $15,000.  Making matters worse, a voluntary

withdrawal from the IRA or 529 Plans would be treated as an early withdrawal

under the Internal Revenue Code, resulting in an additional tax of 10% of the

amount withdrawn.   There was one ray of light, Congress recognized the

unfairness of charging an extra 10% tax on a withdrawal from an IRA where the

money was going to pay the IRS.  An exception to the 10% additional tax was

provided where the withdrawal was as a result of a levy by the IRS.  See 26 U.S.C.

§ 72(t)(2)(A)(vii).  No exception to the 10% additional tax exists for 529 Plans. 

While the Dangs wanted to pay the IRS as quickly as possible, they also

wanted to avail themselves of the relief from the 10% additional tax.  To do so
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they needed the cooperation of the IRS, they needed the IRS to issue a levy on the

IRA, not the 529 plans.  

On June 1, 2016 the IRS mailed the Levy Notice to the Dangs.  This was

followed up by a phone call from IRS Revenue Officer Blevins (“RO Blevins”). 

During the call with RO Blevins the Dangs explained that the IRA was their only

asset that had enough money to pay the tax liability in full and asked him to direct

the levy to the IRA custodian.  RO Blevins initially resisted the idea but changed

his mind after he verified that the Dangs had little current income or other assets to

pay in full.  Unfortunately, RO Blevins was transferred before he could get the

paperwork completed to levy the IRA.  

The new Revenue Officer assigned to collect from the Dangs, RO Neville, 

refused to issue the IRA levy.  Instead, she demanded the Dangs simply withdraw

the money from the IRA themselves and incur the 10% additional tax, costing

them an extra $10,000. 

The Dangs requested a CDP Hearing with the IRS Office of Appeals at

which they again requested the IRA levy.  Again, this was denied.  The denial

made no sense.  A Levy Notice had been issued.  The Commissioner wanted to get

paid and the Dangs wanted to pay.  Both of the Revenue Officers had examined

the Dangs’ finances and knew that there were only two assets of any value to levy
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upon, the IRA and the 529 Plans.  The IRS also knew that the aggregate value of

the 529 Plans, each of which would have to be separately levied, was insufficient

to pay in full.  If payment in full was to take place, the Commissioner had no other

option but to, at some point, levy on the IRA.  The only question was whether to

clean out the 529 Plans first.  The advantage to the Commissioner of levying the

529 Plans first was the 10% additional tax on non-qualified withdrawals (not used

for educational purposes).  Ever since the first revenue officer was transferred the

position of the Commissioner was that he was willing to do more work, issue

multiple levies on multiple financial institutions, in order to run up the Dangs

current tax liability and prevent them from fully benefitting from the relief

provided by Congress from the 10% additional tax on early withdrawals from an

IRA.

 The Dang's petitioned the Tax Court a second time.  ER-177-186.  In his

answer, the Commissioner admitted that the Appeals Officer that conducted the

CDP Hearing had abused his discretion by failing to properly “consider” the

Dang's proposal to pay-in-full.  ER-173-76.  While it appeared that the Dangs had

finally succeeded in their quest to pay-in-full via the IRA levy, this was not to be

the case.  Even though the Commissioner admitted he should have considered the

proposal, he refused to settle the litigation by issuing the IRA levy.  Instead, the
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Commissioner requested the Tax Court remand the case to IRS Appeals so he

could properly “consider” what to do.   ER 168-172.  The Dangs objected to the

remand and requested the Tax Court order the IRS to levy on the IRA.  

Er 165-167.

The Tax Court was uncertain of its authority to order the IRS to issue the

IRA levy.3  Instead the court ordered a remand under strict conditions.  In his order

granting the motion to remand, Special Trial Judge Armen4 captured the essence

of this case.  He wrote:

The present case is highly unusual in that petitioners appear
to be virtually eager to pay their outstanding liabilities in full
and ask only that respondent levy on an individual retirement
account (IRA) owned by petitioner-husband in order that he
might avoid the 10-percent additional tax on early
distributions from a qualified retirement plan. See I.R.C. sec.
72(t)(2)(A)(vii), exempting from such 10-percent additional
tax a distribution made on account of a levy under I.R.C.
section 6331. The settlement officer (SO) whose Attachment
accompanies the September 8, 2017 Notice Of
Determination, which sustained both the filing of the notice
of Federal tax lien and the proposed levy, did not consider
petitioners' request, instead writing: "Levy of an IRA is a

     3  See March 20, 2018 Order where the court ordered the Commissioner to file a
response with the court advising it of the Commissioner’s legal position regarding
whether, if, after remand, the IRS still refused to levy on the IRA, the Court had
the authority to order it to do so.  ER-150-153.

     4 Pursuant to the Tax Court’s practice the case was later reassigned to Judge
Marvel, who decided the Cost Motion that is the basis of this appeal.
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levy and not an alternative to a levy. It's not a collection
alternative that can be considered by Appeals."

Respondent, in his aforementioned Motion To Remand,
acknowledges that "[d]uring the CDP hearing, petitioners
and their Power of Attorney requested that respondent
collect the liabilities by levying on petitioner husband's
Individual Retirement Account" but that the SO" incorrectly
believed this request did not qualify as a 'collection
alternative' and was thus outside the scope of Appeals CDP
hearing jurisdiction." [Emphasis added.] Respondent goes on
to state the following in his motion:

8. [The SO's] determination regarding
Appeal's ability to consider the request was
incorrect. Appeals should have evaluated
petitioners' request to pay his liability via a levy on
petitioner husband's Individual Retirement Account
and determined whether it was in the best interests
of the taxpayers and the government. [Emphasis
added.]

9. Pursuant to Treas. Reg. 301.6330-1(e)(3)
Q&A-E6, taxpayers can request a "substitution of
assets" be considered as a collection alternative
during a CDP hearing. Requesting respondent
collect from a specific revenue source or asset is an
acceptable "collection alternative" request and
should be considered by Appeals.

Respondent goes on to state that "[t]he Internal Revenue
Manual includes procedures for considering a taxpayer's
request to levy from a retirement account. I.R.M. 5.11.6.3."
And in his Response to petitioners' Motion For Judgment On
The Pleadings, respondent argues that those procedures
require a "complex analysis, even when the levy is requested
by petitioners." Petitioners in rebuttal are dismissive of this
argument:
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Respondent's Motion to Remand is couched
in terms of whether accepting payment in full via
an IRA levy is "in the best interests of the
taxpayers and the government," such that a request
should be "considered" by Appeals. What's to
consider? The only interest the government seems
to have is to get paid.  When a taxpayer points to
their only asset that has enough money to make full
payment and requests a levy, the IRS needs to act. 
It's not as if the IRS objects to the use of the IRA as
a source of payment. [The revenue officer] insisted
that Petitioners voluntarily take an early
distribution from the IRA to pay their taxes. So if
it's not the source of the money that is the problem,
why won't the IRS levy * * * ? [Emphasis added;
footnotes omitted.]

No satisfactory reason for failing to do so appears in the
record to date. Further, nothing in the record to date suggests
that it is unreasonable for petitioners to "green light" a levy
on their IRA in an effort to full pay their outstanding
liabilities and, in the process, be sparred imposition of the
10-percent I.R.C. section 72(t) additional tax. Further,
nothing in the record to date suggests that such course of
action would not be in the best interests of the taxpayers and
the government. Nevertheless, in view of respondent's
admission that the settlement officer's "determination
regarding Appeal's ability to consider the request was
incorrect", the Court will grant respondent's Motion To
Remand, subject to the conditions specified below. In the
interim, the Court will direct respondent to advise the Court
regarding his legal position whether if, after remand,
respondent were to decline to levy on petitioners' IRA and if
the Court were to conclude that failure to levy constituted an
abuse of discretion under the unique facts and circumstances
of this case, respondent could be ordered by the Court to so
levy, consistent with petitioners' express desire.  ER-150-153
(emphasis in original).
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Judge Armen’s held the Dangs’ Motion For Judgment on the Pleadings  in

abeyance as a cudgel over the IRS. 

The second CDP Hearing was little better than the first.  In his May 17,

2018 Supplemental Notice of Determination (ER-138-142) issued at the

conclusion of the second CDP Hearing, the Commissioner appeared to agree to

issue the IRA levy, but there was a catch.  The Supplemental Determination

provided “[h]owever, if proceeds are not receive within 60 (sixty) days, other

assets may be levied in no particular order.”  ER-138.  What appeared to be an

acceptance of the IRA levy proposal by the Commissioner was no such thing.  The

Dangs had no way to effectuate this determination.  They were in limbo.  Only the

IRS, not known for its speed in acting, could issue and serve the levy.   The levy

itself, IRS Form 668-A, requires the party upon which it is served to wait a

minimum of 21 days after service before responding.  In addition, the levy

contains no deadline for responding.  The 60 day payment condition in the

Supplemental Determination was a time bomb all but certain to explode.  

The Dangs complained to the Tax Court about the 60 day proviso.  ER-143-

149.  The Commissioner defended the determination as written.  ER-134-142.

Judge Armen had finally had enough.  He rejected the Commissioner’s

condition, the reservation of the right to levy on other assets, and ruled
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“respondent's authority to proceed with the proposed levy should be limited to

levying on the IRA in question.”  ER-130-133.  His order presented the

Commissioner with a Hobson's choice:

ORDERED that, on the Court's own motion, respondent may proceed
forthwith (and without regard to the aforementioned 60-day proviso)
with the proposed levy on, and only on, the IRA in question in order
to collect petitioner's outstanding liabilities for the taxable calendar
years 2008 and 2009.  It is further

ORDERED that the parties shall, on or before Friday, July 13, 2018,
file separate reports regarding the then-present status of this case.  It is
further

ORDERED that action on petitioner' Motion For Judgment On The
Pleadings, filed February 5, 2018, is held in abeyance pending receipt
of the parties' aforementioned status reports.   The parties are advised
that the Court would anticipate denying such motion in full if
respondent proceeds forthwith to levy on the IRA in question such that
petitioners' liabilities for the two years in issue are fully satisfied.  ER
130-133 (emphasis added.)  

Either the Commissioner do what the Dangs had requested, in which case he

would avoid sanctions,5 or continue the litigation in which case the Commissioner

faced the prospect of being ordered to levy on the IRA and being sanctioned. 

Worst of all, if the Commissioner refused to levy on the IRA, he was restricted

from levying on any other asset.  Under Judge Armen's Order it was the IRA or

     5  Sanctions were requested by the Dangs’ Motion for Judgment on the
Pleadings that Judge Armen held in abeyance.  ER-165-167. 
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nothing.  The Commissioner got the message and issued the IRA levy.6

Having prevailed,7 the Dangs requested an award of both reasonable

administrative costs (“Administrative Costs”) and reasonable litigation costs

(“Litigation Costs”) under 26 U.S.C. § 7430.  ER-105-129

VI.  SUMMARY OF THE ARGUMENT

A. An award of Administrative Costs under 26 U.S.C. § 7430 is only available

for costs incurred after the date of a particular document issued by the IRS (the

“Commencement Date”).  § 7430(c)(2) lists three potential documents and

designates the earliest one as the Commencement Date for counting Costs.  The

Tax Court erred when it ruled, sua sponte, that the document that serves as the

Commencement Date was the Notice of Determination issued by the

Commissioner at the conclusion of the first CDP Hearing, reasoning that because a

     6  Since the December 2014 settlement of the first Tax Court case, the Dangs
had been trying to refinance their home mortgage loan to pay their tax bill.  The
dispute over the IRA levy had allowed time for the Dangs finances to improve to
the point that, in a race against the levy clock, they were able to close a refinance
on their house and draw out enough money to pay the IRS with only a day or two
to spare before the money would be permanently withdrawn from the IRA
pursuant to the levy that was finally issued.

     7 See Respondent’s Response to Petitioners’ Motion for Award of Litigation and
Administrative Costs and Fees. “Respondent agrees that petitioners have
substantially prevailed with respect to the most significant issue presented.”  ER-
19, ¶2.
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CDP Hearing takes place “post-assessment” the only document that should be

considered was the post-assessment Notice of Determination.

There is no support in the law for the pre- and post-assessment rule

announced by the Tax Court.  In fact, all three potential Commencement Date

documents are pre-assessment documents.  Even if § 7430(c)(2) were to refer to

post-assessment documents, the pre-assessment documents should not be ignored,

as the Tax Court did.

B. The Commissioner has the burden to establish that his position was

substantially justified in order to avoid an award of Litigation Costs.  The

Commissioner did not provide any evidence to meet this burden.  The Tax Court

abused its discretion when it held that the Commissioner’s position in the

litigation was substantially justified, relying on a partial concession on a

procedural issue made by the Commissioner in his answer to the Dangs’ Tax Court

petition.  The Tax Court also incorrectly found that the presumption against

“substantial justification” set forth in 26 U.S.C. § 7430(c)(4)(B)(ii), was rebutted

by the Commissioner.
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VII.  STANDARD OF REVIEW.

The issues in this appeal are ones of statutory interpretation.  The Tax

Court’s determination of whether the Dangs incurred reasonable administrative

costs under 26 U.S.C. § 7430 involves questions of law which this Court reviews

de novo.  Huffman v. Commissioner, 978 F.2d 1139, 1143 (9th Cir. 1992).  The Tax

Court’s determination of whether the Commissioner’s position was “substantially

justified” is reviewed for abuse of discretion.  Id.  A trial court’s interpretation of

the law is reviewed de novo.  United States v. Beltran-Gutierrez, 19 F.3d 1287,

1289 (9th Cir. 1994).

This case deals with a claim for both administrative and litigation costs

under 26 U.S.C. § 7430 .  In such a case this Court uses a bifurcated analysis. 

Huffman, at 1144.

VIII.  ARGUMENT

Justice Kagan recently wrote “Americans have never had much enthusiasm

for paying taxes.”8  As the Tax Court noted in this case, the Dangs feel otherwise. 

“The present case is highly unusual in that petitioners appear to be virtually eager

to pay their outstanding liabilities in full ...”  ER-150.  

     8 CIC Services, LLC v. Internal Revenue Service, 593 U.S. ___, 141 S. Ct. 1582,
1586, WL 1951782 (2021).
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When the IRS Appeals Officer conducting a the CDP Hearing denied the

Dangs’ proposal to levy on Mr. Dangs’ IRA before any other assets, they

challenged this refusal in Tax Court.  In his answer the Commissioner conceded

that he should have “considered” the Dangs’ proposal.  However he was unwilling

to consider it as part of the litigation and requested a remand back to IRS Appeals

where he promised to “consider” the offer.  No particular outcome of the second

CDP Hearing was promised.  Rather than settle the case and accept the Dangs

money, the Commissioner wanted more time to think about it and vigorously

fought every effort made by the Dangs to end the dispute. When the Commissioner

rejected the offer the second time around, the Tax Court forced him to accept it. 

Then the Commissioner refused to acknowledge that the Dangs “were entitled to

fees or costs whatsoever.  This was unjustified.”  Huffman, at 1149.

A.  REASONABLE ADMINISTRATIVE COSTS

26 U.S.C. § 7430's waiver of governmental immunity permits a prevailing

party in any administrative or court proceeding brought against the United States

in connection with the determination, collection, or refund of any tax, interest, or

penalty under the Internal Revenue Code, 26 U.S.C. § 1 et. seq., to be awarded

reasonable administrative costs and reasonable litigation costs (“Costs”). 

In denying the Dangs’ claim for Administrative Costs under § 7430 the Tax
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Court created a distinction between pre- and post-assessment administrative

proceedings and the costs incurred, that is not supported by § 7430.  The effect of

this rule is to exclude CDP Hearings from the cost recovery provisions of § 7430. 

CDP Hearings were created by Congress in 1998.  They are the single most

important tax collection administrative proceeding provided for by Congress and

are the principal post-assessment administrative proceeding held by the IRS.  The

Tax Court’s opinion is that no matter what the IRS does during a CDP Hearing, a

taxpayer can never obtain an award under § 7430 for the costs incurred in such

hearing.  This is in error.

In order for Costs incurred in an administrative proceeding to be recoverable

they must have been incurred after the date of a particular document, the

Commencement Date.9  Three potential documents are specified in § 7430(c)(2)

and it is the document that contains the earliest date that controls.   To be

recoverable, the costs must be incurred after the Commencement Date.  The Tax

Court ruled, sua sponte, that the costs sought in this case were incurred prior to the

     9 Oddly, Treasury Regulation 26 C.F.R. § 301.7430-3(c) labels the dates of
these documents as the “administrative proceeding date” even though not all the
documents are issued in connection with a particular administrative proceeding
nor are they necessarily issued in connection with the same “administrative
proceeding” (defined in subsection (a) of the regulation) for which Administrative
Costs are sought.
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Commencement Date and were not recoverable.  In selecting the document that

controls the Commencement Date the Tax Court, without explanation, ignored two

of the three documents described in § 7430(c)(2), both of which preceded the date

of the document it selected.  In addition, the Tax Court incorrectly interpreted the

statutory provision describing the document that it did select. 

1.  General U.S. income tax procedure.

The functions of the IRS can be broadly divided between the determination

of the proper amount of tax owed by a taxpayer, the collection of that tax, and the

refund of money that has been paid to the IRS in excess of the proper amount of

tax owed.  Recovery of Costs under § 7430 is possible for any administrative or

court proceeding involving any of these three functions:

In general.  In any administrative or court proceeding ... in
connection with the determination, collection, or refund of any tax
... the prevailing party may be awarded ... costs ... 26 U.S.C. §
7430(a). (emphasis added).

a.  Audit procedure.

Contrary to the Tax Court’s ruling in this case, the three documents that

represent the potential Commencement Date are documents that are commonly

issued by the IRS during an audit, pre-assessment.  In tax parlance, the documents

are a “30-day letter,” an “Appeals decision,” and a “90-day letter.”  When the IRS

completes an audit it reaches a conclusion regarding the amount, if any, that it
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believes a taxpayer owes in additional taxes.  It puts this conclusion in writing in a

30-day letter, named after the time period given to a taxpayer for responding to the

letter.10  The 30-day letter also serves as an invitation to the taxpayer to request a

settlement conference with the IRS Office of Appeals.11  

After a 30-day letter is issued a taxpayer may request a conference with the

IRS Office of Appeals.  The purpose of the conference is to attempt to reach a

settlement with the taxpayer.12  At the conclusion of the conference the Appeals

Officer issues a decision, an “Appeals decision.”

If no settlement is reached or a taxpayer does not request a settlement

conference, the IRS issues a 90-day letter, a Notice of Deficiency.  26 U.S.C. §

6212.  The 90-days refers to the time period from the issuance of the letter during

which a taxpayer may petition the Tax Court for a redetermination of the

deficiency set forth in the Notice of Deficiency.

As can be seen from the above descriptions, these three events are related. 

They are distinct steps in the determination function of the IRS.  Not every step

occurs in every case, but when they do, they occur in a particular order.  The 30-

     10  See 26 C.F.R. § 601.105(d).

     11 Now named the Internal Revenue Service Independent Office of Appeals. 

     12  See 26 C.F.R. § 601.106.
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day letter triggers the Appeals conference.  If a taxpayer avails themselves of the

Appeals conference it leads to the Appeals decision.  If no settlement is reached

after the Appeals conference, a 90-day letter is issued.  If a taxpayer decides to

skip the Appeals settlement conference but doesn't agree with the changes

proposed in the 30-day letter, a 90-day letter is issued.

b.  The assessment of tax.

Tax liability can be “assessed” both before or after an audit.  When a

taxpayer files a Federal income tax return the amount of tax shown on the return is

“assessed.”  26 U.S.C. § 6201(a)(1).  Assessment is the formal act by which the

IRS records the tax liability of a taxpayer and, critically, establishes the IRS’s

entitlement to collect the amount assessed.  Assessment is a major dividing line in

tax procedure.  It is the act that ends the determination function of the IRS and, if

the amount assessed is not voluntarily paid by the taxpayer, commences the

collection function.  

After an audit (or sometimes without an audit having taken place), if a 90-

day letter is mailed to a taxpayer they may petition the Tax Court for a

redetermination of the deficiency set forth in the 90-day letter.  26 U.S.C. § 6213. 

If no Tax Court petition is filed within 90 days after mailing of the letter, the IRS

“assesses” the amount of tax set forth in the 90-day letter.  If a Tax Court petition
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is filed, the IRS is prohibited from assessing the tax until after a resolution of the

case.   26 U.S.C. § 6213(a).  Once the decision of the Tax Court becomes final, the

IRS assesses the amount of tax the court determined is owed.  26 U.S.C. § 6215(a).

After assessment takes place, if the total payments made by the taxpayer are

less than the amount assessed, the taxpayer has a debt for unpaid tax and the IRS is

authorized to collect the amount owed.  26 U.S.C. § 6301.  Once assessment takes

place the determination function of the IRS, handled pre-assessment by the

examination division, ends.   The case moves to the collection division of the IRS,

which handles post-assessment matters.

2.  The right to recover costs and fees when the position of the United States is

not substantially justified.

The waiver of governmental immunity set forth in 26 U.S.C. § 7430 allows

a taxpayer that has prevailed in a dispute with the IRS over the proper amount of

tax due (the pre-assessment determination function) or over the collection of such

tax (the post-assessment collection function), to recover the Costs incurred in the

dispute if the position of the government was not substantially justified.  The

waiver allows for cost recovery in “any administrative or court proceeding ... in

connection with the determination, collection, or refund of any tax ...”  26 U.S.C. §

7430(a) (emphasis added).  The costs that are recoverable are those incurred “in
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connection with such”13 administrative or court proceeding.  § 7430 links the

proceeding in which the taxpayer prevailed and the costs that are recoverable, the

costs must be incurred in the same proceeding in which the taxpayer prevailed.  It

does not link the Commencement Date to the administrative proceeding in which

the costs were incurred.

Disputes with the IRS can take place either before or after assessment or, as

happened here, a dispute that begins in the examination division, pre-assessment,

continues on with the collection division, post-assessment. § 7430 does not

distinguish between pre- and post-assessment proceedings, or Costs incurred pre-

or post-assessment.   Court proceedings and administrative proceedings regularly

occur both pre- and post-assessment.  They are all covered by § 7430.

The Dangs were involved in one long dispute with the IRS that started when

they were audited and ended when the IRS found itself with no choice but to levy

on Mr. Dang’s IRA.  The dispute involved multiple administrative proceedings,

both pre- and post-assessment, and multiple court proceedings, both pre- and post-

assessment.  All of these proceedings fall within the scope of § 7430. 

Administrative proceedings are defined as “any” proceeding.  Likewise, court

proceedings are defined as “any” civil action.  See 26 U.S.C. §§ 7430 (c)(5) and

     13 26 U.S.C. § 7430(a)(1) and (2) (emphasis added).
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(6).  

The Tax Court incorrectly decided that the “date of the notice of

determination” issued at the conclusion of the CDP hearing was the

Commencement Date, because a CDP Hearing “ordinarily occurs only after an

assessment is recorded.”   ER-11. (emphasis added). There is no basis anywhere

in § 7430 for this ruling.  § 7430(c)(2) does tie the Commencement Date document

to the proceeding for which Costs are sought and does not distinguish between

pre- and post-assessment documents.  In fact, as explained below, it only refers to

pre-assessment documents.

3. The definition of Administrative Costs.

While § 7430 applies to all administrative proceedings within the IRS, it

does not permit the recovery of every cost incurred by a taxpayer.  Recoverable

costs must meet the definition of “reasonable administrative costs” set forth in §

7430(c)(2).  The definition has two parts, the type of costs incurred and the time

period during which they were incurred.  The types of recoverable administrative

costs are defined in § 7430(c)(2)(A) and (B).  The time period rule (the

Commencement Date rule) is set forth in the flush language at the end of §

7430(c)(2).  § 7430(c)(2) does not distinguish between different types of

administrative proceedings in defining the type of costs.  It also does not refer to
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determination function, pre-assessment time periods or collection function, post-

assessment periods.

There is no dispute between the parties that the type of cost incurred by the

Dangs, pro bono attorneys’ fees, qualify as reasonable attorneys’ fees under IRC §

7430(c)(3)(B).14  The Commissioner argued that the attorneys’ fees were not

recoverable as a result of the type of proceeding in which they were incurred.  The

Tax Court’s decision is not based upon the Commissioner’s argument.  The Tax

Court ruled, sua sponte, that the Dangs were prohibited from recovering

Administrative Costs based upon the Commencement Date rule.

“Generally, courts should not raise, sua sponte, nonjurisdictional defenses

not raised by the parties.”  Acosta v. Artuz, 221 F.3d 117, 122 (2nd Cir. 2000).  The

Dangs were surprised by the Tax Court's decision as it was based on an issue that

had not been raised by either party.  “The rule that points not argued will not be

considered is more than just a prudential rule of convenience; its observance, at

least in the vast majority of cases, distinguishes our adversary system of justice

from the inquisitorial one.  United States v. Burke, 504, U.S. 229, 246 (1992)

(Justice Scalia, concurring).  “[B]efore acting on its own initiative, a court must

     14  The parties do disagree on the proper hourly rate to be used for purposes of
calculating the amount of the pro bono attorneys’ fees.  The Tax Court did not
reach this issue.
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accord the parties fair notice and an opportunity to present their positions.”  Day v.

McDonough, 547 U.S. 198, 210 (2006).  If a court chooses to raise, sua sponte, an

issue not presented by the parties, the court must provide the parties with notice

and an opportunity to be heard.  “[A] person is entitled to notice before adverse

judicial action is taken against him.  Acosta, at 121.

The purpose of the Commencement Date rule is to create a starting point

after which all Administrative Costs are potentially recoverable.  That is the only

function of the rule.  The rule says nothing about the type of administrative

proceeding in which costs are recoverable.  The Commencement Date rule of §

7430(c)(2) does not modify the definition of an “administrative proceeding” or

serve to designate a particular administrative proceeding.  Contrary to what the

Tax Court ruled, the Commencement Date provision of § 7430(c)(2) says nothing

about whether a CDP Hearing falls outside the scope of § 7430. 

4.  The Commencement Date for incurring Administrative Costs.

Not every dispute with the IRS will include all three documents referred to

in § 7430(c)(2).  It is also possible for there to be multiple documents of each type

referred to in § 7430(c)(2).  An administrative proceeding or a court proceeding

can cover multiple tax years.  There can be a separate 30-day letter for each tax

year, more than one Appeals decision, or multiple 90-day letters involved in any
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given administrative or court proceedings.  Or there can be only one of these

documents that cover multiple years, as happened in this case.  See Exhibits A, B,

C, and D to the Dangs’ Motion for Judicial Notice.  § 7430(c)(2) resolves the

problem of missing or multiple documents by designating the earliest of all the

named documents as the Commencement Date without regard to how many or

which type of document exist in a dispute.  

Even if the Tax Court was correct, that post-assessment documents are

included in those referred to in § 7430(c)(2), this would not be to the exclusion of

any other document that falls within the definition of the Commencement Date

documents.  There is no reason § 7430(c)(2) cannot refer to the multiple Appeals

decisions that took place in this case, one pre-assessment, one post-assessment. 

Selecting the correct one is simple, it is the one that contains the earliest date. 

There is also no support for Tax Court’s ignoring the pre-assessment 30-day letter

and 90-day letter simply because it decided that the post-assessment Notice of

Determination was the Appeals decision referenced in § 7430(c)(2). 

The Tax Court was in error when it tied the Commencement Date to a

particular type of administrative proceeding and decided that the document issued

at the end of that proceeding established the Commencement Date.  If one or more

of the three documents referred to in § 7430(c)(2) exists in the history of a
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taxpayer’s dispute with the IRS, then under the Commencement Date rule

Administrative Costs incurred after the date of the earliest of such documents are

recoverable.

5.  CDP Hearings did not exist when the Commencement Date rule was

enacted.

“This Court normally interprets a statute in accord with the ordinary public

meaning of its terms at the time of its enactment.”  Bostock v. Clayton County,

590 U.S. ___, 140 S.Ct. 1731, 1738, 2020 WL 3146686, 2020 U.S. Lexis 3252

(2020).  (emphasis added).  While there is probably no “ordinary public meaning”

of much of the Internal Revenue Code, the meaning of the terms used to describe

the three documents are well known in the tax community.

Not only did the Tax Court ignore some of the documents described in §

7430(c(2), it also ignored the fact that when the Commencement Date rule of §

7430(c(2) was enacted, CDP Hearings did not exist.   When Congress added §

7430(c)(2) to the law in 1988 it did not refer to something that didn’t exist.

CDP Hearings were created by Congress as part of the IRS Restructuring

and Reform Act of 1998, PL 105-206, 112 Stat. 685 (1998) (“RRA ‘98").  Prior to

RRA ‘98 there were only two choices of possible Commencement Dates.  RRA

‘98 added the third possible Commencement Date, the date of a 30-day letter. 
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When Treasury issued § 7430 regulations prior to RRA ‘98, they contained

a broad exclusion of collection functions relying on a comment in a House and

Senate Committee Report issued in connection with the Technical and

Miscellaneous Revenue Act of 1988, Pub. L. No. 100-647, 102 Stat. 3342 (1988)

(“TAMRA”).15  However, the action taken in the TAMRA Conference Committee

that lead to this comment was, as explained below, reversed by RRA ‘98's addition

of the 30-day letter to the Commencement Date definition.  RRA ‘98 also created a

new type of collection proceeding, CDP Hearings.  For the first time ever

taxpayers would have an administrative process designed to insure that their due

process rights were complied with in connection with IRS collections.  In

removing the barrier to cost recovery in collection proceedings Congress must

have had in mind the major change in IRS collection practices that RRA '98 was

     15  The IRS first proposed regulations under IRC § 7430 on December 22, 1992. 
The preamble quotes the Conference Report:

The conference report to TAMRA states that “with respect to a collection
action, only reasonable litigation costs are recoverable under this provision.” 
The proposed regulations follow the legislative intent by excluding collection
actions from the definition of the administrative proceedings for which costs
are recoverable.  Explanation Statement to proposed regulations under §
7430, 57 FR 61020, 61021, Doc. No. 247 (1992).

The applicable proposed regulation was adopted without change on June 6,
1994 as 26 C.F.R. § 301.7430-3. 
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designed to cause.  RRA ‘98 was enacted after lengthly hearings before Congress

during which it heard testimony on the abusive tactics engaged in by the IRS in

utilizing its “formidable arsenal of collection tools.”  United States v. Rodgers,

461 U.S. 677, 683 (1983). 

In RRA ‘98 Congress granted taxpayers explicit due process rights to

protect against collection abuses and expanded § 7430 to allow taxpayers to

recover costs incurred in connection with collection proceedings where the IRS’s

position was not substantially justified.  Congress also expanded the ability of

taxpayers to collect damages against the IRS for unauthorized collection actions. 

See 26 U.S.C. § 7433. There was a clear theme to RRA ‘98, the IRS would suffer

monetary consequences if it engaged in bad acts, the extent of which depended on

the nature of the bad act.  “[A] statute should not be read in isolation from the

context of the whole Act, and … in fulfilling our responsibility in interpreting

legislation, 'we must not be guided by a single sentence or member of a sentence,

but (should) look to the provisions of the whole law, and to its object and policy.'” 

Richards v. United States,  369 U.S. 1, 11 (1962).  

In interpreting a statute, courts are to “start with the assumption that the

legislative purpose is expressed by the ordinary meaning of the words used. 

Richards, at 9.  § 7430 starts with a broad statement, that in “any administrative or
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court proceeding which is brought by or against the United States in connection

with the determination, collection, or refund of any tax, …, the prevailing party

may be awarded a judgment” for Costs. (emphasis added).  The broad coverage of

the statute is continued in the definition of an “administrative proceeding” as “any

procedure or other action before the Internal Revenue Service.”  § 7430(c)(5).

(emphasis added).  These two provisions certainly describe the most important

administrative collection proceeding that exists, the CDP Hearing for which cost

recovery is sought by the Dangs.  The Tax Court's holding that § 7430 doesn't

apply to CDP Hearings renders the term “collection” used in § 7430(a) and the

definition of an administrative proceeding in § 7430(c)(5) as “any” procedure,

meaningless.  “The cardinal principle of statutory construction is to save and not to

destroy.  It is our duty 'to give effect, if possible, to every clause and word of a

statute, rather than to emasculate an entire section ...”  United States v. Menasche,

348 U.S. 528, 538-539 (1955). (Internal citations omitted.)

6.  The repeal of the Conference Committee comment.

When  TAMRA expanded  § 7430 to cover administrative proceedings it

included a definition of “reasonable administrative costs.”  The Commencement

Date portion of the definition of reasonable administrative costs, the flush

language at the end of § 7430(c)(2), was originally proposed in 1988 in Senate Bill
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2223, which ultimately became TAMRA.  The Senate proposal only included two

of the three documents now specified in § 7430(c)(2), the 30-day letter and the 90-

day letter.  Both of these are pre-assessment documents.  

The original Senate proposal was:

Such term shall only include costs incurred on or after the earlier of
(i) the date of the first letter of proposed deficiency which allows
the taxpayer an opportunity for administrative review in the
Internal Revenue Service Office of Appeals, or (ii) the date of the
notice of deficiency.  Omnibus Taxpayer Bill of Rights, S. Rep. No.
100-309 (S.2223), Sec. 121, 100th Cong.2d Sess. (1988). (emphasis
added).

Comparison of the highlighted portion of the Senate proposal to the version 

of § 7430(c)(2) applicable to this case (shown below as the RRA ‘98 amendment)

show that they are virtually identical.  They both refer to the date of a 30-day

letter.

During the House/Senate conference over TAMRA the 30-day letter date

was replaced with the Appeals Decision date, so that the final legislation read:

(i) the date of the receipt by the taxpayer of the notice of the decision
of the Internal Revenue Service Office of Appeals, or (ii) the date of
the notice of deficiency.  Technical and Miscellaneous Revenue Act
of 1988, Pub. Law 100-647, Sec. 6239, 102 Stat. 3743-46 (1988).

The Conference Report for TAMRA describes the change made:

Recoverable costs. The conference agreement follows the Senate
amendment, with the modification that recoverable costs include only
reasonable litigation costs plus reasonable administrative costs
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incurred after the earlier of (1) the date of the receipt by the taxpayer
of the notice of the decision of the IRS Office of Appeals, or (2) the
date of the notice of deficiency.  Thus, with respect to a collection
action, only reasonable litigation costs are recoverable under this
provision.  (emphasis added).  Conference Report to accompany H.R.
4333, Technical and Miscellaneous Revenue Act of 1988, H.R. Rep.
No. 100-1104, (Vol. 2), pg. 226, Pub. L. No. 100-647 (1988).

It was the highlighted sentence of the Conference Report that the Treasury

Department relied upon to justify the position taken in its regulations that

collection actions were excluded from the definition of administrative proceedings

contained in § 7430(c)(5).16  The Tax Court also quotes the highlighted portion of

the Conference Report17 and cites the regulation that relies upon it, 26 C.F.R. §

301.7430-3, in its decision.  When the Conference Report states “[t]hus, with

respect to a collection action, only reasonable litigation costs are recoverable …” 

the report was referring to a specific action that took place during the

House/Senate conference.  What took place in the joint conference was the

     16 See Explanation Statement to proposed regulations under § 7430, 57 FR
61020, 61021, Doc. No. 247 (1992). The issue of whether it was proper to rely
upon legislative history of Congressional intent when crafting regulations in a
situation where there is no ambiguity in the statute does not arise in this case. See
Mohamad v. Palestinian Authority, 566 U.S. 449, 458 (2012) (reliance on
legislative history is unnecessary in light of the statute’s unambiguous language). 
The legislative history relied upon by the regulation is no longer relevant in
interpreting § 7430 as a result of the RRA ‘98 change in the statute that reversed
the action taken in the House/Senate conference.  

     17  Footnote 5 of the Tax Court’s Memorandum Opinion.  ER-11.  
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elimination of the 30-day letter as the earliest possible date Commencement Date,

replacing it with the Appeals decision date.  

RRA ‘98 added back the 30-day letter, reversing the 1988 conference

committee change.  

The RRA ‘98 amendment was:

(b)  AWARD OF ADMINISTRATIVE COSTS INCURRED AFTER
30-DAY LETTER.  - Paragraph (2) of section 7430(c) is amended by
striking the last sentence and inserting the following:

“Such term shall only include costs incurred on or after whichever of
the following is the earliest: (i) the date of the receipt by the taxpayer
of the notice of decision of the Internal Revenue Service Office of
Appeals, (ii) the date of the notice of deficiency, or (iii) the date on
which the first letter of proposed deficiency which allows the
taxpayer an opportunity for administrative review in the Internal
Revenue Service Office of Appeals is sent.” IRS Restructuring and
Reform Act of 1998, Pub. L. 105-206, 112 Stat. 727-30, § 3101,
(1998).  (emphasis added).

The fact that the newly added subsection (iii) refers to a 30-day letter is

made clear by the title of the amendment.  After RRA ‘98 the rationale of the

Conference Report no longer worked, Congress had reversed its earlier action. 

Since a 30-day letter typically precedes an Appeals Decision, the statute now

functions as it had been originally proposed in Senate Bill 2223.  
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The Conference Report explains that the change:

[m]oves the point in time after which reasonable administrative
costs can be awarded to the date on which the first letter of proposed
deficiency that allows the taxpayer an opportunity for administrative
review in the IRS Office of Appeals is sent; Conference Report to
Accompany H.R. 2676, pg. 243, IRS Restructuring and Reform Act of
1998, H. R. Rep. No. 105-599, 105th Cong.2d. Sess. (1998).
(emphasis added).

After 1998 the earliest possible Commencement Date is the 30-day letter

date.  After the date of the 30-day letter, a prevailing party can recover all

Administrative Costs. 

Regulation 26 C.F.R. § 301.7430-3, which relied upon the conference

committee comment to exclude collection actions from the definition of

administrative proceedings, was rendered invalid by RRA ‘98.  “It is well settled

that subsequently enacted or amended statutes supersede prior inconsistent

regulations.”  Norman v. United States, 942 F.3d 1111, 1118 (Fed. Cir. 2019).   

The Tax Court incorrectly relied upon this invalid regulation for its holding.  “A

regulation that contravenes a statute is invalid.”  R&W Flammann Gmbh v. U.S.,

339 F.3d 1320, 1324 (Fed. Cir. 2003).

The Tax Court decided that when Congress did two things simultaneously in

RRA ‘98, reversed the TAMRA committee agreement and created CDP Hearings,
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it didn’t allow for the recovery of costs incurred in a CDP Hearing.  It decided that

a taxpayer who succeeded in proving that their due process rights had been

violated in a CDP Hearing could not recover the costs incurred in the CDP

Hearing in which the IRS violated their rights.  The original CDP Hearing held in

this case (on August 31, 2017) took place after all three of the documents that

make up the Commencement Date, the 30-day letter (December 30, 2011), the

Appeals decision (April 2, 2013), and the 90-day letter (May 10, 2013).  The date

of the 30-day letter is the Commencement Date after which the Dangs are entitled

to recover Administrative Costs incurred in any administrative proceeding,

including a CDP Hearing.   Since each of these documents represent the

conclusion of some administrative process, designating the earliest of the

documents as the Commencement Date allows all administrative proceedings that

occur after the earliest document to be ones in which Administrative Costs can be

recovered by a prevailing taxpayer.

The history of § 7430(c)(2) shows that there is not one set of

Commencement Date documents for administrative proceedings that occur as part

of the IRS’s determination function and a different set for the collection function. 

When the TAMRA Conference Committee modified § 7430(c)(2), it swapped one

determination function date, the 30-day letter, for a different determination
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function date, the Appeals Decision.  The Appeals Decision referred to could not

have been one issued at the conclusion of a CDP Hearings because they didn’t

exist in 1988 when this change was made. 

Contrary to what the Tax Court held, all of the events that make up the

Commencement Date occur pre-assessment, fulfilling the maxim of statutory

construction “noscitur a sociis,”  it is known from its associates.  The Tax Court's

decision that the “Appeals decision” referenced in § 7430(c)(2) was the post-

assessment decision made in the CDP hearing has no support in § 7430(c)(2) or its

history.  

7.  The “notice of decision of the IRS Office of Appeals” is a pre-assessment

notice.

The description of the document in § 7430(c)(2) that the Tax Court interprets as

“the only applicable date under the statute for a claim of administrative costs in

section 6330/5320 cases to begin accruing”18 is: “(i) the date of the receipt by the

taxpayer of the notice of the decision of the Internal Revenue Service Office of

Appeals; ...”  This portion of § 7430(c)(2) has been in the statute, unchanged,

since it was enacted in TAMRA.   

     18 ER-11.
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Treasury regulation 26 C.F.R. §  301.7430-3(c)(2) explains this provision:

For purposes of section 7430 and the regulations thereunder, a notice
of the decision of the Internal Revenue Service Office of Appeals is
the final written document, mailed or delivered to the taxpayer, that is
signed by an individual in the Office of Appeals who has been
delegated the authority to settle the dispute on behalf of the
Commissioner, and states or indicates that the notice is the final
determination of the entire case.  (emphasis added).

The “notice of decision of the IRS Office of Appeals” specified in the § 7430(c)(2)

is a decision reached in a proceeding conducted by an individual in the Office of

Appeals who is operating under a delegation of authority to settle disputes

between the Commissioner and a taxpayer.  This is not a reference to a CDP

Hearing.  The regulation was adopted in 1994, prior to the time CDP Hearings

existed.  

What the regulation refers to is the historical function of the IRS Office of

Appeals, described in 26 C.F.R. §  601.106.  26 C.F.R. §  601.106(a)(1)(i) notes

that the Commissioner has delegated his authority to certain officers of IRS

Appeals to “give serious consideration to an offer to settle a tax controversy.”19 

The delegation to the Office of Appeals is the authority to settle “Federal income

... tax liability (whether before or after the issuance of a statutory notice of

     19 26 CFR § 601.106(f)(2).
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deficiency).”20  This authority commences when a taxpayer requests a conference

with Appeals “[i]n any case in which the district director has issued a preliminary

or “30-day letter””21 and includes the authority to settle “cases docketed in the Tax

Court.”22  This is a delegation of authority with respect to pre-assessment

disputes. 

26 C.F.R. § 601.106 makes it clear that the Appeals decision refered to in §

7430(c)(2) is pre-assessment, as are the other two documents referred to in §

7430(c)(2), the 30-day letter and the 90-day letter.  Noscitur a sociis, it is known

from its associates.  Contrary to the decision of the Tax Court, the Commencement

Date applicable to the Dangs’ claim for Administrative Costs is a pre-assessment

date. 

B.  LITIGATION COSTS

Relying on dicta in this Court’s Huffman opinion, the Tax Court decided

that the Dangs did not qualify for an award of Litigation Costs.  The Tax Court

stated “[t]he “position of the United States” in litigation is generally established in

its answer.  Huffman v. Commissioner, 978 F.2d at 1148.”  ER-12.  Based upon

     20 26 CFR § 601.106(a)(1)(ii)(a).

     21 26 CFR § 601.106(b).

     22 26 CFR § 601.106(a)(1)(i).
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this, the Tax Court ruled “[b]ecause respondent conceded his error in his answer –

the earliest possible opportunity – we conclude that “the position of the United

States” was substantially justified.”  ER-13.  Relying on a concession on a

procedural issue in the Commissioner’s answer, the Tax Court concluded

“Respondent conceded the merits in full and moved for remand to give petitioners

what they sought all along – a levy against Mr. Dang’s IRA.”  ER-13.  This never

happened.  The Commissioner never conceded the merits of the dispute, that he

should accept the request to levy on the IRA, skipping the 529 plans.  Right up to

the end, the Commissioner rejected committing to this.

Huffman also dealt with a partial concession.  In the Tax Court’s decision in

Huffman v. Commissioner, T.C. Memo. 1991-144 (1991), it made the same

observation that it does in this case “[t]he position of the United States in a judicial

proceeding is generally evidenced by the position initially stated in respondent’s

answer” and held that a concession on a part of a case was sufficient to protect the

Commissioner from a claim of Litigation Costs.  In finding that the Tax Court

abused its discretion in Huffman, this Court rejected such a simplistic approach. 

“The Congressional intent behind section 7430 is not served by looking only to the

answer to determine whether the government’s position in the judicial proceeding

was “substantially justified.”  The better approach is to examine the parties’
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conduct within each stage of the case.”  Huffman, 978 F.2d, at 1148.

A trial court “abuses its discretion if its ruling on a fee motion is based on

an inaccurate view of the law or a clearly erroneous finding of fact.” Richard S. v.

Dept. Of Developmental Services, 317 F. 3d 1080, 1085-86 (9th Cir. 2003)

(internal quotes eliminated).  A trial court’s interpretation of the law is reviewed

de novo.  United States v. Beltran-Gutierrez, 19 F.3d 1287, 1289 (9th Cir. 1994).

1.  The Dangs qualify as a prevailing party.

In order to recover Costs a taxpayer must be the “prevailing party.”  26

U.S.C. § 7430(a).  The definition of “prevailing party” is set forth in 26 U.S.C. §

7430(c)(4)(A):

(A)  In general.  The term “prevailing party” means any party in any
proceeding to which subsection (a) applies (other than the United
States or any creditor of the taxpayer involved) -

(i) which-

(I) has substantially prevailed with respect to the amount
in controversy, or

(II) has substantially prevailed with respect to the most
significant issue or set of issues presented, and

(ii) which meets the … [net worth requirements].
(emphasis added).

The Commissioner concedes that the Dangs substantially prevailed with

respect to the most significant issue or issues in the litigation and that the Dangs
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met the net worth requirements of § 7430(c)(4)(A)(ii).  ER-19, ¶¶ 2, 3 and ER-27. 

However, the Tax Court found that the path to recovery of Litigation Costs was

blocked by the “substantially justified” exception to prevailing party status

contained in 26 U.S.C. § 7430(c)(4)(B):

(B)  Exception if the United States establishes that its position was
substantially justified.

(i) General rule.  A party shall not be treated as the prevailing
party in a proceeding to which subsection (a) applies if the
United States establishes that the position of the United States in
the proceeding was substantially justified.

(ii) Presumption of no justification if Internal Revenue
Service did not follow certain published guidance.  For purposes
of clause (i), the position of the United States shall be presumed
not to be substantially justified if the Internal Revenue Service
did not follow its applicable published guidance in the
administrative proceeding.  Such presumption may be rebutted.

(iii) ...

The Commissioner argued and the Tax Court held that the Dangs were not a

“prevailing party” because the Commissioner established that the position of the

United States in the proceeding was substantially justified.  The statutory phrase

“substantially justified” means “justified in substance or in the main’ – that is,

justified to a degree that could satisfy a reasonable person.”  Pierce v. Underwood,

487 U.S. 552, 565 (1988).  A position is substantially justified if it has a

“reasonable basis both in law and fact.”  Id. 
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2.  Courts have adopted an issue-by-issue approach to the awarding of costs

under § 7430.

In Huffman this Court held that whether the Commissioner’s position was

substantially justified is to be determined by looking at each stage of the case and

that a concession that did not end the dispute between the parties did not prevent a

fee award under the “substantially justified” standard.  Other courts follow this

approach.  See Powers v. Commissioner, 51 F.3d 34, 35 (5th Cir. 1995) (we should

look at the issues on which Powers prevailed) (emphasis in original). 

The Tax Court held that “[b]ecause respondent conceded his error in his

answer” the position of the United States was substantially justified.  ER-13. 

While the Commissioner did concede the abuse of discretion that took place

during the CDP Hearing, he did not concede the case.  By requesting a remand for

a second CDP Hearing, the Commissioner extended the dispute with the Dangs.

In Huffman, this Court wrote:

The Tax Court looked to the concession of the substantive tax
issues and did not examine the reasonableness of the Commissioner's
simultaneous assertion in the answer that the deficiency notice was
substantially justified, which extended the dispute.  Huffman, at
1148. (emphasis added).

The Tax Court repeated this error in this case.  The Tax Court looked to the

concession on the procedural issue (the failure to “consider” the Dangs settlement
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alternative) and did not examine the reasonableness of the Commissioner's

simultaneous assertion in his answer that he would seek to have the Tax Court

remand the case for a second CDP Hearing where he would “consider” the IRA

levy, extending the dispute. ER-174, ¶ 5.(b) and (c).  Huffman rejects the approach

of only looking at the Commissioner's answer to determine if his position was

substantially justified. 

3.  Conceding one issue is not the same as conceding a case.

As this Court held in Huffman, and consistent with the directive of §

7430(c)(4)(A) to look at the “set of issues,” the focus is not on a single issue but

on all the issues that arise in the litigation.  The Tax Court relied on a single

procedural issue, the Appeals Officer failure to “consider” the IRA levy. However,

the substantive issue in the CDP hearing and the litigation was whether the

Commissioner should accept the payment-in-full collection alternative offered by

the Dangs, the IRA levy.  The Commissioner did not concede this issue in his

answer or at any time during the litigation.  The Commissioner’s position in his

answer on whether to levy on the IRA was that he wanted more time to consider it.

 The Tax Court found that “respondent filed his answer conceding that the Appeals

Office abused its discretion in rejecting petitioners’ offer to pay in full via a

levy on the IRA.” (emphasis added).  ER-7.  This misstates the concession made
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by the Commissioner.  In his Answer the Commissioner “admits he improperly

refused to consider the IRA levy proposed by petitioners.”  ER-175, ¶ 6.(n).

(emphasis added).  The concession by the Commissioner was that it was an abuse

of discretion not to “consider” the request for a levy on the IRA, not whether the

Commissioner should have accepted the Dangs’ offer.   

The Tax Court observed that in his answer “Respondent indicated that he

would move to remand the case so the Appeals Office could correct its error.” 

ER-7.  On January 3, 2018, the Commissioner filed a motion to remand,

explaining that substitution of assets is a valid collection alternative and conceded

that the Appeals Office should have “evaluated petitioners’ request to pay his

liability via a levy on petitioner husband’s” IRA.”  ER-170-¶8-9.   The substance

of the dispute with the Commissioner was not whether he should consider or

evaluate the IRA levy.  The substance of the dispute was over which asset the IRS

would levy upon first, the IRA or the 529 Plans. 

In § 7430 Congress waived governmental immunity with respect to a system

established to raise revenue to support the government.  Throughout history

governments have taken strong measures to collect taxes.  In enacting § 7430

Congress acknowledged there are limits to the behavior of tax collectors. 

Congress has also acknowledged the need to avoid mistreating taxpayers as part of
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the process of funding government operations in another section of the Internal

Revenue Code, 26 U.S.C. § 7803(a)(3)(J), providing for the right to a fair and

just tax system.  § 7430 is designed to incentivize the IRS to settle disputes

whenever possible by requiring reimbursement of taxpayer costs when the IRS

fails to do so.23  That message was missed in this case.  Throughout the litigation

the Commissioner never conceded that it should levy on the IRA first.  Even when

the Appeals Office was given a second chance to “consider” the Dangs’ request

for an IRA levy, the Commissioner wouldn’t agree to do so without a condition

that left open the possibility of levying on the 529 Plans before any funds were

taken from the IRA. Running a taxpayer thru the administrative wringer, forcing

them to make the same reasonable request again and again, only to be rejected

each time, is not a fair and just tax system.  

In the CDP Hearing the settlement officer refused to consider the request to

levy on the IRA first.  In the litigation the same thing occurred.  While IRS District

Counsel conceded that the Dangs’ request should be considered, District Counsel

refused to do so.   District Counsel requested the Tax Court allow someone else at

the IRS to consider it.  It seemed the most important thing for the Commissioner

     23 S. Rep. No. 105-174 to accompany HR 2676, pg. 48, Internal Revenue Service
Restructuring and Reform Act of 1998, 105th Congress 2d Sess. (April 22, 1998). 
See also, Staff Report of the Joint Committee on Taxation, General Explanation of
Tax Legislation Enacted in 1998, pg. 60, 105th Cong.2d Sess. (1998).
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was not getting paid by the Dangs, but who was going to think about how to get

paid.  Instead of resolving the litigation, settling the case by accepting the Dangs’

offer, the Commissioner convinced the Tax Court to allow him to conduct a

second CDP Hearing at which the Dangs would incur more Costs.

Conceding an error in procedure is not what Huffman requires in order for

such a concession to protect the Commissioner from a Cost award.  Consistent

with the Congressional intent of § 7430, the requirement of Huffman is that the

government settle the case.  “The Tax Court looked to the concession of the

substantive tax issues and did not examine the reasonableness of the

Commissioner’s simultaneous assertion in the answer that the deficiency notice

was substantially justified, which extended the dispute.”  Huffman, at 1148

(emphasis added). “Once the District Counsel entered Bertolino’s case, the

government settled it with reasonable dispatch.”  Bertolino v. Commissioner, 930

F.2d 759, 761 (9th Cir. 1991). (emphasis added). 

The Tax Court’s finding that a concession on a procedural issue is all that is

necessary for the Commissioner’s position in the litigation to be substantially

justified is in error, based upon an inaccurate view of the law. Just as in Huffman,

the Tax Court only focused on the portion of the case that the Commissioner

conceded and ignored the ongoing proceedings required by the Commissioner’s
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refusal to settle the case.  

4.  The Tax Court abused its discretion in determining that the

Commissioner’s position in the litigation was substantially justified.

Huffman was decided under the 1988 version of § 7430.  Since then

Congress has broadened the waiver of governmental immunity contained in §

7430.  In 1996, as part of The Taxpayer Bill of Rights 2,24 (“TBOR 2”), Congress

rewrote the “substantial justification” rule that was at the center of Huffman by

shifting the burden of proof to the Commissioner on the issue of whether his

position was substantially justified.  Congress also partially reworked the

bifurcated analysis approach used by the Courts in analyzing a claim for Costs.

The change was explained:  

Therefore, the successful taxpayer will receive an award of attorney’s
fees unless the IRS satisfies its burden of proof.  TBOR 2 also
establishes a rebuttable presumption that the position of the United
States was not substantially justified if the IRS did not follow in the
administrative proceeding (1) its published regulations ... Staff of
the Joint Committee on Taxation, General Explanation of Tax
Legislation Enacted in the 104th Congress, at 35, 104th Cong.2d Sess.
(1996) (emphasis added).

In addition to shifting the burden of proof, TBOR 2 created a rebuttable

presumption of no substantial justification when the IRS does not follow its

     24 Pub. L. 104-168, title VII, § 701(b), 110 Stat. 1464 (1996).
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published guidance in an administrative proceeding. 26 U.S.C. § 7430(c)(4)(B)(ii). 

 A rebuttable presumption is a rule of evidence that has the effect of shifting the

burden of proof.  Heiner v. Donnan, 285 U.S. 312, 329 (1932). It is a substitute for

proof, open to challenge and disproof.  Id.  Presumptions give way “when in

conflict with clear, distinct and convincing proof.”  Fresh v. Gilson, 41 U.S. 327,

331 (1842).  Where Respondent fails to provide any evidence to rebut a

presumption in the taxpayers favor, the presumption stands.  See Clark v.

Commissioner, T.C. Memo 2015-175 (2015).   

Since TBOR 2 had already shifted the burden of proof, the creation of a

rebuttable presumption had to have a different purpose.  That purpose was to

create a higher standard of proof for rebutting the presumption.  In Currell v.

United States, WL 1480294 (S.D. Ohio 2001) the Court observed:

Defendant also concedes that the IRS did not follow its “applicable
published guidance” in the form of Treasury Regulations and that
therefore, it must meet a higher standard of proof because it must
rebut the presumption created by § 7430(c)(4)(B)(ii).  Currell, at 2
(emphasis added).
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The Court in Currell also decided that the failure to follow published

guidance rule directs the inquiry of substantial justification to the reason the IRS

did not follow its guidance:

Therefore, in order to determine whether Plaintiffs are entitled to an
award of attorneys’ fees and expenses, the Court must determine
whether Defendant and the IRS had a reasonable basis to ignore the
Treasury Regulations.  Currell, at 3.

5.  The rebuttable presumption - TBOR 2 modified the bifurcated analysis

approach to an award of costs.

Under a bifurcated analysis of a claim for both administrative and litigation

costs, a taxpayer “must separately establish that the United States’ position in each

of the proceedings was not substantially justified.”  Huffman, at 1146.  (emphasis

in original.)  After TBOR 2 it is the Commissioner that has to separately establish

that its position was substantially justified.  A position can carry over from one

type proceeding to another or the Commissioner can take different positions

during the administrative and litigation phases of a dispute.  The rule is that the

“position taken in the administrative proceeding does not automatically apply to

the judicial proceeding.”  Huffman, at 1146.  (emphasis added).  After TBOR 2,

when the Commissioner fails to follow published guidance in an administrative

proceeding, the rebuttable presumption rule does just the opposite, it automatically

applies the position taken in the administrative proceeding to the judicial
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proceeding.  

The rebuttable presumption rule of § 7430(c)(4)(B)(ii) specifies a specific

type of substandard conduct, failure to follow its own published guidance in the

administrative proceeding, and designates this conduct as the beginning point

after which the Commissioner becomes responsible for Costs without regard to

any subsequent changes in its position, unless he first rebuts the presumption.  See

Dixon v. Commissioner, 135 T.C. 55, 72 (2009) (“We see that the incurring of fees

and expenses is a process that commences with the substandard behavior by one

party or its counsel and culminates in an obligation by that party or counsel to pay

the fees and expenses reasonable required to respond appropriately to the

substandard behavior.  The process commences under the prevailing party statutes

when the Government takes the unjustified position …”).  

The taint created by the IRS’s failure to follow its published guidance

follows the Commissioner from the administrative proceeding to the litigation.

The Court now considers whether the United States was substantially
justified in undertaking this litigation.  The statutory language of §
7430 creates a presumption that the position of the United States is
not justified if the IRS did not follow “its applicable published
guidance in the administrative proceeding.”  United States v.
Appelbaum, 2016 U.S. Dist. LEXIS 98910, p. 4-5, (W.D. North
Carolina 2016). (emphasis in original).
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Dixon, Currell and Appelbaum make it clear that the focus is on the

substandard conduct, the failure to follow published guidance.  This is the event

that creates the rebuttable presumption and is the conduct that the Commissioner

has a high burden of proving that he acted reasonably in connection with. Once the

substandard conduct occurs in an administrative proceeding from which the

litigation flows, conceding the issue in the litigation does not remove the taint. 

Unlike IRC § 7430(c)(7) which contemplates different positions of the United

States in an administrative proceeding and the subsequent litigation, the failure to

follow published guidance rule keeps the focus on the position during the

administrative proceeding until such time as the presumption is rebutted. 

Congress stressed the importance of following published guidance by both raising

the burden and preventing the Commissioner from avoiding his substandard

conduct by a concession during the litigation. 

6.  There was no proof of a reasonable basis for ignoring published guidance.

The presumption set forth in  § 7430(c)(4)(B)(ii) was established in this

case by the Commissioner’s own admission.  The Commissioner admitted that the

settlement officer conducting the CDP Hearing “did not follow IRS published

guidance in the hearing conducted by him.” ER-97, ¶ 9.  The Commissioner

conceded this at the very beginning of the litigation.  ER-170, ¶ 8 and 9. He never
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argued that there was a reasonable basis for ignoring the regulation.  Having

conceded the issue, if he wanted to avoid incurring Litigation Costs he should

have settled the case by agreeing to issue the IRA levy prior any levy on the 529

Plans.  Instead of settling the litigation, the Commissioner requested a do-over,

claiming that taking the Dangs money from the IRA required a “complex

analysis.”25  The pointless second CDP hearing merely served to run up the costs

for the Dangs, and even then the IRS could not get it right forcing the Tax Court,

on its own motion, to take the extraordinary step of lifting the stay on collection

during the litigation.

The Commissioner made no attempt to overcome the presumption.  He

submitted no evidence whatsoever regarding the reason for ignoring the

regulation.  No testimony on the issue was given, no documents were put into

evidence and no affidavits were submitted by the Commissioner.  While the

Commissioner has argued that his position in the litigation was substantially

justified, he did not make this argument with respect to the administrative

proceeding.  “Respondent does not argue that SO True’s position … was correct

or substantially justified.”26  (emphasis added).   Since the Commissioner never

     25 ER-157, ¶ 8.

     26 ER-28.
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argued that he had a “reasonable basis both in law and fact”27 for ignoring the

published guidance he cannot overcome the presumption and his position in the

litigation can never be substantially justified. 

The Tax Court avoided ruling on whether the presumption arose “because

even if it did, we find it is rebutted by respondent’s prompt and reasonable

concession in his answer.”  ER-14.  The Tax Court relied on this Court’s decision

in Huffman for its conclusion that a concession in an answer overcomes the

presumption.  Huffman says nothing about the rebuttable presumption rule for the

simple reason that Huffman is based upon § 7430 prior to TBOR 2.  When

Huffman was decided there was no presumption for the Commissioner to rebut. 

The Tax Court’s conclusion that the presumption was rebutted is incorrect

as a matter of law because the admission in the Commissioner’s answer that the

Appeals Officer ignored published guidance, is irrelevant to overcoming the

presumption.

     27 Pierce, at 565.
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IX. CONCLUSION

As this Court recognized in Huffman, a concession of one issue in an

answer filed by the Commissioner can turn out to be a meaningless event in the

life of a dispute with the Commissioner.  He may drop one barrier only to assert

another, and another, and another.  This is why § 7430 exists.  This is why

Congress keeps passing new versions of the Taxpayer Bill of Rights. 

Notwithstanding the goal of Congress “to provide an incentive for the IRS to settle

taxpayers’ cases for an appropriate amount, by requiring reimbursement of

taxpayer’s costs when the IRS fails to do so,”28 the Commissioner keeps up the

fight.  He uses the unlimited resources of the Federal government to wear a

taxpayer down. 

The Dangs were only able to prevail in the multi-year dispute with the

Commissioner because Congress recognizes that it alone cannot reign in the IRS. 

Congress sponsors a network of low income tax clinics around the country to

allow taxpayers such as the Dangs to stand up for their rights and pay no more tax

than the proper amount due.  Congress also incentives volunteer attorneys to take

up the fight to protect Taxpayer Rights by waiving governmental immunity to

allow for an award of pro bono attorneys’ fees when the Commissioner's position

     28 See footnote 24.
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is not substantially justified.

The Tax Court’s decision on the Dangs’ claim for Administrative Costs 

was based on an issue that the Commissioner never raised and the Dangs had no

notice of.  The decision is not supported by the statute, it is not supported by the

legislative history, and it is not supported by general tax procedure or policy.  The

only support for the Tax Court’s decision is an outdated, invalid Treasury

regulation.

The Tax Court’s decision on the Dangs’ claim for Litigation Costs is also in

error.  It is inconsistent with this Court’s ruling in Huffman and ignores the change

in the law that is in conflict with the Tax Court’s decision.

X.  RELIEF REQUESTED.

For the reasons stated above, the Dangs’ request that the Order and Decision

of the Tax Court be reversed and this case be remanded to determine the amount

of Costs they are entitlement to in connection with the CDP Hearing and the

litigation, including in this proceeding.

Dated: August 5, 2021 Respectfully submitted,

/s/ Steve Milgrom         
Counsel for Appellants
Legal Aid Society of San Diego, Inc.
110 South Euclid Ave.
San Diego, CA  92114
248-417-5650
steve.milgrom@gmail.com
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STATEMENT OF RELATED CASES

Appellant is unaware of any related cases pending before the Court.
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