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I. INTRODUCTION

The Commissioner’s position regarding an award of administrative costs

boils down to a simple proposition, a statute that applies to any administrative

proceeding in connection with the collection of tax, does not apply to the main

proceeding the IRS conducts administratively that deals with the collection of tax. 

II.  STATEMENT OF FACTS

The Commissioner claims that the Dangs “asked for the levy to be delayed.” 

AB-8, fn. 4.  This is untrue.  What the Dangs did, having finally obtained a source

of funds to pay the IRS that did not involve withdrawing money from a tax-

qualified account, was rush to close a refinance of their home mortgage loan in

order to avoid the levy from being enforced.  The Dangs informed the IRS they

were working on the refinance because they needed a payoff letter from the IRS,

which had a lien on the house, to close the loan. 

III.  STANDARD OF REVIEW.

Citing  Huffman v. Commissioner, 978 F.2d 1139, 1143 (9th Cir. 1992), the

Commissioner incorrectly describes the standard of review; “[t]he Tax Court’s

denial of an award of costs under I.R.C. § 7430 is reviewed for an abuse of

discretion.” AB-161  Huffman provides that the determination of the amount of

     1  Appellee’s answering brief is referred to as AB-(page no.). 

1



attorneys’ fees to be awarded and whether the Commissioner’s position was

“substantially justified” are reviewed for an abuse of discretion.  Huffman, at

1143.  The denial of an award of costs by the Tax Court based upon an

interpretation of I.R.C. § 7430 “involves questions of law which we review de

novo.”  Id.  This Court reviews “decisions of the Tax Court on the same basis as

decisions in civil bench trials in United States District Court.  Thus, the Tax

Court’s conclusions of law are examined de novo; its factual findings are reviewed

for clear error; and its discretionary rulings are examined for an abuse of

discretion.”  Kelly v. Commissioner, 45 F.3d 348, 350 (9th Cir. 1995).  (Internal

citations omitted).

IV.  ARGUMENT

I.R.C. § 7430 is a waiver of governmental immunity.  While such waivers

are generally strictly construed, “once Congress has waived sovereign immunity

over certain subject matter, the Court should be careful not to assume the authority

to narrow the waiver that Congress intended.”  Ardestani v. I.N.S., 502 U.S. 129,

137 (1991) (internal quotes eliminated).  This Court has recognized that the

legislative history of § 7430 supports a broad reading of the statute.  Silwa v.

Commissioner, 839 F.2d 602, 606-07 (9th Cir. 1988), citing Kaufman v. Egger, 758

F.2d 1 (1st Cir. 1985) (We believe that such a restrictive construction of section

7430 is unwarranted, and indeed, undermines the legislative intent of the statute to
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enable taxpayers to vindicate their rights regardless of their economic

circumstances).

A.  REASONABLE ADMINISTRATIVE COSTS

1.  § 7430 does not have different provisions for different types of disputes. 

The Commissioner argues that the selection of the Commencement Date2

document should be based on the IRS department that most recently worked on a

dispute.   AB-24-28.  Nothing in § 7430(c)(2) supports this.  The Commencement

Date rule states how to select the applicable document, it is the earliest one issued,

not the earliest one issued by a particular department. 

The flaw in the Commissioner’s position is exposed when applied to the

CDP Hearing that the regulations allow for an award of administrative costs.3 

Treas. Reg. § 301.7430-3 provides that a CDP Hearing is an administrative

proceeding, as long as the underlying tax liability is at least one of the issues in the

hearing.  But such a CDP Hearing also emanates from the Commissioner’s

     2  Unless otherwise noted, defined terms have the same meaning as in the
Dangs’ Opening Brief.

     3  In connection with this argument (AB-21) the Commissioner truncates his
quote from Treas. Reg. § 301.7430-3(a)(4) and misstates what the regulation
provides.  He claims the regulation excludes collection actions from the definition
of an administrative proceeding, quoting the beginning of a sentence “proceedings
in connection with collection actions.” However, the balance of the sentence sets
forth various exceptions to this blanket statement, including the exception for
certain CDP Hearings.   
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collection department.  If the only Commencement Date document that is

applicable is the notice of determination issued at the conclusion of the CDP

Hearing,4 then a taxpayer involved in a CDP Hearing in which the underlying tax

is at issue could never receive an award of administrative costs because, as the

Commissioner argues (AB-26), all of the CDP Hearing costs will have been

incurred prior to the Commencement Date.  The regulatory addition of these CDP

Hearings to the definition of administrative proceedings has to mean that there is a

path to cost recovery in such a CDP Hearing.  The only way the addition has any

substance is if the Commencement Date documents are given the meanings set

forth in Treas. Reg. §§ 301.7430-3(c)(2), (3), and (4), none of which include a

notice of determination issued at the conclusion of a CDP Hearing.

2. The Court should not extend bifurcation to other parts of § 7430.

§ 7430(c)(2) does not define the types of administrative proceedings that are

subject to a claim for costs, it defines the types of costs that are recoverable, and

provides a starting date for the accrual of costs.  

     4  The Commissioner mixes up his documents when he refers to the notice of
determination issued at the conclusion of the CDP Hearing as “a notice of decision
from the Office of Appeals” AB-24.  These are not the same things.  He then
reverses course and refers to the document “identified in Section 7430(c)(4) ... the
notice of determination.” AB-26.  Subsection (c)(4) doesn’t refer to any
documents.  It is assumed the intended reference is (c)(2).  However, (c)(2) never
refers to a notice of determination.   
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Section 7430(c)(2) ... defines what costs are recoverable by a taxpayer

who otherwise qualifies as a prevailing party under section

7430(c)(4).   Florida Country Clubs, Inc. v. Commissioner, 122 T.C.

73, 82 (2004)  (emphasis in original).

Section 7430(c)(5) directly addresses the type of administrative proceedings

that are included in § 7430 and this Court should decline the invitation to depart

from the plain meaning of the statute and create an exception to the definition of

administrative proceedings that does not exist.

In arguing that only one of the three possible dates that § 7430(c)(2)

provides as the Commencement Date can apply in a CDP case and the other two

dates should be ignored, the Commissioner writes “[a]s this Court has noted, the

earlier of the notice of determination and notice of deficiency “marks the starting

point” of the United States’ position.  See Huffman ...” AB-23.  

Huffman, like § 7430, never refers to a “notice of determination.”  Instead of

referring to a notice of determination, Huffman quotes § 7430(c)(7)(B) which

refers to “the notice of the decision of the Internal Revenue Service Office of

Appeals.”  As explained in the Opening Brief, these are two very different things. 

Huffman and bifurcated analysis have nothing to do with the Commencement Date

rule.  The Commissioner changes the words of § 7430(c)(2) quoted in Huffman

from “notice of the IRS Office of Appeals decision” to “notice of determination,” 

5



because his whole argument is based upon the Court believing that § 7430(c)(2)

refers to the “notice of determination” issued at the conclusion of a CDP Hearing,

when it does not.

The argument presented by the Commissioner is similar to the one that was

rejected by this Court in Silwa v. Commissioner, 839 F.2d 602 (9th Cir. 1988),

where the Commissioner argued for a distinction between different phases of a

dispute, pre- and post-litigation, that appeared nowhere in § 7430 at that time.5 

This Court rejected “such a restrictive construction of section 7430” and stated

“that relevant events leading up to, and indeed effectively establishing, that

position” could be examined in order to determine whether the government’s

position in the litigation was reasonable.  Silwa, at 607.  In Silwa, this Court

rejected the Commissioner’s argument to narrow § 7430's waiver of sovereign

immunity, recognizing that “a restrictive construction of section 7430 is

unwarranted, and, indeed, undermines the legislative intent ..."

The admonition of Ardestani and Silwa is that courts should not read into §

7430 distinctions that do not exist.  The Commencement Date rule does not

distinguish between examination and collection administrative proceedings or

     5  Silwa was based upon § 7430 prior to the time the section allowed a recovery
of administrative costs, so the bifurcated analysis of the position of the United
States adopted in Huffman as a result of the expansion § 7430 to cover
administrative proceedings, was not required in Silwa.
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require a bifurcated analysis, and this Court should reject the Commissioner’s

attempt to narrow the § 7430 waiver of sovereign immunity.

The Commissioner also wants to tie the Commencement Date rule to the

particular proceeding for which costs are sought.  AB-22-23.  Some sections of §

7430 do this.6  Others do not.7 § 7430 is a carefully crafted statute that has

undergone multiple revisions and does not provide that the Commencement Date

documents must be issued in the same proceeding, or even the same type of

proceeding, for which costs are sought. 

3.  CDP Hearings are administrative proceedings.

The Commissioner’s regulation treats some, but not all, CDP Hearings as

administrative proceedings.  He never explains this anomaly.

By ignoring the broad scope of § 7430 through the use of the word “any” in

both § 7430(a) and § 7430(c)(5), the Commissioner argues for adding qualifying

language that does not exist in § 7430.  This is similar to the taxpayer’s argument

in Iames v. Commissioner, 850 F.3d 160 (4th Cir. 2017).  In Iames, the court

rejected subdividing CDP Hearings into different types finding that the words of

     6  For instance, the definition of the “position of the United States” in §
7430(c)(7) ties the position to the proceeding in which it was taken. 

     7  In addition to the Commencement Date rule, the qualified offer rule of §§
7430(c)(4)(E) and (g) provides that an offer made during one portion of a dispute
can apply to later separate proceedings. 
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the statute were unqualified and that the use of the word “any” did not allow for

the distinction advocated by Mr. Iames:

Attempting to evade this straightforward application of clear statutory

text, Iames suggests that Section 6330(c)(4) applies only to collection

issues and not to liability issues, which are addressed exclusively in

Section 6330(c)(2)(B).  We cannot discern any limitation of this sort

in the text of Section 6330(c)(4).  Congress emphatically expressed

its view that Section 6330(c)(4) has broad preclusive scope.  The

word “issue” is unqualified; it is not confined to collection matters. 

And “any” earlier proceeding suffices to knock an already-raised

matter out of the CDP hearing.  Once again, as with subsection

(c)(2)(B) Iames is trying to add qualifying adjectival language to the

statute that is simply not there.  Iames, at 167.

In this case, the Commissioner challenges the definition of “administrative

proceeding” in § 7430(c)(5).  In re Germaine, 152 B.R. 619 (9th Cir. BAP 1993)

involved the Commissioner’s challenge to the definition of “court proceeding” in

§ 7430(c)(6). The bankruptcy panel of this Court rejected the Commissioner’s

argument, finding that Congress meant to be “as inclusive as possible ... by the

broad and inclusive language of  “any administrative or court proceedings.”  Id., at

626.  Just as a bankruptcy case is “any court proceeding,” all CDP hearings are

“any administrative proceeding.”

The conclusion argued for in the Commissioner’s example (AB-28) was
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rejected as “absurd” in Culpepper-Smith v. U.S.A., 50 F.Supp. 2nd 425, 430 fn. 6

(E.D.Pa. 1999).  All the example reflects is the lack of a Commencement Date

document, not the lack of an “administrative proceeding.”

4.  RRA ‘98 superseded the prior inconsistent regulation.

Treas. Reg. § 301.7430-3, which relied upon a 1988 conference committee

comment (see AB-37) to exclude all collection actions from the definition of

administrative proceedings, was rendered invalid by RRA ‘98.  As it did in the

other cases cited by the Commissioner (AB-30), the Tax Court incorrectly relied

upon this invalid regulation for its holding.  “A regulation that contravenes a

statute is invalid.”  R&W Flammann Gmbh v. U.S., 339 F.3d 1320, 1324 (Fed. Cir.

2003).

a.  Treas. Reg. § 301.7430-3(a)(4) is not entitled to Chevron deference.

Chevron
8 deference does not validate a regulation that has been overruled

by a change in the law.  See Norman v. United States, 942 F.3d 1111, 1118 (Fed.

Cir. 2019).   After RRA ‘98, any argument that the regulatory interpretation of the

definition of “administrative proceeding” was not “arbitrary, capricious, or

manifestly contrary to the statute”9 disappeared.  

     8  Chevron, U.S.A., Inc. v. Nat’l Res. Def. Council, Inc., 467 U.S. 837 (1984)

     9  Chevron, at 844.
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Chevron step one deals with “the question whether Congress has directly

spoken to the precise question at issue.”  Chevron, at 842.  Only if the court

determines that it has not, does the analysis proceed to step two.  “[I]f the statute is

silent or ambiguous with respect to the specific issue, the question for the court is

whether the agency’s answer is based on a permissible construction of the statute.” 

Id, at 843. (emphasis added).

The specific issue involved in the Commissioner’s Chevron deference

argument is whether a CDP Hearing is an “administrative proceeding” under §

7430.  The statute is not silent or ambiguous on this issue, it contains a clear

definition of the phrase: “any procedure or other action” before the IRS.10  There is

no ambiguity or gap in the definition.  This unambiguous definition is also

reflected in § 7430(a), which allows an award of costs “[i]n any administrative ...

proceeding ... in connection with the determination, collection, or refund of any

tax ...” (emphasis added).  

The Commissioner never even claims that § 7430(c)(5)'s definition of

“administrative proceeding” is ambiguous.  He just tosses the concept of

ambiguity out there and moves on to Chevron step two.  

Six other sections of the Internal Revenue Code use the phrase

     10  § 7430(c)(5).
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administrative proceeding.11  While only § 7430 defines the phrase, courts

generally refer to CDP Hearings as administrative proceedings.  See Robinette v.

Commissioner, 439 F. 3d 455, 461 (8th Cir. 2006) (Collection due process hearings

under § 6330 were newly-created administrative proceedings in 1998 ...) and

Kindred v. Commissioner, 454 F.3d 688, 691 (7th Cir. 2006) (by requesting an

administrative proceeding known as a “Collection Due Process” (“CDP”)

hearing).  The Tax Court has even held that “an equivalent hearing, which,

technically may not be a “CDP hearing under section 6330" is “indisputably an

‘administrative *** proceeding’ within the meaning of section 6330(c)(4).” 

Cohen v. Commissioner, T.C. Memo 2013-86, 14 (2013). 

“When a statute includes an explicit definition of a term, we must follow

that definition, even if it varies from a term’s ordinary meaning.”  Van Buren v.

United States, 593 U.S. ___, ___, 141 S.Ct. 1648, 1657 (2021).  The only thing

that varies from the ordinary meaning of the terms used in § 7430, is the

regulation.  The regulation’s definition of administrative proceeding is “manifestly

contrary to the statute” and should not be given controlling weight by a court. 

Chevron, at 844.

     11  §§ 6015 (innocent spouse relief), 6103 (disclosure of return information),
6104 (publicity of information from exempt organizations), 6227 (partnership
administrative adjustment requests), 6231 (notice of partnership proceedings), and
6402 (authority to make credits or refunds).
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The Commissioner argues that Treas. Reg. § 301.7430-3(a)(4) is entitled to

Chevron deference “to the extent the language of I.R.C. §§ 7430(a) and 7430(c)(2)

is ambiguous, or capable of two different interpretations, as to whether a CDP

proceeding constitutes an administrative proceeding for purposes of Section 7430

...”  AB-35.   The Commissioner refers the Court to the wrong sections of 7430.  

Even if the language of §§ 7430(a) and 7430(c)(2) was ambiguous, that does not

mean that Chevron deference should be given to a different, non-ambiguous, §

7430(c)(5).

The Commissioner also mixes up his regulations.  He asserts “the same

reasons that undergird the Commissioner’s plain language analysis establish that

Treas. Reg. § 301.7430-3(a)(4) is a reasonable interpretation of Section 7430(a)

and (c)(2).”  AB-35.  But Treas. Reg. § 301.7430-3(a)(4) does not interpret

sections 7430(a) and (c)(2).12    It interprets the definition of “administrative

proceeding” in § 7430(c)(5).  

The Commissioner argues that “the plain language of I.R.C. § 7430(c)(2)

precludes an award of administrative costs incurred prior to the issuance of the

notice of determination in a CDP hearing - and, therefore, precludes such an award

     12  The regulations that interpret those sections are Treas. Reg. § 301.7430-2
(interpreting § 7430(a)) and Treas. Reg. § 301.7430-3(c) (interpreting the portion
of § 7430(c)(2) at issue in this case, the flush language at the end thereof).
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in collection cases, consistent with Treas. Reg. § 301.7430-3(a)(4).”  AB-35.  If

this is true, how does a prevailing taxpayer recover costs in a CDP Hearing in

which the underlying tax is at issue?   Treas. Reg. §§ 301.7430-3(a)(4) and (b)

provide that such a CDP Hearing is an administrative proceeding.  But at the

conclusion of a CDP Hearing in which the underlying tax is at issue, the Appeals

office issues the same document, a notice of determination, that was issued in this

case.   As discussed supra, if § 7430(c)(2) treats the date of this document as the

Commencement Date for accruing costs, a taxpayer involved in such a CDP

Hearing could never recover costs incurred in the CDP Hearing, because the costs

would have been incurred prior to the date of the Commencement Date document. 

The Commissioner’s attempt to use the Commencement Date rule to modify the

definition of “administrative proceeding” is unworkable.

The original justification for the regulatory interpretation that excluded

collection proceedings from § 7430 is a single sentence in the 1988 legislative

history.  AB-37.  The Supreme Court has explained “[w]hen we find the terms of a

statute unambiguous, judicial inquiry is complete except in rare and exceptional

circumstances.”  Demarest v. Manspeaker, 498 U.S. 184, 190 (1991).  “Resort to

legislative history is only justified where the face of the Act is inescapably

ambiguous.”  Garcia v. U.S., 469 U.S. 70, 76 n. 3 (1984). 

Whether there were “exceptional circumstances” that justified looking to the

13



legislative history to determine if Treas. Reg. § 301.7430-3(a)(4) was a reasonable

interpretation when adopted in 1994, they no longer exist.  It was the deletion of

the 30-day letter as one of the Commencement Date documents that served as the

basis for the committee comment in the legislative history.  That was reversed

when the 30-day letter was added to the statute in 1998.  The rationale of the

comment no longer works and the regulation is invalid. 

5.  The RRA ‘98 update of the regulation.

The Commissioner dismisses the RRA ‘98 change to the Commencement

Date rule that overruled the existing regulation, stating: “[i]ndeed, all this

amendment did is to provide an alternative starting point for “administrative

proceedings” in deficiency cases.  But it did not provide an alternative starting

point applicable to collection cases, like this one.”13  AB-40 (emphasis in original). 

The Commissioner provides no authority for this artificial distinction.  Congress

could have provided one set of starting dates (Commencement Dates) for

deficiency proceedings and a separate set for collection proceedings, but through

multiple amendments to § 7430 it has not done so.  

The Commissioner also justifies the regulation’s exclusion of certain CDP

     13  If this rationale is correct, then the 1988 committee comment makes no sense. 
If the 1988 deletion of the 30-day letter only dealt with deficiency cases, how did
the deletion serve as the sole basis for excluding collection cases from an award of
administrative costs?
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Hearings by referencing the updates made after RRA ‘98 was enacted.  “Notably,

amendments to the IRS regulation in 2003 and 2016, which specifically addressed

the RRA 1998 amendments, retained the “collection action” exclusion for

administrative costs and clarified that the excluded collection actions include CDP

hearings unless the underlying tax liability is properly at issue.”  AB-41.

While acknowledging that RRA ‘98 affected the regulation’s definition of

an “administrative proceeding,” the Commissioner misstates what the amendments

did.  In 2003,14 Treasury began updating the regulations to account for the RRA

‘98 changes to § 7430.  The preamble explained:

Prior to the amendment in RRA 1998, taxpayers generally were not

entitled to recover costs for administrative proceedings in connection

with collection matters.  Accordingly, the current regulations exclude

such collection matters, including proceedings under section 7432

and 7433, from the definition of administrative proceedings.  To

reflect the RRA 1998 amendments, the regulations expand the

definition of an administrative proceeding to include any

administrative action for damages under section 7433(e) and any

procedure or action brought before the IRS seeking relief with respect

to a violation by the IRS of section 362 or 524 of the Bankruptcy

Code.  T.D. 9050.

The 2003 amendments to the regulations were narrow, only providing that

     14  T.D. 9050, 68 FR 14316 (2003).
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some collection actions were “administrative proceedings” for which cost recovery

was permitted.  Even though the preamble acknowledged that after RRA ‘98 the

exclusion of collection matters from cost recovery under § 7430 was no longer

warranted, as explained below, Treasury waited another 13 years to tackle the

RRA ‘98 creation of CDP Hearings.  The Commissioner continues his argument

against RRA ‘98:

Indeed, the fact that RRA 1998 created CDP hearing without adding a

new starting point for administrative costs in those hearing suggests

that Congress chose not to amend Section 7340(c)(2) to enable a

taxpayer to recover administrative costs in connection with a CDP

hearing.  Thus, RRA 1998 did not alter the fact that taxpayers are

only eligible to receive reasonable litigation costs, and not

administrative costs, with respect to a collection action under I.R.C. §

7430(c)(2).  AB-41 (emphasis added).

If RRA ‘98 did not alter the fact that taxpayers are only eligible to recover

litigation costs, then why did Treasury amend the regulations in 2003 and 201615

to allow certain collection actions to be eligible for cost recovery in administrative

proceedings?  The 2003 amendment expanded the regulatory definition of

administrative proceedings to include collection actions that violate a bankruptcy

stay.  The 2016 amendment expanded the regulatory definition of administrative

     15  T.D. 9756, 81 FR 10485 (2016).
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proceedings to include some CDP Hearings.16

The preamble to the 2016 amendment to the regulations acknowledges that

it was the change in § 7430(c)(2) that was the basis for adding CDP Hearings to

the definition of administrative proceedings in Treas. Reg. § 301.7430-3:

RRA ‘98 extended the period for recovery of reasonable

administrative costs to include costs incurred after the date on which

the first letter of proposed deficiency, commonly known as the 30-day

letter, is mailed to the taxpayer. T.D. 9756.

Based upon the addition of the 30-day letter to the Commencement Date rule of §

7430(c)(2), Treasury amended the regulatory definition of administrative

proceedings to include CDP Hearings, but only if the underlying tax liability is

properly at issue in the CDP Hearing.  While only going partway, this change

implicitly acknowledges that the original conference committee comment was

overruled in RRA ‘98. 

     16  The Commissioner never explains why he only included some CDP Hearings
in the definition of administrative proceedings, a division that has no support in
either § 7430 or § 6330 and essentially rejects the holding of Iames, supra.  The
amended regulation was limited to CDP Hearings in which the underlying tax
liability is at issue.  While there are two different types of CDP Hearings, liens (§
6320) and levies (§ 6330), neither of these provisions further divide CDP hearings
between those that do include a challenge to the underlying tax liability, and those
that do not.  
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B.  LITIGATION COSTS

1.  The most significant issue was whether the IRS would levy on Mr.

Dang’s IRA. 

The Commissioner concedes that the Dangs substantially prevailed with

respect to the most significant issue.  ER-19.  However, he invokes the

“substantial justification” exception to prevailing party status in an attempt to

prevent the Dangs’ from recovering their litigation costs.  The Commissioner also

claims that “there was no administrative proceeding in which the United States

could take a position” (ER-19, fn.1.), this matter did not include an administrative

proceeding (ER-27, fn.7) and that the bifurcation approach17 to evaluating whether

his position was substantially justified “does not provide a bridge for conduct or

events that span those proceedings.”  AB-42.  He even goes so far as to claim that

in a judicial proceeding his position “must be determined with reference only to

actions taken after a complaint or petition has been filed.”18 AB-43. 

Under Silwa and Huffman, if there is no administrative proceeding there is

nothing to bifurcate.  Without an administrative proceeding, the door is open to

     17  Which only applies if there is an administrative proceedings.

     18  This argument was rejected in Silwa.  Although the holding of Silwa was
overturned by a change in the law, see Bertolino v. Commissioner, 930 F.2d 759
(1991), the Court continues to rely upon its interpretation of § 7430.  See,
Huffman, at 1147. 
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considering the Commissioner’s pre-litigation position in determining if his

position in the litigation is substantially justified.  If the “notice of the IRS Office

of Appeals decision” is the notice of determination issued at the conclusion of the

CDP Hearing, then this notice “marks the starting point, not the ending point, of

the analysis of the United States’ position.”  Huffman, at 1147.  Following the

Commissioner’s argument that there was no administrative proceeding to its

logical conclusion, his burden in this litigation is to justify the position taken in

the notice of determination that the request to levy on the IRA to receive payment

in full was not a collection alternative, which he never does.

The Commissioner cites Sokol v. Commissioner, 92 T.C. 760 (1989) which

states that it is his position in the litigation on the “substantive tax issues” that are

to be examined for substantial justification.  But then he ignores Sokol.  The

Commissioner wants to ignore the substantive tax issues determined in the notice

of determination and discuss process issues. 

The Commissioner previously identified the most significant issue in the

litigation, the substantive issue.  “Respondent agrees that petitioners have

substantially prevailed with respect to their request that respondent review and

approve a levy on the IRA account.”  ER-30.   The Dangs substantially prevailed

because the Tax Court gave the IRS no other levy alternative but the IRA, the Tax

Court granted the collection alternative requested in the CDP Hearing.  The
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Commissioner also observes “where the position of the United States is effectively

a concession of the substantive issue, without some additional negative

circumstance, petitioner will likely not be the prevailing party as the position of

the United States, if any, was substantially justified.  See, Huffman v.

Commissioner ...” ER-33. (emphasis added).   

In his Sur-reply the Commissioner switched to arguing process, claiming the

most significant issue presented was “whether respondent’s settlement officer

abused his discretion during petitioners’ CDP hearing by failing to consider their

request for a levy” on the IRA.  SER-3, 4.  The Commissioner also re-framed the

dispute over the IRA levy as a fight over process “[a] secondary issue is whether

the Court had the authority to order the levy on the IRA instead of remanding the

case.”  SER-17.  The Commissioner continues this approach in his answering

brief.  See, AB-46.

The Dangs didn’t request a CDP hearing to challenge the scope of the

Appeal Officer’s discretion.  Likewise, their petition to the Tax Court was not

about process, it was to “review the determination” made by the Appeals officer at

the CDP Hearing.  § 6330(d)(1).  The determination made at the CDP hearing was

that “levy sources selected by Collection is a discretionary matter for Collection. 

The Office of Appeals doesn’t select levy sources.  The proposed levy [on the 529

plans] is sustained.”  ER-184.
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The issue the Tax Court reviewed was the same issue the Commissioner

originally identified, the Dangs’ “request that respondent review and approve a

levy on the IRA account.” ER-30.   This is the substantive issue that the

Commissioner never conceded in the litigation.  Instead, the Commissioner

requested a do-over, a remand for a 2nd CDP Hearing at which he still did not

agree to levy on the IRA without condition.  “[T]he government cannot avoid an

award of litigation costs by conceding a matter when such concession is

conditioned on terms unacceptable by the other party.”   Goettee v. Commissioner,

124 T.C. 286, 291 (2005) citing Culpepper-Smith v. U.S.A., 50 F.Supp. 2nd 425,

430 (E.D.Pa. 1999).19  

The Commissioner wants to divert the Court’s attention from the

substantive issue to various procedural issues that came up during the litigation. 

The Commissioner incorrectly states “[a]s such, the fundamental question before

the Tax Court was not whether the Appeals officer should have levied on the IRA,

but whether he should have considered taxpayers’ request to do so.”  AB-47.

     19  In Culpepper-Smith administrative costs were awarded in a collection
proceeding and the court held that the lack of any Commencement Date
documents did not prevent the award of administrative costs.  The Commissioner
also argued that the response from his Problem Resolution Office should be
considered as a Commencement Date document, another attempt to change the
definition of “the decision of the IRS Office of Appeals.”  The court labeled the
Commissioner’s arguments as “absurd.”  Id, at 432, fn. 6.
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The dispute between the parties was over whether to levy on the IRA to

collect payment in full.  It was on this issue that the Tax Court found:

No satisfactory reason for failing to do so [levy on the IRA] appears

in the record to date.  Further, nothing in the record to date suggests

that it is unreasonable for petitioners to ‘green light’ a levy on their

IRA in an effort to pay their outstanding liabilities and, in the process,

be sparred the imposition of the 10-percent I.R.C. section 72(t)

additional tax.  Further, nothing in the record to date suggests that

such course of action would not be in the best interest of the

taxpayers and the government.  ER-152.

Levying on the IRA is also what the Commissioner refused to agree to

without condition (the 60-day proviso) in the 2nd CDP Hearing.  The Tax Court

found “the absence of any rationale expressed for the aforementioned 60-day

proviso, together with respondent’s acknowledgment that levy on the IRA will

fully satisfy petitioners’ outstanding liabilities for the two years in issue, lead the

Court to conclude that respondent’s authority to proceed with the proposed levy

should be limited to levying on the IRA in question.”  ER-132.  The Tax Court

ruled that the Commissioner must accept the collection alternative proposed by the

Dangs. 

The Commissioner argues “the fundamental question before the Tax Court

was not whether the Appeals officer should have levied on the IRA, but whether
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he should have considered taxpayer’s request to do so.  AB-47.  He also claims

that “the Appeals officer refused to consider taxpayers’ collection alternative ...” 

AB-47.  As the Notice of Determination shows, that is not what took place.  The

Appeals officer considered the proposed IRA levy and rejected it, finding that

“levy sources selected by Collection is a discretionary matter for Collection.  The

Office of Appeals doesn’t select levy sources.”  ER-184.  The Tax Court did not

find that the Appeals officer refused to consider the IRA levy.  It ruled that the

IRS could only levy on the IRA, which is the collection alternative the Dangs

requested.  ER-130-33. 

2. The Published Guidance Presumption.

While this Court has held that “the plain language of the statute

distinguishes administrative from judicial proceedings and does not provide a

bridge for conduct or events that span those proceedings,”20 it did so without

considering the effect of § 7430(c)(4)(B)(ii).  § 7430(c)(4)(B)(ii) creates a

rebuttable presumption against substantial justification where the IRS fails to

follow its applicable published guidance in an administrative proceeding.  This

provision provides a bridge between the administrative proceeding and the

     20  Pacific Fisheries, Inc. v. U.S., 484 F.3d 1103, 1108 (9th Cir. 2007).
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subsequent litigation,21 but does not affect the holding of Pacific Fisheries.  To the

extent the government overcomes the presumption, the “position of the United

States” is still determined using the bifurcated approach of Huffman and Pacific

Fisheries.  What the presumption does, if not rebutted, is eliminate the substantial

justification exception to prevailing party status. 

In challenging the application of the published guidance presumption rule,

the Commissioner states that it doesn’t apply because a CDP Hearing is not an

“administrative proceeding” (AB-49) and because the bifurcated analysis rule is

violated if the position taken during the CDP Hearing has an impact on the

application of the substantial justification rule to the litigation.  AB-52. If there is

no administrative proceeding, there is nothing to bifurcate.  

Huffman upheld the bifurcated analysis rule based upon the separate

treatment in § 7430 of administrative proceedings and judicial proceedings. 

Huffman was decided before CDP Hearings were created by Congress.  If a CDP

Hearing is not an administrative proceeding, then the statutory analysis upon

which Huffman was decided does not apply to CDP Hearings and there is no bar to

considering what happened in the CDP hearing when determining the

reasonableness of the Commissioner’s position in the litigation.

     21  Another bridge between administrative and litigation proceedings is the
qualified offer rule, added to § 7430 by RRA ‘98.
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The section 7430(c)(4)(A) definition of ‘prevailing party’ cannot be

fully understood without reading section 7430(a).  Subsection

(c)(4)(A)(I) refers only to “the proceedings” (emphasis added) to

which subsection (a) applies.  In requiring that the prevailing party

establish that the United States position was not substantially

justified.  Subsection (a) refers alternatively to “any administrative or

court proceeding, and to both administrative costs and litigation

costs.  Huffman, at 1145.

To avoid losing the protection afforded by the bifurcation rule, the

Commissioner wants this Court to treat the CDP Hearing held in this case as an

administrative proceeding for purposes of the bifurcation rule, but not as an

administrative proceeding for any other purpose.  Section 7430 only has a single

definition of an “administrative proceeding” that applies “[f]or purposes of this

section.”22  The phrase has the same meaning throughout § 7430.  

The holding of Huffman “[t]hus the position taken in the administrative

proceeding does not automatically apply to the judicial proceeding” (Huffman, at

1146) does not apply if a CDP Hearing is not an administrative proceeding.  If a

CDP Hearing is not an administrative proceeding then “the relevant events leading

up to, and indeed effectively establishing, that position” may be “examined in

order to determine the reasonableness or unreasonableness of the government’s

     22  § 7430(c) flush language at the beginning.
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position at trial.”  Silwa, at 607.  This was confirmed in Huffman:

The interpretation which comports with the plain language of section

7430 is that the phrase “from the earlier of the taxpayer’s receipt of

the notice of the IRS Office of Appeals decision or the notice of

deficiency” marks the starting point, not the ending point, of the

analysis of the United States’ position.  Under this interpretation, the

position of the United States starts with the earlier of the two, but has

room to change toward reasonableness between the administrative

and court proceedings.  The bifurcated analysis used by the Tax Court

is consistent with this circuit’s case law interpreting § 7430 prior to

the 1988 amendments.  Huffman, at 1147.

In this case, beginning in the CDP Hearing the Commissioner refused to

levy on the IRA without condition right up until the Tax Court prohibited a levy

on anything other than the IRA.

While the Commissioner has already admitted that “Settlement Officer Scott

True did not follow IRS published guidance in the hearing conducted by him,”

(ER-97) (emphasis added) now he argues that it was not “IRS published guidance”

that SO True23 failed to follow.  The Commissioner now argues that SO True

failed to follow the procedures in the Internal Revenue Manual (the “IRM”).  The

IRM implements the law that requires federal agencies to document, publish and

     23  The Appeals officer that conducted the original CDP Hearing, also referred to
as a settlement officer.
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maintain records of policies, authorities, procedures and organizational operations. 

IRM 1.11.2.1.2.  It is an administrative staff manual setting forth instructions to

staff.  Id.  As the Commissioner wrote “IRM 5.11.6 provides instructions to IRS

employees when considering a levy on a retirement account.”  AB-50-51

(emphasis added). 

While in other portions of his brief the Commissioner states that SO True

failed to “consider” the request to levy on the IRA (AB-46) (emphasis in original),

here he argues that SO True did consider it, just not in the correct way.  “Appeals

did not fail to follow its published guidance ... rather, Appeals did not strictly

follow certain procedures set forth in the non-binding Internal Revenue Manual

(IRM).” AB-50 (emphasis in original).  SO True didn’t follow the IRM

instructions because he rejected the need to do so:

Though the procedure for such a levy [on an IRA] is explained in the

Internal Revenue Manual (see IRM 5.11.6.3: “If the taxpayer

provides a signed written request to the Service to levy the assets in

the retirement account, consider the taxpayer’s request to levy the

account ...”), levy sources selected by Collection is a discretionary

matter for Collection.  The Office of Appeals doesn’t select levy

sources.  ER-184.  Levy of an IRA is a levy and not an alternative to a

levy.  It’s not a collection alternative that can be considered by

Appeals.”  ER-185.

SO True determined that the IRA levy was not a collection alternative allowed by
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the applicable published guidance, the regulation.  

The Commissioner also argues that the presumption was rebutted because

“the Commissioner’s counsel conceded that a remand was appropriate in the

answer and worked throughout the entirety of the litigation to ensure that

taxpayers and the IRS achieved a mutually agreeable collection alternative.”  AB-

53.  Admitting that SO True failed to do what the law required does not rebut the

presumption, it causes the presumption to arise without the need for the Dangs to

provide any evidence on the matter. To rebut the presumption the Commissioner

must provide evidence to the Court that he “had a reasonable basis to ignore the

Treasury regulation.”24  This he has failed to do. 

C.  PRO BONO ATTORNEYS’ FEES.

The Commissioner states “the taxpayer must show that the amount of costs

is reasonable and does not exceed the maximum allowable under Section

7430(c)(1)(B)(iii).” AB-17.  Section 7430(c)(1)(B)(iii) deals with “reasonable fees

paid or incurred for the services of attorneys.”  The Dangs have not requested an

award of attorneys’ fees “paid or incurred.”  Their request is for an award of pro

bono attorneys’ fees under I.R.C. § 7430(c)(3)(B).  There is no maximum rate for

pro bono attorneys’ fees.

     24  Currell v. U. S., 2001 Dist. LEXIS 18480, at 9, 2001 WL 1480294, at 3 (S.D.
Ohio 2001).
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The Commissioner’s argument conflicts with his own regulation.  Treas.

Reg § 301.7430-4(d) states that pro bono fees “may exceed the attorneys’ fees

paid or incurred by the prevailing party.”  The regulation says nothing about pro

bono fees being subject to a maximum rate.  The regulation allows payment at a

rate in excess of fees paid or incurred, not payment in excess of the lower (than

fees paid or incurred) maximum rate, and certainly not payment equal to the lower

maximum rate that only applies to fees paid or incurred. 

 The statutory maximum hourly rate also does not apply to this case because

a special factor exists.  The Commissioner argues against a special factor based

upon Estate of Cervin v. Commissioner, 200 F.3d 351, 355 (5th Cir. 2000).  Estate

of Cervin involved a different special factor than the Dangs rely upon.  Subsequent

to the years involved in Estate of Cervin,  RRA ‘98 added two new special factors

to § 7430, “the difficulty of the issues presented in the case” and “the local

availability of tax expertise.”  I.R.C. § 7430(c)(1)(B)(iii).  It is these special factors

that the Dangs rely upon. (ER-108).  The Commissioner presents no argument that

these special factors do not apply.

V. CONCLUSION

It is no surprise that the Commissioner challenges the two Code sections

involved in this case, §§ 7430 and 6330.  Both of them are designed to deal with

the IRS’s bad acts, which the Commissioner wants to limit his responsibility for. 
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All of the machinations that are required to reach the various conclusions the

Commissioner advances to support the Tax Court’s incorrect decision are avoided

if § 7430 is applied based upon its plain language.

VI.  RELIEF REQUESTED.

The Order and Decision of the Tax Court should be reversed and this case

remanded for a determination of the amount of fees and costs to be recovered. 

Alternatively, this Court should reverse the Tax Court’s decision and enter a

judgment in favor of the Dangs awarding them the full amount of the fees and

costs sought, including the fees and costs incurred in this appeal. 

Dated: October 27, 2021 Respectfully submitted,

/s/ Steve Milgrom         

Counsel for Appellants
Legal Aid Society of San Diego, Inc.
110 South Euclid Ave.
San Diego, CA  92114
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