
 
 

 

January 19, 2021 

 

Committee on Rules of Practice and Procedure  

Administrative Office of the United States Courts 

One Columbus Circle, NE  

Washington, DC 20544 

 

Re: Proposed Supplemental Rules for Social Security Review Actions 

 

Dear Members of the Committee on Rules of Practice and Procedure, 

 

The American Association for Justice (“AAJ”) submits this comment in response to the 

invitation for public comment on the proposed Supplemental Rules for Social Security Review. 

AAJ is a national, voluntary bar association established in 1946 to strengthen the civil justice 

system, preserve the right to trial by jury, and protect access to the courts for those who have been 

wrongfully injured. With members in the United States, Canada, and abroad, AAJ is the world’s 

largest plaintiff trial bar. AAJ has served as a leading advocate for the right of all Americans to 

seek legal recourse for wrongful conduct throughout its 75-year history. 

 

AAJ members represent plaintiffs in Social Security review actions under 42 U.S.C. § 

405(g) and regularly use the federal rules in their practice. AAJ’s Social Security Disability Section 

(“Section”) reviewed this rulemaking and provided background and insight for the comments 

herein. There is concern among the Section and the greater AAJ membership about the creation of 

separate rules for separate practice areas, as well as the requirement that the last four digits of a 

Social Security number (“SSN”) be required.1 The Section also provided substantive comments 

about the draft language.   

 

Separate Federal Rules are Unnecessary 

 

 The Subcommittee that was formed to address this Social Security rulemaking has 

undoubtedly undergone a careful and considerate review of the proposals surrounding Social 

Security disability review cases in executing the draft rules that are now presented in this formal 

comment period. However, AAJ reiterates its concern that two overarching points have been 

disregarded: whether separate rules are so necessary as to overcome the presumption of 

transubstantivity and whether they would fix the perceived problems that led this rulemaking to 

commence. Indeed, it is unclear that the answer to either of these important queries is “yes,” and, 

thus, this rulemaking should not move forward to final approval.  

 

 
1 See Comment of the American Association for Justice on Proposed Social Security Rulemaking, dated September 

18, 2019.  
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Social Security disability review cases do not warrant upending the principal of 

transubstantivity as it relates to the Federal Rules of Civil Procedure (“FRCP”). While these types 

of cases are arguably more similar to appeals, they are not the only type of case to adopt Section 

405(g) or have atypical procedural requirements. There is not enough that is unique about Social 

Security review cases requiring them to have specialized rules. Ignoring transubstantivity now will 

make it even more difficult to argue against new rules for separate practice areas in the future. For 

example, arguments have been made that Social Security cases stand out due to the number of new 

cases filed each year and their percentage share of the federal docket. Does this mean that there is 

a threshold that, once met, will allow a different type of case to be eligible for supplemental rules? 

The risk is a great one; it is easy to see how quickly the FRCP dissolve and supplemental rules 

become the norm.  

 

In addition, the proposed rule, as it currently stands, will fail to alleviate any of the actual 

problems with Social Security review cases. Some of the biggest noted problems with these cases 

are the volume of cases and the high remand rate.2 Uniform procedural rules are not likely to help 

courts clear the docket, result in fewer remands, or drastically impact the length of time it takes 

for these cases to make their way through the court system. Instead, the rule appears to exist mainly 

to save SSA attorneys time.3 However, while the rule attempts to create uniformity for these cases 

to reach this result, and means that there will be slightly less variation in the local rules under 

which SSA operates, aspects of a case will still inevitably vary from jurisdiction to jurisdiction. 

That is, SSA will still have to contend with varying local rules with each case. The argument 

regarding the need for uniformity falls short because local rules are still allowed. 

 

Thus, not much will change or is streamlined as a result of these supplemental rules. 

Instead, the FRCP as they currently exist, and the court’s local rules implemented as necessary for 

a specific jurisdiction are doing an excellent job in handling these cases. Flexibility is paramount 

in allowing any given court to handle its own docket. That this may be slightly inconvenient to 

SSA attorneys does not merit an entirely new set of supplemental rules. Based on these 

considerations, AAJ and its members who handle Social Security claims believe that these 

supplemental rules are unnecessary and will not generally improve the appeals process for their 

clients.  

 

Danger in Requiring Last Four Digits of Social Security Numbers  

 

 The current iteration of the draft rules requires that the complaint state the last four digits 

of the SSN of the person for whom benefits are claimed and person on whose wage record benefits 

 
2 In response to an Invitation for Comment on Proposed Social Security Rules filed January 17, 2018, the AAJ 

commented about the remand rate and the win rate for plaintiffs bringing these claims, finding a falling win rate for 

plaintiffs in a study that at that time was not yet published about the win rates for plaintiffs. That study has subsequently 

been published, including a finding that the decline in the win rate specifically in Social Security case may be explained 

by the difficulty in individuals suing powerful institutions.  See Lahav and Siegelman, The Curious Incident of the 

Falling Win Rate: Individual vs. System Level Justification and the Rule of Law, 52 U.C. Davis L. Rev. 1371, 1401 

(2019).   
3 Nothing has been stated to back up the assertion that this rulemaking would save SSA attorneys two hours per case. 

Plus, there are other workarounds that could help resolve this issue, such as SSA attorneys regularly being assigned 

to specific districts to prevent the need to constantly be working under varying local rules. 
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are claimed. Should this rulemaking move forward, AAJ implores the Committee to delete this 

requirement, which poses unnecessary theft risk that is not outweighed by the potential 

convenience to SSA.  

 

 Any requirement in the rule that the last four digits of the claimant’s—and wage record 

holder’s—SSN be used, particularly together with other identifying information such as name and 

county of residence, sets these individuals up for identity theft, which is increasingly prevalent4 

and has devastating effects on those impacted.5 While it is widely thought that the last four digits 

of an SSN are safe to disseminate, this is a grave misconception. The last four digits are “in fact 

the most important to protect.”6  

 

 There are alternative ways of communicating this information to SSA and cataloguing 

cases, including practices that AAJ members explained are already implemented in some 

jurisdictions. For example, there are courts that require the claimant’s SSN to be communicated 

directly to the Office of the General Counsel via a phone call rather than become part of the case 

file. SSA itself has begun to transition to use other forms of identification, such as Beneficiary 

Control Numbers. It is imperative that the federal rules move away from an outdated practice, 

derided by cybersecurity officials, that has reasonable, safe alternatives. AAJ urges the Committee 

to remove from the rule any requirement that any part of an individual’s SSN be required as part 

of the case file. Instead, the rule’s Committee Note should indicate that a SSN, when needed, 

should be transmitted to SSA in a secure manner.  

 

Comments to Improve the Draft Language 

 

 AAJ members were surveyed about their comments to the proposed rule language. Aside 

from the Social Security number issue addressed above, AAJ members representing Social 

Security claimants have identified a couple of changes to improve the draft. One practitioner 

indicated that it is helpful that the rules eliminate the service requirements of FRCP 4, instead 

allowing for the Notice of Electronic Filing sent by the court to suffice for service, which the 

member indicated will save time and money. AAJ members also commented on 1) the briefing 

schedule laid out in the rule and 2) the proposed rule’s bracketed language on service. 

 

 

 

 
4 SSA itself states that “Identity theft is one of the fastest growing crimes in America.” SSA, Identity Theft and Your 

Social Security Number (June 2018), available at https://www.ssa.gov/pubs/EN-05-10064.pdf. See also Insurance 

Information Institute, Facts + Statistics: Identity theft and cybercrime, available at  https://www.iii.org/fact-

statistic/facts-statistics-identity-theft-and-cybercrime. 
5 Identity Theft Resource Center, The Aftermath: The Non-Economic Impacts of Identity Theft (2018), available at 

https://www.idtheftcenter.org/wp-content/uploads/2018/09/ITRC_Aftermath-2018_Web_FINAL.pdf. 
6 Sid Kirchheimer, AARP Bulletin, Guard Your Social Security Number (Aug. 31, 2017), available at 

https://www.aarp.org/money/scams-fraud/info-2017/protect-social-security-

number.html#:~:text=The%20more%20your%20number%20is,Social%20Security%20card%20was%20issued. 

(“Guard the Final Four. Although most widely used and shared, the last four digits are in fact the most important to 

protect. These are truly random and unique; the first five numbers represent when and where your Social Security card 

was issued. Scammers can get those numbers by knowing your birth date and hometown. So don’t use the last four as 

a PIN. Don’t share them in emails. Ask companies to use an alternative identifier.”)  

https://www.ssa.gov/pubs/EN-05-10064.pdf
https://www.iii.org/fact-statistic/facts-statistics-identity-theft-and-cybercrime
https://www.iii.org/fact-statistic/facts-statistics-identity-theft-and-cybercrime
https://www.idtheftcenter.org/wp-content/uploads/2018/09/ITRC_Aftermath-2018_Web_FINAL.pdf
https://www.aarp.org/money/scams-fraud/info-2017/protect-social-security-number.html#:~:text=The%20more%20your%20number%20is,Social%20Security%20card%20was%20issued.
https://www.aarp.org/money/scams-fraud/info-2017/protect-social-security-number.html#:~:text=The%20more%20your%20number%20is,Social%20Security%20card%20was%20issued.
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1. Briefing Schedule 

 

Whether claimants’ representatives thought that the briefing schedule in the rule would be 

workable or not depended largely on the jurisdiction in which they practice. However, in 

general practitioners felt that longer time periods would help reduce needless time being 

spent on routine extension requests and would operate more like the time frames under 

which they currently practice. Practitioners explained that it is difficult for them to review 

enormous records and put forth a brief in the time period currently contemplated by the 

proposed rules. In jurisdictions featuring similar time frames, extensions of time are 

routinely requested and granted, the drafting of which takes more time and resources for 

the parties and the courts. This is avoidable with a more realistic briefing schedule.  

 

To that end, AAJ recommends that the briefing schedule in Rule 6 be modified to allow 

for the plaintiff to file and serve their brief within 60 days instead of 30. The schedule in 

Rule 8 should be modified to allow a reply brief to be filed within 21 days instead of 14. 

There parallel time adjustments would decrease the number of routine requests for 

extensions of time and be a more accurate representation of the briefing schedules that AAJ 

members often face, rather than adding more to the docket. 

  

2. Bracketed Language on Service 

 

The draft rule specifically requests feedback on the bracketed language found in “Rule 3. 

Service” related to the importance of providing notice to the plaintiff of the transmission 

of notice to the Commissioner when a complaint is not filed electronically. AAJ contends 

that notice to plaintiff in such a circumstance is vital, particularly when a complaint was 

not filed electronically. If the court is required to notify the Commissioner of the 

commencement of an action, the plaintiff must be made aware that this obligation has been 

met. Should there be any confusion in the future about whether this was done, it will help 

to document the timeline, including when it was communicated to plaintiff. Moreover, a 

plaintiff should not be penalized by not receiving notice of court actions simply because 

the CM/ECF system is not set up to account for such situations and because they, for 

whatever reason, are not able to file their complaint electronically. Transparency and 

communication are of the utmost importance, which the federal rules should encourage. 

Finally, AAJ notes that some federal rules already need updating to better accommodate 

remote or virtual court operations. It is important that new rules not be created in the interim 

that need updating to accommodate emergencies. Those changes should be made into rules 

amendments as they are considered. Thus, AAJ is in support of the bracketed language 

found in draft Rule 3. 

 

 

* * * 

 

AAJ thanks the Committee for their hard work in shaping this proposed supplemental rule and for 

their consideration of the comments herein.  
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Please direct any questions regarding these comments to Susan Steinman, AAJ Senior 

Director of Policy and Senior Counsel, at susan.steinman@justice.org or (202) 224-2885 and Amy 

Brogioli, AAJ Associate General Counsel, at amy.brogioli@justice.org or (202) 965-3508.  

 

 

 

Respectfully submitted, 

 

 
Tobias L. Millrood 

President 

American Association for Justice 
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