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 February 16, 2021 
 
Judge John D. Bates 
Chair, Committee on Rules of Practice and Procedure  
Judicial Conference of the United States 
 
Dear Judge Bates and committee members, 
 
Thank you for the opportunity to comment on proposed Supplemental Rules for Social Security 
Review Actions Under 42 U.S.C. § 405(g). 
 
The Empire Justice Center is a statewide not-for-profit law firm.  Its mission is to protect and 
strengthen the legal rights of poor, disabled, or disenfranchised people in New York through 
systems change advocacy, training and support to other advocates and organizations, and high 
quality direct civil representation.  As part of its mission, it represents numerous low-income 
disability claimants before the Social Security Administration (SSA) and in U.S. District Court.  
 
We endorse the comments submitted by the National Organization of Social Security Claimants 
Representatives (NOSSCR), of which we are members.  Like NOSSCR, we do not believe these 
supplemental rules are necessary. As noted by several commenters, the problems created for the 
courts by numerous Social Security appeals would be better addressed by the agency itself. 
Better decisions would lead to fewer appeals. If, however, the Committee determines that 
uniform rules are helpful, we reiterate the changes suggested by NOSSCR. For example, 
although many claims are amenable to complaints limited to “short and plain statements,” there 
are cases in which it could be important to alert the Commissioner in the Complaint to details 
that might affect whether the agency offers a voluntary remand earlier in the process. Similarly, 
requiring the Commissioner to file an Answer to the Complaint rather than simply submitting the 
Certified Administrative Record (CAR) in lieu of an Answer would require the agency to review 
the claim for possible remand at an earlier stage, which could lead to fewer cases having to be 
litigated. Currently, it appears that the agency or the Office of General Counsel does not 
thoroughly review the merits of the claim for litigation until the briefing stage.  
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We also agree with NOSSCR that any briefing deadlines imposed by these rules should be 
extended to 60, 60, and 21 days, respectively. Those deadlines have been imposed under a local 
rule in at least one of the districts in which we practice. As noted by Chief Judge Frank Geraci of 
the Western District of New York (WDNY) in his comment letter, those time frames are far 
more realistic. Shorter deadlines will invariably lead to more motions for extensions, further 
burdening the court’s resources. Of note, the WDNY local rule allows the Commissioner 90 
rather than 60 days to file an Answer. The Committee should consider amending its proposed 
rule accordingly. Even with the 90-day deadline, the Commissioner, particularly of late, has been 
unable to file the CAR in a timely fashion.  
 
In conclusion, we believe that the current Federal Rules of Civil Procedure combined with 
local rules like those of the WDNY are effective and flexible. It is not necessary to have 
special rules for Social Security cases. If, however, subject-specific rules are added to the 
Federal Rules of Civil Procedure, we ask you to consider these comments and those offered 
by NOSSCR. Thank you for the opportunity to comment on these proposed rules.  
 
Sincerely,  
 
 
Catherine M. Callery 
Emilia Sicilia 
Senior Attorneys and  
Disability Advocacy Program State-Wide Coordinators 
 


