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February 16, 2021  
 
Committee on Rules of Practice and Procedure  
Administrative Office of the United States Courts  
One Columbus Circle, NE Washington, DC 20544  
 
Re: Proposed Rulemaking on Federal Rule of Civil Procedure 12(a)(4). 
 

Dear Committee on Rules of Practice and Procedure: 

The NAACP Legal Defense and Educational Fund, Inc. (“LDF”) writes to express serious 
concerns regarding the proposed amendment to Federal Rule of Civil Procedure (“FRCP” or 
“Rule”) 12(a)(4), which would allow the Department of Justice (“DOJ”) 60 days to serve a 
responsive pleading after a motion to dismiss has been denied in cases where a United States 
officer or employee is sued in an individual capacity for an act or omission occurring in 
connection with duties performed on behalf of the United States. This amendment would 
extend the time for federal defendants to respond from the 14 days currently allowed under 
the rules but would leave the 14-day response time intact for all other defendants. LDF does 
not believe there is any justification for giving federal defendants such significantly favored 
treatment compared to all other defendants. Such an amendment would instead needlessly 
delay justice for plaintiffs whose civil rights are violated by federal employees.  

Founded by Thurgood Marshall in 1940, The NAACP Legal Defense & Educational Fund, 
Inc. (LDF) is the nation’s oldest civil rights legal organization. LDF strives to secure equal justice 
under the law for all Americans, and to break down barriers that prevent African Americans 
from realizing their basic civil and human rights. As such, LDF has brought suit against the 
United States government and its officials when they violate the civil rights of African 
Americans.  In particular, LDF has a longstanding concern with the doctrine of qualified 
immunity and similar defenses, which deny redress to deserving civil rights plaintiffs and 
insulate government officials from the consequences of their unconstitutional behavior. The 
proposed rule changes were requested by the DOJ with the express purpose of further 
sheltering federal defendants from litigation and expanding their already widespread use of 
immunity doctrines.  

 Given our broad experience with respect to litigation against the federal government 
and with the government’s use of motions to dismiss on the basis of qualified immunity, LDF 
welcomes the opportunity to comment on the proposed rule.   
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The proposed amendment would expand the number of days from 14 to 60 for federal 
defendants to file a responsive pleading following a district court’s denial of a motion to dismiss 
and would thus give federal defendants more than 6 weeks longer than all other defendants in 
this position. This is in addition to the fact that the DOJ already has 60 days to respond to a 
complaint in the first instance, rather than the 21 days afforded other defendants by the rules. 
This proposed further extension of federal defendants’ time to answer risks running afoul of 
FRCP 1, which ensures “the just, speedy, and inexpensive determination of every action and 
proceeding.” 

  The primary justification undergirding DOJ’s request for this rule change relates to the 
timing of appeals in cases in which a motion to dismiss was premised on the defense of official 
immunity. DOJ argues that, because Appellate Rule 4(a) allows federal defendants 60 days to 
file an interlocutory appeal from a motion to dismiss, under the current 14-day response period 
in Rule 12(a)(4), a federal employee might be compelled to answer a complaint in the district 
court before the Solicitor General has had time to decide whether to file an appeal of a denial 
of a motion to dismiss. The DOJ further argues that an unsympathetic court might then force 
the defendant to engage in discovery, which could partially thwart the purpose of what they 
hope might turn out to be a successful immunity defense on appeal.   

This reasoning is faulty and does not warrant an amendment to the rule. Even DOJ’s 
own reasoning, the proposed rule is vastly overinclusive:  it would substantially delay the 
answer in every case whether or not there is a potential immunity defense that could justify an 
interlocutory appeal. And, where DOJ does believe there is a meritorious immunity defense 
that may justify an interlocutory appeal, it can already seek a stay of any discovery request. 
Such requests are common, and district courts routinely adjudicate them by balancing the 
plaintiff’s need for prompt discovery, the burden on the government from having to produce 
such discovery, and the likelihood of success in any interlocutory appeal. This kind of careful 
approach ensures that cases proceed in the just and speedy manner required by Rule 1, while 
also permitting discovery stays when appropriate.    

I. The Proposed Rule Will Delay Justice. 

 First, the proposed rule change would further delay the progression of meritorious cases 
against the federal government or federal officers. Suits brought against federal officials under 
Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971), are subject to an immunity defense, 
which is immediately appealable.  Thus, federal defendants may automatically appeal a finding 
by a district court that they are not entitled to qualified immunity because the right at issue was 
clearly established at the time of the violation. And they do so regularly. Moreover, in recent 
cases, including Hartman v. Moore, 547 U.S. 250, 257 n.5, (2006) and Wilkie v. Robbins, 551 U.S. 
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537, 549 (2007), the Supreme Court has allowed federal defendants who are denied qualified 
immunity by a district court to also seek an immediate appeal on the substantive question of 
whether a Bivens cause of action even exists in a particular case. As one scholar has explained, 
federal defendants can now “obtain interlocutory appellate review of a universe of legal claims 
through bootstrapping – using a non-meritorious qualified immunity appeal as the jurisdictional 
hook, and then using the pendent appellate jurisdiction sanctioned in those . . . cases to justify 
review of other legal arguments.” Stephen I. Vladeck, Pendent Appellate Bootstrapping, 16 
Green Bag 2d 199, 209 (2013). 

Perhaps non-coincidently, interlocutory appeals have become increasingly common, and 
at earlier and earlier stages of litigation. Courts have noted the uptick, and cautioned litigants 
to be mindful of frivolous or meritless appeals. See, e.g., Ralston v. Cannon, 884 F.3d 1060, 
1068 (10th Cir. 2018); and district courts have noted that such meritless appeals serve only to 
delay resolution of cases. See, e.g., Olson v. Stewart, 240 F. Supp. 3d 1251, 1256 (N.D. Fla. 
2017); Estate of Heenan ex rel. Heenan v. City of Madison, No. 13-CV-606-WMC, 2015 WL 
3539613, at *3 (W.D. Wis. June 5, 2015).  

Adding additional time to answer rewards this frequent and ofttimes meritless use of 
interlocutory appeals and adds delay upon delay, forcing plaintiffs to wait even longer for an 
answer to their substantive claims, much less a resolution of those claims. Moreover, it would 
also delay those cases in which federal defendants do not file an interlocutory appeal despite 
there being no compelling justification for such delay. 

II. The Proposed Additional Time is Unnecessary. 

Second, the proposed rule change, while causing a potential delay in all cases with individual 
federal defendants, is also unnecessary to solve the issue of which the DOJ complains: the 
possibility of having to engage in the litigation of a case that may ultimately be dismissed on 
immunity grounds on appeal. Filing an answer to the complaint would rarely if ever, interfere 
with the defendants’ filing of their interlocutory appeal, and in cases where there might be 
some interference, the federal defendants can simply ask the court for an extension. Even if 
they are not granted an extension on their time to file an answer, defendants could request a 
stay of discovery in the district court until after their appeal is perfected.  

District courts routinely address requests for stays pending interlocutory appeals 
addressing qualified immunity and, while such stays are not automatic, they are often granted.  
See, e.g., Loumiet v. United States, 315 F. Supp. 3d 349, 353 (D.D.C. 2018) (granting a stay 
pending interlocutory appeal regarding an immunity defense to a Bivens claim); Sosa v. Hames, 
No. 05-23079-CV- TURNOFF, 2006 WL 1284927 (S.D. Fla. May 3, 2006) (staying proceedings as 
to all parties during interlocutory appeal based on qualified immunity); Summit Med. Assocs., 
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P.C. v. James, 998 F. Supp. 1339, 1342 (M.D. Ala. 1998) (staying proceedings in the district court 
during an interlocutory appeal to assert a non-frivolous immunity claim). But courts may also 
grant a stay only as related to the defendants and claims subject to the appeal. See e.g., Harris 
v. City of Balch Springs, 33 F. Supp. 3d 730 (N.D. Tex. 2014) (staying discovery pending appeal as 
to § 1981 and § 1983 claims against individual defendant asserting qualified immunity, but 
allowing discovery as to other remaining claims), or refuse to grant a stay of altogether where 
inappropriate, see, e.g., Rigdon v. Georgia Bd. of Regents, 594 F. Supp. 2d 1312, 1316 (S.D. Ga. 
2008) (recognizing that while “it is generally proper for a district court to stay proceedings 
pending an interlocutory appeal of a denial of immunity,” no stay is appropriate where, as here, 
the appeal was frivolous and brought solely for the purpose of delay).  

Thus, where delay is warranted, and only in those cases, courts have the authority to 
grant it. This is a more precise and targeted way to address the issue of which DOJ complains 
than a Rule change that amends the timing in all cases with individual federal defendants and 
which could incentivize further use of interlocutory appeals and qualified immunity defenses.  

Plaintiffs who bring constitutional claims against federal defendants already face an 
uphill battle in having their cases adjudicated on the merits by federal courts, including high 
pleading standards and an ever-broadening scope of official immunity defenses. There is no 
justification for further delaying justice in these cases for the narrow purpose of saving federal 
defendants the need to ask a court for an extension when warranted. For this reason, we 
oppose the proposed changes to Rule 12(a)(4). 

If you have any further questions about these comments, please contact Rachel Kleinman, 
Senior Counsel, at rkleinman@naacpldf.org or 212-965-3709. 

Sincerely,  

s/Rachel M. Kleinman 
Samuel Spital 
Rachel M. Kleinman 
NAACP Legal Defense & Educational Fund, Inc. 
40 Rector Street, 5th Floor 
New York, NY 10006 
 
Lisa Cylar Barrett  
NAACP Legal Defense & Educational Fund, Inc. 
700 14th Street, NW 
Suite 600 
Washington, DC 20005-2010 
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