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COMMENTS OF ALAN B. MORRISON

IN SUPPORT OF PROPOSED SUPPLEMENTAL RULES FOR

SOCIAL SECURITY CASES

I am the Lerner Family Associate Dean for Public Interest and Public Service Law at the 

George Washington University Law school, where I teach civil procedure and constitutional law.  

I am submitting these comments on my own behalf based on the following experiences that I 

believe are relevant to these proposed Rules.

From 1968-1972 I was an Assistant U.S. Attorney in the Southern District of New York, 

and for the last two I was Assistant Chief of the Civil Division, where I supervised between 20-

30 attorneys.  In that Office, I saw a number of social security disability cases of the kind 

covered by this proposal, and I can think of none in which Rules like these proposed would not 

have been helpful to the parties and the courts.  From 1972-2004, I was with the Public Citizen 

Litigation Group, which I co-founded with Ralph Nader and which I directed for more than 25 

years. Our office did not represent claimants in the District Court but did from time to time serve 

as co-counsel on social security appeals.  Again, my experience from those cases also lead me to 

support this proposal.  

Finally, I have been a member or senior fellow of the Administrative Conference on the 

United States for more than 40 years, and I served on the Committee of ACUS that 

recommended the idea for special rules for social security cases to the Judicial Conference.  As a 

result of my role at ACUS, I was invited to appear before the sub-committee of the Civil Rules 

Committee that drafted these Rules, and I submitted comments to it on an earlier draft.  I have a 
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few specific comments on these proposed Rules, but first I want to offer a few reasons to support 

the basic concept of special rules for these cases.

The main reason that I support this change is that the current Civil Rules do not fit at all 

well with social security disability cases.  The decisions in those cases are based on a closed 

record to which the substantial evidence test is applied.  They are thus like many other 

administrative cases that are appealed directly to a Circuit Court where the Federal Rules of 

Appellate Procedure, on which these proposed Rules are modeled, apply.  If Congress had 

directed that social security cases go directly to the circuit courts, the fit would be ideal, and the 

fact that Congress decided to start these cases in the District Court, with only one judge instead 

of three hearing the case, is no reason to prefer  the Civil Rules, solely to preserve the principle 

that those Rules be trans-substantive.

Nor does the fact that a number of District Courts, or even District Judges, have devised 

their own local rules to deal with the obvious short-coming of the current Civil Rules for these 

cases provide a basis for rejecting these Rules.  In my experience variations in local rules are a 

significant burden on all counsel except those who regularly practice in that court.  Because most 

social security cases are handled by lawyers from the agency, not Department of Justice lawyers 

or Assistant U.S. Attorneys, having to become familiar with local rules is an unnecessary burden 

on those lawyers as well as on the lawyers for claimants who, we were informed during the 

ACUS discussions, practice in many jurisdictions.  Similarly, the idea of the Department of 

Justice to have a model local rule for these cases combines the bad features of local rules (which 

would inevitably vary from the “model”) and also undermines the trans-substantive principles 

underlying the Civil Rules.
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The sheer number of these cases – 7-8,000 per year – provides another reason why a 

change is worth the effort and any incursion on the principle of transubstantiality. If there were 

just a few of these cases, or they were centralized in a few districts, the balance against creating 

these Rules might be different.  But it is not.  The time has come for change, and this carefully 

crafted set of Rules does the job very nicely, although I have one question and a couple of minor 

suggestions.

***

The draft is clear that cases raising issues other than whether the record supports the 

agency’s determination cannot use these Rules.  However, the comment to Rule 1(a) on page 

221, after stating that the Rules are available only for a single individual, adds “or perhaps plural 

claimants who rely on a single individual’s wage record and circumstances,”  but with no further 

explanation.  Rules 2(b)(1) (B) and 1(C) raise a similar question where they suggest the possible 

need for the last four digits of the social security numbers for more than one person.  In neither 

set of comments is there any further explanation. What these references appear to me to be 

covering are situations in which (a) there may be more than one beneficiary (two children 

claiming benefits from a deceased parent) or (b) a surviving spouse claiming future benefits as 

well as the benefits owed during the life of a deceased spouse.  But whatever the case, this 

confusion needs to be eliminated and the intent clarified.  

If I am right about the explanation, one way to do this would be combining (B) & (C), 

with (C) coming first, in this way:
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(B) the name, county of residence, and last four digits of the social security number of (i) 

the person on whose wage record benefits are claimed and (ii) any other person 

[individual] who is claiming benefits based on the wages of such person.

The comments would then give examples of situations in which (ii) would apply.  But if I am 

mistaken, and there are other situations included in “perhaps” and (C), then another answer needs 

to be supplied to the questions raised by them.  At the very least, (B) and (C) can probably be 

combined or perhaps one can be eliminated.

Rule 3 includes the following language in brackets: “where the action is filed.”  It may 

not be absolutely necessary, but including it does seem helpful, and it is only five words

On page 219, in the third full paragraph in the next to last line, I would delete “who 

wishes” as both unnecessary and confusing.  The sentence is much clearer without them.  I 

would also add “the plaintiff” in the next line before “to do” and strike “so.”  That sentence 

would then read this way: “Rule 2(b)(2), however, permits a plaintiff to plead more than Rule 

2(b)(1) requires the plaintiff to do.” 

I seem to recall that some of the local rules that were developed to deal with social 

security cases had word limits on briefs, some of which seemed rather short.  The Civil Rules, 

unlike the Appellate Rules, do not have word limits on briefs, although some local rules do have 

them.  My recommendation is that the comments should state that District Courts should not 

impose word limits for social security briefs any different from other briefs.

My recollection is that attorneys from the Social Security Administration handle the 

briefing and oral arguments, if any, for most of the cases.  In the past, some District Judges have 

insisted that an AUSA be present in court with the SSA attorney.  I do not know if this still 
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occurs, and I would suggest that the committee check with SSA to see if this is a problem and if 

so, to consider what, if anything, the committee might do to alleviate it.


