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The Honorable John D. Bates 
Chair, Committee on Rules of Practice and Procedure 
Judicial Conference of the United States 
Washington, D.C. 20544 
 
Dear Judge Bates and Standing Committee Members: 

 
In his 2015 year-end report on the Federal judiciary, Chief Justice Roberts encouraged 

judges and lawyers to “engineer a change in our legal culture that places a premium on the 
public’s interest in speedy, fair, and efficient justice.”1 Chief Justice Roberts emphasized the 
“obligation of judges and lawyers to work cooperatively in controlling the expense and time 
demands of litigation.”2 The Judicial Conference’s work in drafting a set of supplemental rules 
for Social Security review actions in Federal district court is an important step toward achieving 
the goal that Chief Justice Roberts articulated. The Social Security Administration strongly 
supports the adoption of the published Supplemental Rules. 

 
We take this opportunity to explain our continued support and to propose a few additional 

matters for the Committee’s consideration. We thank the Committee for its time and attention. 
 
The Supplemental Rules promote uniformity, which will lead to greater efficiency 
and fairness. 

 
As the Committee is aware, a 2016 report prepared for the Administrative Conference of 

the United States (ACUS) found that the current procedures governing Social Security litigation 
in the Federal courts are neither speedy nor efficient because of a lack of uniformity and because 
“[a]s appeals,” Social Security cases “do not fit the Federal Rules’ one-size-fits-all mold, crafted 
with ordinary civil actions as the model.”3 Recognizing the imperfect fit of the current Federal 
Rules of Civil Procedure, more than half of all Federal district courts have developed their own 
procedures for these cases. Those procedures, however, vary considerably from jurisdiction to 
jurisdiction and, within districts, often from judge to judge. The resulting “[b]alkanized 

                                                 
1 https://www.supremecourt.gov/publicinfo/year-end/2015year-endreport.pdf, at 11.  

2 Id. at 6. 

3 Gelbach, J. and Marcus, D. A Study of Social Security Litigation in the Federal Courts (July 28, 
2016), at 128 (https://www.acus.gov/sites/default/files/documents/2016.07.28%20Report%20-
%20A%20Study%20of%20Social%20Security%20Litigation%20in%20the%20Federal%20Cour
ts.pdf). 

https://www.supremecourt.gov/publicinfo/year-end/2015year-endreport.pdf
https://www.acus.gov/sites/default/files/documents/2016.07.28%20Report%20-%20A%20Study%20of%20Social%20Security%20Litigation%20in%20the%20Federal%20Courts.pdf
https://www.acus.gov/sites/default/files/documents/2016.07.28%20Report%20-%20A%20Study%20of%20Social%20Security%20Litigation%20in%20the%20Federal%20Courts.pdf
https://www.acus.gov/sites/default/files/documents/2016.07.28%20Report%20-%20A%20Study%20of%20Social%20Security%20Litigation%20in%20the%20Federal%20Courts.pdf
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procedural governance” conflicts with the “fundamental premise” that litigation “proceeds most 
efficiently and successfully when procedural governance is uniform to the extent possible.”4 
 

Uniformity in the rules governing the Social Security workload in Federal district court 
will save time and expense for claimants, the claimants’ bar, and the Government by 
streamlining procedures and by providing clear and consistent guidance to all involved. When 
applied to the approximately 18,000 Social Security judicial review cases brought in Federal 
district court each year, the savings and efficiencies will be significant. Recent increases in the 
number of new court cases5 make the need for improved efficiency even greater. 
 

Uniformity will also promote fairness. The Social Security Administration has an interest 
in ensuring that all claimants are treated similarly, no matter what their geographic location. Yet 
different procedural rules can lead to undesirable dissimilar treatment. Burdensome procedures 
adopted by some districts or individual judges, such as simultaneous briefing schedules, joint 
briefing, joint statements of facts, and requirements that the agency file its brief before the 
plaintiff, can increase delays and litigation costs for some claimants, while leaving other 
claimants free from those costs and delays.   
 

For these reasons, we are heartened to see the Committee Note explaining the procedure 
set out in Supplemental Rule 5 “displaces summary judgment or such devices as a joint 
statement of facts” as well as “local rules or practices that are inconsistent with the simplified 
procedure established by these Supplemental Rules.” For the same reasons, we urge the 
Committee to consider expanding the Supplemental Rules to cover the area of attorney fee 
petitions under section 206(b) of the Social Security Act (Act), 42 U.S.C. § 406(b). We discuss 
that subject more fully below.   

 
The Supplemental Rules focus on the right cases in the right way. 
 
Supplemental Rule 1(a) explains that the Supplemental Rules “govern an action under 42 

U.S.C. § 405(g) for review on the record of a final decision of the Commissioner of Social 
Security that presents only an individual claim.” That describes virtually all of the approximately 
18,000 Social Security civil actions filed each year, in which an individual plaintiff seeks judicial 
review of the Commissioner’s final decision about a claim for benefits or a related matter.6 By 
its terms, Supplemental Rule 1(a) covers cases brought under both title II of the Act (relating to 
old-age, survivors, and disability insurance benefits) and title XVI of the Act (relating to 
Supplemental Security Income (SSI)). These cases involve “a final decision of the 
Commissioner,” and they are all brought and reviewed under section 405(g), either directly (as in 
the case of title II) or by incorporating section 405(g) (as in the case of title XVI, see 42 U.S.C. 

                                                 
4 Id. 

5 In Fiscal Year 2020, 19,454 new Social Security cases were filed in Federal district court. See 
https://www.ssa.gov/appeals/court_process.html.  

6 On rare occasions, a plaintiff includes a request for review of the Commissioner’s final decision 
with a constitutional or other challenge relating to the agency. The Committee Note states that 
actions seeking relief “beyond review on the administrative record” fall outside the Supplemental 
Rules, and we agree that exclusion is appropriate for such cases.  

https://www.ssa.gov/appeals/court_process.html
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§ 1383(c)(3)). Nearly all of the cases governed by the Supplemental Rules will involve a 
challenge to the Commissioner’s final decision to benefit entitlement to one or the other of those 
titles, or both.7 Although we understand the current draft of the Supplemental Rules to apply to 
such cases, one commenter expressed concern about SSI cases, presumably because the rule text 
does not specifically mention 42 U.S.C. § 1383(c)(3). Because of that potential ambiguity, it may 
be prudent to include further explanation in the Committee Note. There should be no confusion 
that SSI cases do, in fact, fall within the scope of the Supplemental Rules.  

 
Just as importantly, the Supplemental Rules properly exclude cases brought under other 

statutes that incorporate section 405(g)’s review procedures, but that relate to determinations 
made by someone other than the Commissioner.8 The Supplemental Rules also appropriately 
exclude cases such as class actions, which, though a miniscule subset of cases filed against the 
agency, may require additional procedures, including additional motion practice and, potentially, 
discovery. In our experience, when these atypical cases arise, it will be readily apparent to the 
court and the parties, and they can be handled—as they currently are—under the Federal Rules 
of Civil Procedure. 
 
 The Supplemental Rules properly recognize that in handling the Social Security 
workload, district courts serve an appellate function and review a closed administrative record.  
Recognizing the appellate nature of Social Security litigation provides the appropriate context for 
these cases, which will assist the parties in crafting their arguments and the courts in reviewing 
them. 
 
 By setting out streamlined procedures for case initiation, Supplemental Rules 2, 3, and 4 
eliminate unnecessary hurdles. Courts will face fewer issues related to service, and speedier 
service on the government and improved clarity in the plaintiff’s initial filing will assist the 
agency in promptly generating a record of the administrative proceedings. We support those 
districts that have already implemented procedures for electronic service, such as the Northern 
and Western Districts of New York, the Northern and Central Districts of Illinois, and the 
Western District of Washington. We note that one commenter has suggested that the 
Commissioner or the Attorney General provide blanket consent for electronic service. We defer 
to the Committee on whether such blanket consent is necessary; if it is, we would be happy to 
work to provide it. Plaintiffs’ bar and plaintiffs themselves will benefit from procedures that 
make it easier, and less expensive, to draft, file, and serve the initial filing.9   
                                                 
7 The same language in Supplemental Rule 1(a) also covers actions brought under other statutory 
provisions that incorporate section 405(g)’s review procedures, but concern the Commissioner’s 
decision-making: 42 U.S.C. § 1395w-114(a)(3)(B)(iv)(III), which applies to eligibility 
determinations for the Medicare Part D prescription drug low-income subsidy, and 42 U.S.C. 
§ 1009(b), which applies to determinations regarding special benefits for certain veterans of 
World War II. While such cases are extremely uncommon, there appears to be no good reason to 
exclude them from the scope of the Supplemental Rules. 

8 See, e.g., 42 U.S.C. §§ 1320a-7(f), 1395w-22(g)(5), 1395cc(h)(1)(A), 1395ff(b)(1)(A), 
1395mm(c)(5)(B), 1395rr(g)(3), and 1396i.  

9 Dean Alan Morrison has suggested that Supplemental Rule 2, which specifies the contents of 
the plaintiff’s initial filing should be clarified. We agree it might be possible to combine 
subparagraphs (b)(1)(B) and (b)(1)(C), but Dean Morrison’s suggested revision would remove a 
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 With respect to the Commissioner’s initial response to the complaint, the Supplemental 
Rules strike an appropriate balance. In the vast majority of cases, an answer from the 
Commissioner is unnecessary, and the parties are able to proceed to briefing as soon as the 
administrative record is filed because the legal issue is defined by statute. At least 25 Federal 
districts currently allow for the administrative record to serve as the Commissioner’s answer 
without any issue.10 In the rare case that warrants an affirmative defense, Supplemental Rule 4(b) 
preserves the Commissioner’s ability to assert one. 
 
 Supplemental Rules 6, 7, and 8, which provide for responsive briefing, will encourage the 
parties to address the issues—and each other’s contentions—more clearly and directly, 
improving the quality of briefing. 

 
Changes for the Committee’s consideration 

 
60-day briefing deadlines 

 We join other commenters in urging the Committee to extend the default briefing 
deadlines in the Supplemental Rules to 60 days. That is currently the rule in a number of 
jurisdictions,11 and we have concerns about reducing the timeline. As other commenters have 

                                                 
phrase—“the person for whom benefits are claimed”—that must be retained in some form to 
capture title XVI (SSI) cases. Unlike title II cases, title XVI cases do not implicate “wage 
records” (or, to use the term in the Commissioner’s regulations, “earnings records,” see, e.g., 20 
C.F.R. § 404.801), so the Supplemental Rules must not refer exclusively to claimants seeking 
benefits on someone’s earnings record. With that said, it is true that in many title II cases, the 
“person for whom benefits are claimed” will be the same as “the person on whose [earnings] 
record benefits are claimed.” Accordingly, it might be prudent to include an explanation that it 
will not always be necessary to make use of subparagraph (b)(1)(C) to identify a different 
individual than identified in subparagraph (b)(1)(B). 

10 See LR 9.1(b) (D.N.H.); Acceptance of Service Agreement Involving Commissioner of Social 
Security Administration and U.S. Attorney’s Office (D.R.I.); Standing Scheduling Order – Social 
Security Cases II(b)(ii) (D. Conn.); Administrative Order 2015-05 (E.D.N.Y.); General Order 
#18(C) (N.D.N.Y.); Standing Order M10-468 (S.D.N.Y.); L.R.Civ.P. 5.5(c) (W.D.N.Y.); 
General Order No. 74 (D. Vt.); L.Civ.R. 9.1(c) (D.N.J.); Administrative Order 2019-02 (D. Md.); 
S.D. Ohio Civ. R. 8.1(b) (S.D. Ohio); W.D. Mich. LCivR 8.3 (W.D. Mich.); LR 8.1(b) (N.D. 
Ill.); N.D. Ind. L.R. 7-3(a) (N.D. Ind.); S.D. Ind. L.R. 5-12(b) (S.D. Ind.); Procedures In Social 
Security Disability Appeals (c) (E.D. Wis.); Scheduling Order for Social Security Appeals (E.D. 
Cal.); General Order No. 359 (D. Idaho); L.R. 12.3 (D. Mont.); ECivR 12(a)(2) (E.D. Wash.); 
General Order 05-15 (W.D. Wash.); D.C.COLO.LAPR 10.2(a)(2) (D. Colo.); GO-16-05 (E.D. 
Okla.); GO-16-09 (N.D. Okla.); Local Rule 83.6(b) (D. Wyo.). 

11 See, e.g., Standing Scheduling Order – Social Security Cases III(a), IV(a) (D. Conn.); L.R. 
9(a)(2) (D. Vt.); Administrative Order 2015-05 (E.D.N.Y.); Standing Order M10-468 
(S.D.N.Y.); L.R.Civ.P. 5.5(d) (W.D.N.Y.); Administrative Order 2019-02 (D. Md.). In addition, 
the Eastern, Middle, and Western Districts of North Carolina; the Middle District of Louisiana; 
the District of Oregon; and divisions within the Eastern District of Texas provide for 60-day 
deadlines by scheduling order. Other jurisdictions—including the District of New Jersey, the 
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noted, both plaintiffs’ bar and agency attorneys have massive caseloads, and reduced timelines 
likely will result in more requests for extensions of time, a pointless and inefficient exercise for 
all concerned. 

Attorney’s fees 
 
 We again urge the Committee to consider including a rule relating to attorney’s fee 
petitions under 42 U.S.C. §§ 406(b)12 and 1383(d)(2).13 We recognize that this has previously 
been considered, but at least one other commenter has made this suggestion, some jurisdictions 
have already seen fit to include detailed rules on these fee provisions,14 and we think guidance 
would be valuable and well-received. If the Committee were inclined to reconsider its position, 
we would be pleased to work with the Committee and members of the plaintiffs’ bar on a 
proposal that would be useful for and agreeable to all parties. 
 
 Unlike the procedures for seeking attorney’s fees under the Equal Access to Justice Act 
(EAJA), 28 U.S.C. § 2412, the procedures for seeking such fees under section 406(b) are not 
defined by statute. Section 406(b) does not specify when a plaintiff’s attorney must file a fee 
petition, or what the attorney must show. As a result, individual courts have cobbled together 
different rules and practices, including as to timing.15 For example, an attorney who practices in 
                                                 
Western District of Louisiana, the Eastern and Western Districts of Kentucky, the Northern 
District of Illinois, and the Districts of Arizona, Minnesota, and Montana—allow 60 days for at 
least one of the parties.  See L.Civ.R. 9.1(c) (D.N.J.); Standing Order for Disposition of Social 
Security Appeals, SO 1.72 (W.D. La.); LR 83.11(c) (E.D. Ky.); LR 83.11(c) (W.D. Ky.); LR 
16.4(a) (N.D. Ill.); LRCiv 16.1 16.1(a) (D. Ariz.); LR 7.2(c) (D. Minn.); L.R. 78.2(b) (D. Mont.). 
12 Section 406(b) provides, in relevant part: 

Whenever a court renders a judgment favorable to a claimant under this 
subchapter who was represented before the court by an attorney, the court may 
determine and allow as part of its judgment a reasonable fee for such 
representation, not in excess of 25 percent of the total of the past-due benefits to 
which the claimant is entitled by reason of such judgment, and the Commissioner 
of Social Security may, notwithstanding the provisions of section 405(i) of this 
title, but subject to subsection (d) of this section, certify the amount of such fee 
for payment to such attorney out of, and not in addition to, the amount of such 
past-due benefits. In case of any such judgment, no other fee may be payable or 
certified for payment for such representation except as provided in this paragraph. 

42 U.S.C. § 406(b)(1)(A). 

13 Section 1383(d)(2) incorporates the fee provisions of section 406. 

14 See, e.g., Local Civ. Rule 83.VII.07 (D.S.C.); LCivR 54.2 (W.D. Mich.); LR 54.2 (E.D. 
Mich.). 

15 See, e.g., Local Civil Rule 7.1(d) (E.D.N.C.) (65 days); LR 4000-8 (D. Or.) (60 days); S.D. 
Ohio Civ. R. 54.2(b) (45 days); LCivR 54.2(a) (W.D. Mich.) (35 days); LR 7.2(e) (D. Minn.) (30 
days); LR 54.2 (E.D. Mich.) (14 days); LR Civ P 9.6 (S.D.W. Va.) (motion must be filed 
“promptly”). See also Sinkler v. Berryhill, 932 F.3d 83, 87–89, 89 n.6 (2d Cir. 2019) (applying 
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both the Western and Eastern Districts of Michigan has 35 days to file a petition in the former 
but only 14 in the latter. See W.D. Mich. LCivR 54.2(b)(i); E.D. Mich. LR 54.2(a).  An attorney 
in the Eastern District of North Carolina, meanwhile, has 65 days. See Local Civil Rule 7.1(d) 
(E.D.N.C.). 
 
 What is more, while section 406(b) requires that a fee award be “reasonable,” it is silent 
as to what should be submitted in support of the petition, making the court’s determination all 
the more difficult. We also think it prudent to require that an attorney seeking section 406(b) fees 
attest to having informed the plaintiff of the request. Unlike EAJA fees, which are paid from 
government funds, section 406(b) fees are paid by the claimant, either directly or through 
withholding of benefits. The Supreme Court has noted that the Commissioner “has no direct 
financial stake in the answer to the section 406(b) question; instead, she plays a part in the fee 
determination resembling that of a trustee for the claimants.” Gisbrecht v. Barnhart, 535 U.S. 
789, 798 n.6 (2002). The unusual nature of this fee provision would make a standardized 
procedure especially valuable. 
 
 Because we think the parties and the courts would benefit from uniform guidance on the 
attorney’s fee provisions in the Act, we note it again for the Committee’s consideration. 
 

CONCLUSION 
 
 The Committee’s published Supplemental Rules create a process that is speedier, more 
efficient, and less expensive for the many thousands of claimants each year who seek judicial 
review of Social Security’s final decision on a claim for benefits or a related matter.  We strongly 
support their adoption. 
      Sincerely, 
       

 
Royce B. Min 
General Counsel 

                                                 
Civil Rule 54(d) and the doctrine of equitable tolling, but also noting the differing approaches 
taken by both circuit and district courts nationwide); McGraw v. Barnhart, 450 F.3d 493, 505 
(10th Cir. 2006) (motion is to be filed under Civil Rule 60(b)(6) and thus “within a reasonable 
time of the Commissioner’s decision awarding benefits”). 


