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Court Procedure & Practice:  Current Developments 

 
I. U.S. Tax Court:  Additions and Amendments to Tax Court Rules 

A. Additions 

1. The Tax Court has proposed the addition of three new Tax Court rules, 
“intended and designed to fill gaps” in the current Rules.  See Tax Court 
Press Release (March 23, 2022). 

2. Rule 63, Intervention: The Court has proposed the adoption of a general 
intervention rule, in place of its current practice of looking to FRCP 24.  
Under the proposed rule, intervention is allowed as a matter of right when 
a person is given an unconditional right to intervene under federal law.  
Permissive intervention will be allowed when a person has a conditional 
right to intervene under federal law, or if the person has a stake in the 
outcome of the litigation that cannot be adequately protected by the 
parties. 

3.  Rule 92, Identification and Certification of Administrative Record In 
Certain Actions:  Proposed new Rule 92 provides that, in cases where the 
Court’s determination would ordinarily be based on the administrative 
record, the parties must file a stipulated administrative record by 30 days 
after the notice setting the case for trial.  If the parties cannot agree on a 
stipulated record, the Commissioner must file the entire administrative 
record and certify its genuineness.   

4. Rule 152, Brief of an Amicus Curiae: Proposed Rule 152 allows a person to 
file a motion for leave to file an amicus brief, and allows a judge to direct 
the filing of an amicus brief.  Such brief is limited to 25 pages and must be 
filed no later than 14 days after the first brief of the party being supported. 

B.  Amendments 

1. The Court also has proposed multiple amendments to its Rules, including: 

a) amending Rule 21, Service of Papers, to clarify and expand on the 
rules around serving papers through Dawson, and to require a 
party/counsel to inform the Court of a change in email address; 
and 

b)  amending Rule 25, Computation of Time, in part to conform to 
new Code section  7451(b), addressing instances when the Clerk’s 
office is inaccessible. 



2 
 

II. Court of Federal Claims:  Amendments to Rules Government Tax 
Partnership Procedures 

A. In August 2021, the Court of Federal Claims amended  Appendix F of its Rules 
regarding procedures for tax partnership cases. 

B. Appendix F was bifurcated into two Titles:  Title I retained the TEFRA 
partnership rules, while Title II added new rules to address BBA partnerships. 

C. The CFC’s BBA rules conform to the U.S. Tax Court’s BBA rules to ensure 
uniformity.  See Rules of the United States Court of Federal Claims, at 163. 

III. Recent Case Law 

A. Brown v. United States, No. 2021-1721 (Fed. Cir., Jan. 5, 2022) 

1. On appeal from the CFC, the Federal Circuit addressed subject matter 
jurisdiction of a refund suit.  In 2019, the taxpayers filed an amended 
2015 return claiming a foreign earned income exclusion, signed by an 
attorney but without any power of attorney attached. 

2. The IRS denied the refund claim because the taxpayers lived/worked in 
Australia and “may have” entered into a closing agreement precluding a 
claim to the exclusion. 

3. Before the Court was whether subject matter jurisdiction was lacking 
because the refund claim was not “duly filed” because it was not signed by 
the taxpayers and was not accompanied by a power of attorney.   

4. The Federal Circuit held that the adequacy of a refund claim under section 
7422 is not jurisdictional (unlike the timing of a refund claim under that 
section):  “We conclude that the “duly filed” requirement in § 7422(a) is 
more akin to a claims-processing rule than a jurisdictional requirement.” 

B. Laidlaw's Harley Davison Sales, Inc. v. Commissioner, No. 20-73420 (9th Cir. 
2022) 

1. A taxpayer failed to disclose participation in a listed transaction, and the 
IRS asserted a penalty and notified the taxpayer using a 30-day letter. 

2. No supervisor had approved the penalty before the issuance of the 30-day 
letter. 

3. The Tax Court held that the penalty was invalid because of the absence of 
approval before the 30-day letter. 

4. A 9th Circuit panel reversed, holding that the supervisor nevertheless 
approved the penalty before assessment “and while she still had 
discretion to withhold approval.” 
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5. The 9th Circuit held that the Tax Court’s position—that the penalty must 
be approved before communicated to the taxpayer—has no basis in the 
statute. 

C. Weston v. United States, No. 2022-1179 (Fed. Cir. April 13, 2022) (non-
precedential) 

1. In Weston, the Federal Circuit considered whether the “mailbox rule” 
applied to a taxpayer’s complaint for a refund filed in the CFC. 

2. Under section 7422, a taxpayer has 2 years to file a refund suit in court 
after the IRS denies the claim.  The taxpayer mailed a refund claim in the 
CFC before the 2-year deadline expired, but it was received by the CFC 
after the deadline. 

3. The codified mailbox rule, section 7502, explicitly applies only to the Tax 
Court.  Conversely, the CFC rules govern the filing of a refund claim in 
that court, and do not have a mailbox rule.  The Federal Circuit therefore 
upheld the CFC’s determination that it lacked jurisdiction. 

D. Lewis v. Commissioner, 158 T.C. No. 3 (2022) 

1. Petitioner and her former spouse filed joint returns when they were 
married.  The IRS determined a deficiency for certain of those years.  
Petitioner submitted an offer to the IRS, offering to concede all 
adjustment and penalties but reserving the right to claim section 6015 
relief.  The IRS denied the offer. 

2. During the Tax Court proceedings, the IRS determined petitioner was 
entitled to section 6015 relief, and moved for an entry of decision. 

3. Petitioner objected to the entry of decision, claiming she made a qualified 
offer and was entitled to costs. 

4. The Tax Court held that her offer was not a “qualified offer” because it did 
not offer an actual amount to settle the liability.  The reservation of a right 
to claim section 6015 relief was not a qualified offer, and petitioner was 
not entitled to costs because the IRS’ position was substantially justified 
in any event. 

E. Treece Investment Advisory Corp. v. Commissioner, T.C. Memo. 2022-38 

1. In 2019, the IRS sent a notice to the taxpayer reclassifying a worker as an 
employee rather than an independent contractor.  The IRS’ Voluntary 
Classification Settlement Program allows employment tax relief for 
certain taxpayers who agree to treat workers as employees prospectively.  
The IRS denied the taxpayer’s participation in the program, and the 
taxpayer brought suit in the Tax Court. 

2. Respondent brought a partial motion to dismiss, arguing that the Tax 
Court does not have jurisdiction to determine whether the IRS properly 
denied relief under the program. 
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3. The Tax Court held it did have jurisdiction over the claim.  The Court has 
jurisdiction to determine worker classification issues, and acceptance into 
the program directly affects the liability in an employment tax case. 
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