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i 

CERTIFICATE AS TO PARTIES, RULINGS & RELATED CASES 

 Pursuant to D.C. Circuit Rule 28(a)(1), counsel for the Appellant certifies as 

follows: 

A. Parties, Intervenors, and Amici Curiae 

 The Parties appearing in the Tax Court were as follows: 

 John M. Crim 

 Commissioner of Internal Revenue 

There were no intervenors below or amici curiae before the Tax Court. 

B. Ruling Under Review 

 The rulings under review are as follows: 

 On October 4, 2021, the Tax Court (Lauber, J.) entered a Memorandum 

Opinion, T.C. Memo. 2021-117, JA-143,1 followed, on October 5, 2021, by an Order 

and Decision granting the Appellee’s motion for summary judgment, denying 

Appellant’s motion for summary judgement, and upholding the administrative 

determination upon which the proceedings below were based. JA-163. 

 Also, on September 25, 2017, the Tax Court (Marvel, J), issued an Order 

denying Appellant’s alleged separation of powers violation of the Constitution in his 

Motion to Declare 26 U.S.C. § 7443(f) Unconstitutional. JA-033. 

 
1 “Doc. #” refers to the docket entries before the District Court; “JA” refers to the 
Joint Appendix. 
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C. Related Cases 

 There are no related or pending cases in this Court or any other appellate court 

or the Tax Court presenting similar issues to those presented here. 

 However, regarding the constitutionality of 26 U.S.C. § 7743(f) (“§ 7743(f)”), 

this Court previously considered a similar claim in Kuretski v. Comm’r, 755 F.3d 929 

(D.C. Cir. 2014), which Appellant contends is not controlling precedent given the 

statutory amendment that followed this Court’s decision. See 26 U.S.C. § 7441 

(providing that “[t]he Tax Court is not an agency of, and shall be independent of, the 

executive branch of the Government” (enacted in the Consolidated Appropriations 

Act, 2016, PL 114-113, December 18, 2015, 129 Stat 2242)).  

 

STATEMENT REGARDING ORAL ARGUMENT 

 Because of the complexity of the issues involved, which include constitutional 

and pure legal questions, the outcomes of which affect all taxpayers, Appellant 

respectfully requests oral argument. 
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STATEMENT OF SUBJECT MATTER & APPELLATE JURISIDICTION 

The Tax Court had jurisdiction under 26 U.S.C. § 6330(d)(1).  This Court has 

jurisdiction pursuant to 26 U.S.C. § 7482(a)(1).2  

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

1. Whether the Tax Court erred as a matter of law in finding that the President’s 

removal authority over Tax Court judges under 26 U.S.C. § 7443(f) does not violate 

the Separation of Powers Doctrine; 

2. Whether the Tax Court erred by applying an unlimited (i.e., no applicable) 

statute of limitations (“SOL”) period for the Government to assess a penalty under 26 

U.S.C. § 6700; 

3. Whether the default three-year SOL on assessment applies under the Internal 

Revenue Code (the “Code”) viz., 26 U.S.C. § 6501(a) or, alternatively, if the Code 

does not specifically provide for any such limitations period, whether the five-year 

SOL applies under 28 U.S.C. § 2462; and 

4. Whether the Tax Court failed to properly apply the summary judgment 

standard of review in determining that Appellant had not sufficiently raised a 

genuinely disputed material fact, i.e., that Appellant had not received the Notice of 

 
2 Venue is proper in this Court under 26 U.S.C. § 7482(b)(1) (flush language) because 
Appellant (at the time of filing of the Tax Court petition) was living abroad in Malta 
and, thus, not a resident of a location covered by any U.S. Circuit Court of Appeals. 
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Federal Tax Lien (“NFTL”) and, thus, was statutorily permitted to raise the issue of 

underlying liability in his Collection Due Process (“CDP”) hearing. 

STATEMENT OF THE CASE 

 After Appellant was convicted, see United States v. Crim, 553 Fed. App’x 170 (3d 

Cir. 2014) cert. denied, 134 S. Ct. 2851 (2014), the IRS proceeded to apply civil 

penalties related to his criminal conduct. According to the record evidence, JA-086, 

the first communication occurred in a letter notifying the Appellant of the IRS’s 

intention to impose penalties under Section 6700: 

The IRS mailed the June 16, 2010, letter to [Appellant] at the prison in 
which he was incarcerated. The letter was addressed to “John Michael 
Crim, Inmate #04554-063, CI Taft Correctional Institution, P.O. Box 
7001, Taft, CA 93268.” [Appellant] received the letter and responded to 
it 12 days later, showing as his return address the address to which the 
IRS had sent its letter. He denied that he “ever promoted any kind of tax 
shelters or tax related schemes” and denied liability for the section 6700 
penalties. 
 

JA-146.  

 In Appellant’s responsive letter denying liability, he alleged the IRS failed to 

prove the required elements and stated, “I hereby reserve my right to challenge any 

other part of your claims as soon as I receive notice of my rights.” JA-088. The return 

address on his letter included his Taft Correctional Institution (“Taft”) register 

number (a/k/a/ his “Inmate #”). Id. 

“On July 26, 2010, the IRS assessed the penalties[.]” JA-146. 
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 As stated in the Tax Court’s opinion: 

On November 18, 2011, in an effort to collect the penalties, the IRS filed 
a [NFTL] with the county recorder in Bakersfield, California. On 
November 22, 2011, the IRS mailed [Appellant] a Letter 3172, Notice of 
Federal Tax Lien Filing and Your Right to a Hearing (lien notice). The 
IRS addressed this letter to [Appellant] at P.O. Box 7001, Taft, 
California 93268, the address at which it had previously communicated 
with him successfully. 

 
JA-146-47.  

However, unlike the letter proposing the penalties, JA-086-87, the purportedly 

mailed NFTL was addressed without Appellant’s register number, JA-082-85. 

Although captioned with a “Certified Mail” tracking number, nowhere in the 

administrative nor Tax Court record is any evidence of postmark or delivery (e.g., from 

a USPS or return receipt). Indeed, a search of the Certified Mail number on the USPS 

website resulted in a response, “Status[:] Label Created, not yet in system[.]” JA-139. 

The failure to include the register number was not in accordance with the instructions 

on Taft’s website for how to send mail to its inmates. JA-141. 

 The contents of  

[t]he lien notice informed [Appellant] that he had a right to a hearing to 
appeal this collection action and to discuss his payment method options. 
The letter enclosed IRS Publication 1660, Collection Appeal Rights, and 
Form 12153, Request for a Collection Due Process or Equivalent 
Hearing. The letter instructed [Appellant] to submit his request for a 
CDP hearing by December 30, 2011. [Appellant] did not respond to the 
lien notice and did not request a CDP hearing with respect to it. 
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JA-147. 

 The IRS subsequently issued a Notice of Intent to Levy, dated March 8, 2017. 

JA-089. Appellant timely requested a CDP hearing and, through counsel, informed 

IRS Office of Appeals (“AO”) that he had not received the NFTL. JA-103. Among 

other correspondence, a letter from AO to Appellant’s counsel stated the following: 

“A Notice of Federal Tax Lien notification letter is required to be mailed to a person’s 

last-known address. It is not necessary for your client to have received the notice in 

order for it to be valid.” JA-100. “On July 25, 2017, the IRS issued [Appellant] a notice 

of determination sustaining the collection action.” JA-150. The notice of 

determination stated that AO concluded “all legal and procedural requirements were 

met” and “[t]he [underlying] liability issue was not open for the penalty assessments. 

JA-071. 

 Appellant timely petitioned the Tax Court, initiating the proceedings below 

and following the Tax Court’s Order and Decision, timely appealed. JA-164. 

SUMMARY OF ARGUMENT 

The fundamental constitutional safeguard of the separation of powers prevents 

encroachment of one governmental branch on the realm of the other branches. 

However, federal law allows the President to remove Tax Court judges for cause. This 

Court’s prior decision in Kuretski held that the Separation of Powers Doctrine was not 
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violated because the Tax Court was an Article II court, and thus, it was a permissible 

intra-branch removal. However, in response to Kuretski, Congress amended the 

statutory scheme to explicitly identify the Tax Court as an Article I court, while 

maintaining the President’s statutory removal authority. Accordingly, this Court must 

consider the issue in the first instance based on the newly enacted statutory scheme.  

The Tax Court denied Appellant’s motion contesting § 7443(f) based on its 

prior decision in Battat, which considered the issue after the statutory amendment 

and held there to be no separation of powers violation based on entirely different 

grounds than this Court in Kuretski. The decision below was incompatible with 

longstanding Supreme Court jurisprudence.  

Regarding the Section 6700 penalties the IRS assessed against Appellant, 

despite that the Government was authorized to assess them immediately without 

undergoing deficiency procedures, the Government opted to wait until long after the 

taxable years at issue to do so. Instead, the Government’s position, which the Tax 

Court upheld, is that Section 6700 penalties are not subject to any SOL on assessment 

whatsoever, and may be assessed at any time – despite that every other unlimited SOL 

period is explicitly written into statute by Congress. Indeed, Congress used language 

that treats Section 6700 penalties just like any other tax imposed, including the default 

three-year SOL on assessment unless specifically excepted from such treatment. And 
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while Congress has opted to explicitly except other scenarios, such as fraudulent 

returns and other assessable penalties, it has not done so for Section 6700 penalties. 

Moreover 28 U.S.C. § 2462 provides a catch-all backstop SOL period that 

precludes the Government from commencing enforcement of penalties after five-years 

unless Congress has provided a different applicable rule in a specific scenario. Thus, 

to the extent that the Code does not limit assessment of Section 6700 penalties to 

three years, 28 U.S.C. § 2462 precludes assessment (as the first necessary step in the 

Government’s enforcement of civil penalties under the Code) that occurs more than 

five-years after the alleged offense.  

In this case, either a three-year or five-year SOL on assessment would time-bar 

all the Section 6700 penalties at issue. However, Appellant was precluded from 

challenging the liability in his CDP proceedings with the AO, based on the allegation 

that Appellant previously had a chance to do so upon issuance of the NFTL, but 

forfeited such by failing to timely request a CDP hearing. The Tax Court upheld such 

determination – despite that Appellant provided a multitude of corroborating 

evidence of non-receipt, while the Government failed to provide any substantial 

evidence that the NFTL was even actually mailed. Accordingly, the decision below 

failed to properly apply the summary judgment standard. 
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STANDARD OF REVIEW 

This Court “review[s] decisions of the Tax Court in the same manner and to 

the same extent as decisions of the district courts in civil actions tried without a jury[, 

therefore,] apply[ing] de novo review to the Tax Court’s determinations of law.” Byers 

v. Comm’r, 740 F.3d 668, 675 (D.C. Cir. 2014). 

 Likewise, “[w]hen reviewing the tax court’s determinations on the merits of a 

taxpayer’s challenge to tax liability, we review de novo the tax court's legal conclusions, 

including its grant of summary judgment.” Ryskamp v. Comm’r, 797 F.3d 1142, 1147 

(D.C. Cir. 2015) (citation omitted). 

 Upon suggestion that a trial court’s decision should be upheld as not clearly 

erroneous, this Court explained: 

This assertion is dead wrong…. A summary judgment is upheld on appeal 
only where there is no genuine issue of material fact and, viewing the 
evidence in the light most favorable to the appellant, the appellee is 
entitled to prevail as a matter of law. In other words, the appellate court 
must determine whether any genuine issues of material fact exist, or, if 
not, whether the law was properly applied. And the party against whom 
summary judgment was granted has the benefit of all reasonable 
evidentiary inferences that can be drawn in his favor. 
 

Sherwood v. Washington Post, 871 F.2d 1144, 1145 (D.C. Cir. 1989) (citation omitted). 
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ARGUMENT 

I. THE PRESIDENT’S REMOVAL AUTHORITY OF TAX COURT JUDGES VIOLATES 

THE CONSTITUTION’S SEPARATION OF POWERS REQUIREMENTS. 

 A. The Tax Court is an Article I Court for All Purposes 

Deciding a pure question of law subject to de novo review (Byers, supra), the Tax 

Court rejected Appellant’s attack on § 7443(f) based on its prior decision in Battat v. 

Commissioner, 2 148 T.C. No. 2 (2017). JA-034. In Battat, the Tax Court alluded to, 

but did not specifically state, where in the constitutional design the Tax Court was 

located.3 However, “[s]tart[ing], as we always do, with the statutory language,” Advocate 

Health Care Network v. Stapleton, 137 S. Ct. 1652, 1658 (2017), and turning to the 

recent legislative amendments to the statutory language, it is clear where the Tax Court 

is located — Article I.  

 
3 Specifically, the Tax Court stated: 
 

In our view, the public rights holding above resolves the removal issue 
without requiring that we address the tension with legislative intent that 
might be thought to arise under the opinion of the Court of Appeals in 
Kuretski. Having decided petitioners’ motion on that basis, we will follow 
the lead of Congress and the Supreme Court in Freytag and not further 
address the branch placement of the Tax Court here. 

 
Battat, 148 T.C. at 59. 
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  1.  Section 7441. 

 In 1969 Congress amended4 § 7441, by “designat[ing] the Tax Court as an 

Article I court.”  Battat, 148 T.C. at 36. “As a result, section 7441 provided: ‘There is 

hereby established, under Article I of the Constitution of the United States, a court 

of record to be known as the United States Tax Court….’”  Id.  “Congress [also] 

amended section 7441 to delete the designation of the Tax Court as an ‘independent 

agency in the Executive Branch of the Government.”  Id. (cleaned up). 

 Basic rules of statutory construction require courts to “give effect, if possible, to 

every clause and word of a statute.”  Williams v. Taylor, 529 U.S. 362, 404 (2000) 

(cleaned up).  Thus, by virtue of the statutory amendments in 1969, Congress removed 

the Tax Court from it the Executive Branch and squarely placed it in Article I.   

  2. Kuretski. 

 In Kuretski, this Court stated: 

[T]he Kuretskis have failed to persuade us that Tax Court judges exercise 
their authority as part of any branch other than the Executive. 
Consequently, if a President were someday to exercise the authority 
under 26 U.S.C. § 7443(f) to remove a Tax Court judge for cause, the 
removal would be entirely consistent with separation-of-powers 
principles. 
 

 
4 See Pub. L. 91–172, 83 Stat. 487. 
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755 F.3d at 939. That is so, according to the Kuretski court, because “[e]ven if the 1969 

Act transformed the Tax Court into an Article I legislative court, it did not thereby 

transfer the Tax Court to the Legislative Branch.”  Id. at 942.  “It follows that the Tax 

Court exercises its authority as part of the Executive Branch.”  Id. at 943. 

 In response to Kuretski, Congress amended § 7441 to add the following 

sentence: “The Tax Court is not an agency of, and shall be independent of, the 

executive branch of the Government.” Battat, 148 T.C. at 49. “In the explanation of 

the change contained in the report of the Senate Finance Committee, the Committee 

said it was— 

concerned that statements in Kuretski v. Commissioner may lead the public 
to question the independence of the Tax Court, especially in relation to 
the Department of Treasury or the Internal Revenue Service. The 
Committee wishes to remove any uncertainty caused by Kuretski v. 
Commissioner, and to ensure that there is no appearance of institutional 
bias. 
 

Id. (citations omitted). Thus, to remove confusion over the location of the Tax Court, 

Congress spoke on the issue – the Tax Court is no longer in the Executive Branch 

and is clearly established and located under Article I. 

The Supreme Court has consistently reiterated that in interpreting a statue, 

courts are to presume “that the legislature says what it means and means what it says.”  

Henson v. Santander Consumer USA, Inc., 137 S. Ct. 1718, 1725 (2017) (cleaned up). 

Accordingly, giving effect to the language Congress has chosen for § 7441, see id., this 
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Court should not hesitate (as the Tax Court did) to conclude that the Tax Court is 

located in Article I for all purposes.  

B. The Tax Court’s Decision that Section 7743(f) does Not Violate the 
Separation of Powers Doctrine was Incorrect. 

1. The Separation of Powers Doctrine is not limited to Article III 
judges. 

The Tax Court reasoned that because its judges do not exercise the “judicial 

Power of the United States” (which, according to the Tax Court, is only exercised by 

Article III judges), separation of powers is not implicated. Battat, 148 T.C. at 39.   

The Tax Court’s conclusion is as shocking as it is unprecedented, and, in all 

events, the conclusion is wrong.  

“Our Constitution divided the powers of the new Federal Government into 

three defined categories, Legislative, Executive, and Judicial.” Free Enter. Fund v. Pub. 

Co. Accounting Oversight Bd., 561 U.S. 477, 483 (2010) (cleaned up).  “Within our 

political scheme, the separation of governmental powers into three coordinate 

branches is essential to the preservation of liberty.” Mistretta v. United States, 488 U.S. 

361, 380 (1989). 

“Stated in its simplest terms, the separation of powers doctrine prohibits each 

branch of the government from intruding upon the central prerogatives of another.’” 

United States v. Moussaoui, 382 F.3d 453, 469 (4th Cir. 2004) (cleaned up).  “Such an 
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intrusion occurs when one branch arrogates to itself powers constitutionally assigned 

to another branch or when the otherwise legitimate actions of one branch impair the 

functions of another.”  Id. 

Accordingly, the Separation of Powers Doctrine applies throughout our 

tripartite system of government and is not limited, as the Battat decision necessarily 

implies, to the Executive Branch’s intrusion into Article III. Indeed, to state the very 

premise of the Battat decision is to reject it.   

Although Appellant has not found a case explicitly rejecting the rationale in 

Battat (which is unsurprising given its unprecedented conclusion), there are cases 

which establish that the Separation of Powers Doctrine is not as limited as the Tax 

Court suggests. See, e.g., Bowsher v. Synar, 478 U.S. 714 (1986) (Congress may not 

exercise removal power over officer performing executive functions); INS v. Chadha, 

462 U.S. 919 (1983), (Congress may not control execution of laws except through 

Article I procedures); Northern Pipeline Construction Co. v. Marathon Pipe Line Co., 458 

U.S. 50 (1982) (Congress may not confer Article III power on Article I judges).  

Accordingly, the Separation of Powers Doctrine does apply to the Tax Court writ large 

and to § 7443(f) writ small; the Tax Court’s conclusion to the contrary was inescapably 

incorrect.   
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Moreover, there are no Supreme Court cases that confine a separation of 

powers analysis to only Article III courts and/or judges.  To that end, the Supreme 

Court in Mistretta refers to the “Judicial Branch” and not Article III courts/judges.  

See Mistretta, 488 U.S. at 383.  The Battat decision fails to faithfully be vigilant against 

the threat that § 7443(f) is to the institutional integrity of the judiciary.   

2. The Separation of Powers Analysis is the same for Article I 
judges as Article III judges. 

 Having established that the Separation of Powers Doctrine applies to the Tax 

Court, Appellant submits that the analysis must be the same regardless whether the 

judge is an Article III or an Article I judge.  

 The expansion of judicial functions and the reclassification of the Tax Court from 

independent agency to Article I Court was a point of discussion in Freytag v. Comm’r, 

501 U.S. 868 (1991). The Supreme Court analyzed the Tax Court’s status in the 

constitutional scheme. Indeed, the Supreme Court extensively examined the functions, 

form, and powers of the Tax Court and found that each is “quintessentially judicial in 

nature.” Id. at 891.  

 In reaching such a conclusion, the Supreme Court noted that Congress expressly 

amended that Tax Court’s classification from an “independent agency of the executive 

branch” to one of a “court of record under Article I.”  Id. at 885.  Further, the Supreme 

Court noted, that the Tax Court maintains a “function and role in the federal judicial 
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system [that] closely resemble[s] those of the federal district courts.”  Id. at 891.  

Consequently, Supreme Court concluded that the Tax Court is a “Court[] of Law” that 

exercises “a portion of the judicial power of the United States” and that the Tax Court 

“exercises judicial, rather than executive, legislative, or administrative, power….” Id. at 

890-91.  Accord Williams v. United States, 289 U.S. 553, 565 (1933) (holding the Court of 

Claims, an Article I Court, exercised judicial power and noting: “By these provisions it 

is made plain that the Court of Claims, originally nothing more than an administrative 

or advisory body, was converted into a court, in fact as well as in name, and given 

jurisdiction over controversies which were susceptible of judicial cognizance. It is only in 

that the appellate jurisdiction of this court in respect of the judgments of that court 

could be sustained, or concurrent jurisdiction appropriately be conferred upon the 

federal District Courts. The Court of Claims, therefore, undoubtedly, in entertaining 

and deciding these controversies, exercises judicial power....”) (emphasis added). 

 Nor can it be reasonably argued that that the Tax Court cannot exercise judicial 

power because it is a legislative court. As the Supreme Court has explained “non-Article 

III tribunals [can] exercise the judicial power of the United States.” Freytag, 501 U.S. at 

889 (citation omitted). Put simply, whether a court is an Article III Court is not 

dispositive on the issue of whether that court exercises judicial power.  Thus, the Tax 
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Court exercise judicial power substantially similar (if not identical) to other federal trial 

courts. 

 The Battat decision created, from whole cloth, an entirely new sui generis analysis 

for the Tax Court (and presumably for other Article I Courts) and concluded that 

interbranch removal was constitutionally permissible.  This Court should reject the Tax 

Court’s analysis and the attendant conclusion as (i) being unsupported by the weight of 

relevant caselaw and (ii) being unsupported by the text, structure, and design of the 

creation of other Article I judgeships. 

 The Battat decision relied upon four main Supreme Court cases – Bowsher, 

Morrison, Minstretta, and McAllister – none of which addressed the removal of a federal 

judge in the context of exercising a portion (or all) of the judicial power of the United 

States.  Moreover, none of these four cases supported the logic below that the President’s 

removal power over Tax Court judges does not run afoul of the Separation of Powers 

Doctrine.  Indeed, they are to the contrary.   

 In Bowsher, the Supreme Court analyzed a remarkably similar provision regarding 

the for-cause removal provision of 31 U.S.C. § 703(e)(1)(B), which allowed Congress to 
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remove the Comptroller General, for among other things, “inefficiency,” “neglect of 

duty,” or “malfeasance,” violated the Constitution’s separation of powers principles.5    

 In analyzing this identical language and finding that such a removal power was 

unconstitutional, the Supreme Court noted the “breadth of the grounds for removal.”  

Bowsher, 478 U.S. at 729.  “These terms are very broad and, as interpreted by Congress, 

could sustain removal of a Comptroller General for any number of actual or perceived 

transgressions of the legislative will.”  Id.  This “very broad” removal power results in a 

“here-and-now subservience to another branch that raises separation-of-powers 

problems.”  Id. at 727 n. 5. 

 Moreover, the Supreme Court found that it was inconsequential that Congress 

had not used such power to remove a sitting Comptroller General.  Instead, mere threat 

was sufficient to make such removal authority “constitutionally impermissible.”  Id. at 

727.  See also Edmond v. United States, 520 U.S. 651, 664 (1997) (“The power to remove 

officers, we have recognized is a powerful tool for control.”).  

 Cross-branch removal was addressed in Morrison v. Olson, 487 U.S. 654 (1988).  

In Morrison, the Supreme Court addressed the issue of whether 28 U.S.C. § 596(b)(2), 

which authorized judicial officers to terminate or remove an independent counsel, 

 
5 Cf. 26 U.S.C. § 7443(f) (emphasis added) (“Judges of the Tax Court may be removed 
by the President, after notice and opportunity for public hearing, for inefficiency, neglect 
of duty, or malfeasance in office, but for no other cause.”). 
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violated separation of powers.  As in Mistretta, infra, the Supreme Court focused on the 

removal provision limited nature.  “The termination provisions of the Act do not give 

the Special Division anything approaching the power to remove the counsel while an 

investigation or court proceeding is still underway….”  Morrison, 487 U.S. at 682.  

Instead, removal power was “solely vested in the Attorney General.”  Id.  In other words, 

because there was “no requirement of congressional approval of the Attorney 

General’s removal decision,” id. at 686, there was no separation of powers violation, 

and the act was constitutional.   

 Cross-branch removal was again the subject of the Supreme Court’s opinion in 

Mistretta.  In Mistretta, the Supreme Court considered whether the President’s authority 

to remove Article III judges from the United States Sentencing Commission 

(“Commission”) violated separation of powers when the Commission is located within 

the Judicial Branch.  In finding that there was no constitutional violation under such a 

scheme, the Supreme Court focused on the powers exercised by judges serving on the 

Commission. As the Supreme Court noted, “[t]he Sentencing Commission 

unquestionably is a peculiar institution within the framework of our Government.  

Although placed by the Act in the Judicial Branch, it is not a court and does not exercise 

judicial power.”  Mistretta, 488 U.S. at 384-385 (emphasis added).  The Supreme Court 

found that judges were “serving on a nonadjudicatory commission” that “is not 
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exercising judicial power.”  Id. at 411 n. 35.  Thus, “because such limited removal power 

gives the President no control over judicatory functions, interbranch removal authority 

under these limited circumstances poses no threat to the balance of power among the 

Branches.”  Id. 

 In McAllister v. United States, 141 U.S. 174 (1891), President Cleveland removed 

judge McAllister from his Article IV judgeship in the District of Alaska; importantly, 

McAllister did not challenge his removal.  Instead, McAllister sued in the Claims Court 

for the wages/salary that he was entitled to.  The Supreme Court concluded that the 

District of Alaska, a then Article IV Court, was not a “court of the United States” (i.e., 

an Article III Court), hence unlike Article III judges who cannot have the salary 

diminished while in office “no such guaranties are provided by that instrument in 

respect to judges of courts created by or under the authority of congress for a territory of 

the United States.”  Id. at 187.   

*** 

 The discussion in Tax Court’s Battat decision, Battat, 48 T.C. at 54-55, relied 

upon a footnote in Mistretta, which in turn cited McAllister, for the proposition that the 

Supreme Court had allowed the President to remove Article I judges.  At best the 

reference in Mistretta was dicta.   
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 However, a close inspection of McAllister reveals that it stands for the proposition 

that federal territorial judges could have their salaries reduced (or not paid at all), but 

does not stand for the broad proposition that the Battat court asserted.  In other words, 

the Supreme Court did not condone removal of non-Article III judges, nor did it hold 

that the Separation of Powers Doctrine is not implicated when the President removes a 

non-Article III judge.  To conclude otherwise would create a glaring hole in Separation 

of Powers Doctrine jurisprudence and, in all events, cannot be the correct outcome.  

Without overstating the ramifications of such a conclusion of law, there would be no 

principle that would limit such an analysis to Tax Court judges. 

 Furthermore, McAllister can be distinguished as involving territorial courts, which 

are intended to be temporary (until statehood), unlike the Tax Court.  McAllister, when 

read closely, seems to assume that “the judicial power” is synonymous with Article III — 

a position flatly rejected in Freytag.  Thus, it is not even clear that McAllister reflects good 

law anymore.  That fact that the Supreme Court cited McAllister in a footnote in Mistretta 

is not a re-endorsement of the rationale of McAllister or that its holding should be 

extended from Article IV judges to Article I judges. 

 Moreover, the holding in Battat cannot be squared with the holding Bowsher, 

where the Supreme Court concluded identical language violated the Separation of 

Powers Doctrine vis-à-vis the Executive and Legislative Branches.  The Tax Court drew 
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no distinction (let alone a meaningful distinction) that would support a conclusion that 

the offending language in § 7443(f) requires a different result that in Bowsher.     

 Additionally, this case is distinguishable from Mistretta and Morrison.  Here, unlike 

in each of those cases, the officer in charge of removal exercises a different power than 

the officer being removed.  Unlike Morrison, the removal power here is not limited, cf. 

Bowsher, 478 U.S. at 729 (“breadth of the grounds for removal”), instead, it is quite 

broad.  Unlike in Mistretta, the President’s removal authority over Tax Court judges 

involves executive removal power over an officer of the United States from his 

adjudicatory duties and office.  Here, due to its breadth, the President’s removal power 

is significantly greater than a “slight encroachment” on the judicial independence of the 

Tax Court.  Thus, the President’s removal authority is unconstitutional and the Tax 

Court’s decision to the contrary was incorrect.  

 When analyzing removal power, it should be noted that other Article I judges are 

not removable by the Executive. For example, judges on the Court of Federal Claims are 

not removable by the President. Instead, Claims Court judges are removed by Article III 

judges of the Federal Circuit.  See 28 U.S.C. § 176(a). 

 Similarly, federal magistrate judges are not removable by the President.  Rather, 

“[r]emoval shall be by the judges of a district court” and “only for incompetency, 
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misconduct, neglect of duty, or physical or mental disability.” 28 U.S.C. § 631(i).  The 

same holds true for federal bankruptcy judges.  See 28 U.S.C. § 152(e). 

 Given that: (i) the Tax Court exercises judicial power; (ii) Congress has clearly, 

systematically, and repeatedly passed legislation which establishes the independence of 

the Tax Court from the Executive branch; and (iii) other similarly situated Article I 

judges with powers which would properly be classified as judicial in nature are not 

removable by the Executive, but rather removable for-cause by the judiciary, it is evident 

that the removal provision of § 7443(f) is a nearly century-old vestige that harkens back 

to a time before the Tax Court was a federal trial court and before its members were 

federal judges.  

Additionally, if this Court were to uphold the Battat decision and hold that the 

Separation of Powers Doctrine does not apply, the ramifications of the holding would 

ripple out to all Article I judges.  Bankruptcy judges, magistrate judges, and Court of 

Claims judges, would necessarily fall within the holding of Battat.  Accordingly, 

applying the logic of Battat to the other Article I judges, the removal of the non-Tax 

Court Article I judges by Article III judges would have to implicate the Separation of 

Powers Doctrine.  That is to say either Article I judges can be removed by the President 

without violating the Separation of Powers doctrine, or Article I judges can be 
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removed by Article III judges without violating the doctrine, but the Separation of 

Powers Doctrine cannot be home to both conclusions. 

3.  The Public Rights Doctrine has no impact on a Separation of 
Powers Analysis. 

The Tax Court again created a new sui generis legal test for the separation of 

powers analysis, viz., whether a court adjudicates a “Public Rights” case.  Battat, 148 

T.C. at 52-55.  The Public Rights Doctrine jurisprudence relied on was wholly 

inapplicable to a separation of powers analysis, instead the caselaw cited in Battat 

stands for the unremarkable proposition that Congress can create adjudicatory bodies 

outside of Article III without violating Article III’s command that only Article III 

Courts can exercise “the judicial Power of the United States.”   Accordingly, Congress 

could assign public rights cases to be heard before Article I judges,6 before Article III 

judges, 7 or before Article IV judges,8 but the ability of Congress to assign public rights 

cases to specific courts does not speak to the Constitution’s command that the three 

branches of government be separate.  Thus, the Tax Court’s decision holding that 

 
6 See N. Pipeline, 458 U.S. at 73-74; 28 U.S.C. § 1491 (Claims Court jurisdiction for 
tax refund lawsuits – “Tucker Act”);  
7 See 26 U.S.C. § 7402 (jurisdiction of district courts); 28 U.S.C. § 1346 (district court 
jurisdiction, concurrent with Claims Court, for tax refund lawsuits – “Little Tucker 
Act”). 
8 See 48 U.S.C. § 1612(a) (providing that the District Court of the Virgin Islands has 
the jurisdiction of a District Court of the United States). 
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there is a public rights distinction relevant to a separation of powers analysis was 

flawed and must be rejected.   

Importantly, the Tax Court’s public rights analysis has no limiting principle to 

only Tax Court judges.  Indeed, if there is no impediment to the President removing 

a Tax Court judge because he/she is only adjudicating a public rights case, then, by 

the same logic, there would have to be no impediment to a Claims Court judge being 

removed because, by definition, only public rights cases are adjudicated before the 

Claims Court.  And by the same token, if a District Court judge was adjudicating a 

public rights case, e.g., a tax refund lawsuit, there would there would have to be no 

impediment to the President removing a District Court judge.  Further, to the extent 

that there could be some argument made that District Court judges, by virtue of their 

status under Article III, are different, the logic of Battat would break down when there 

is concurrent Claims Court and District Court jurisdiction under the Little Tucker 

Act and the Tucker Act,9 or when the Tax Court, the Claims Court, and the District 

Courts can adjudicate similar tax disputes.10  In other words, the public rights 

distinction necessarily breaks down when applied to common public rights disputes 

between the American public and their government. 

 
9 See 28 U.S.C. § 1346(a); 28 U.S.C. § 1491. 
10 See 26 U.S.C. § 6228(a) (Tax Court, District Court, and Claims Court jurisdiction 
to review a final partnership administrative adjustment). 
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Moreover, the Tax Court’s reliance upon what courts at common law could 

rule on as part of the Battat analysis is simply a reintroduction through the back door 

of the argument that the Tax Court does not exercise part of the judicial power of the 

United States — a position flatly rejected by Freytag.  This Court should not allow a 

sub silento reintroduction of a legal theory rejected by the Supreme Court. 

The problematic nature of the Tax Court’s Battat decision is brought into sharp 

relief when one focuses on the following passage: 

In considering the constitutionality of section 7443(f), the question that 
arises is: “Does providing to the President the authority to remove Tax 
Court Judges give the President any unconstitutional power to interfere 
with the Article III judicial power of the United States?” The answer is 
no; it gives the President no such unconstitutional power. 
 

Battat, 148 T.C. at 53. 

In posing the question, the Tax Court created a legal strawman, which it then 

deconstructed.  But the legal strawman is not relevant to answering the question 

before the Tax Court, viz. the constitutionality of the President’s removal power of 

the Tax Court judges (as an Article I Court).  Thus, at best the Tax Court’s answer to 

its own question was a non-sequitur, at worst it was an advisory opinion as the 

question it answered was not presented to it.  More importantly it was wrong, as 

discussed above, because the Tax Court exercises judicial power, see Freytag, supra, the 

Separation of Powers Doctrine applies to any instance of one branch of government 
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improperly intruding into the realm of another branch, see McMellon v. United States, 

387 F.3d 329, 341 (4th Cir. 2004). Thus, the public rights distinction is of no moment 

and, as the Battat decision was predicated upon this faulty legal reasoning, Battat’s 

attendant legal conclusion is necessarily suspect as well. 

4. Even if the Tax Court is located in the Executive Branch, 
because it exercised judicial functions, the President’s intra-
branch removal power would still violate the Separation of 
Powers Doctrine. 

 Assuming, arguendo, that the Tax Court resides in the Executive Branch, the 

President’s intra-branch removal power would still be violative of Separation of Powers 

Doctrine because the Tax Court exercises judicial power and its judges’ functions are 

inherently judicial in nature.  The Separation of Powers Doctrine is just that, a doctrine 

proscribing the separation of powers not necessarily the separation of branches of 

government.  In keeping that principle in mind, the Supreme Court has noted that “the 

Framers did not require—and indeed rejected—the notion that the three Branches must 

be entirely separate and distinct.”  Mistretta, 488 U.S. at 380.  Thus, while in certain 

instances the inter-branch removal of an official, beyond those rare instances expressly 

authorizes by the Constitution, is permissible when a cross-branch officer is exercising 

the same power as the removing official, intra-branch removal is prohibited when the 

intra-branch officer is exercising a different power than the removing official.   

 Such is the case here.  
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 And assuming, arguendo, that the Tax Court is considered an Executive Branch 

entity and its judges are considered executive officers, points which Appellant does not 

concede, a similar result is necessary in this case.  The Supreme Court in Bowsher made 

clear that separation of powers violations can occur even when both entities reside in 

the same branch.  Bowsher, 478 U.S. at 734.  Here, as in Bowsher, because the Tax Court 

exercises judicial power and its judges’ functions are inherently judicial in nature, the 

removal of its judges by the President is a violation of the separation of powers and is 

impermissible.  See id. at 730 (“Surely no one would seriously suggest that judicial 

independence would be strengthened by allowing removal of federal judges only by a 

joint resolution finding ‘inefficiency,’ ‘neglect of duty,’ or ‘malfeasance.’”).  Thus, the 

Tax Court decision below finding that § 7443(f) was constitutional was incorrect. 

* * * 

 Long before the foundation of this great Republic the “‘separation of powers was 

known to be a defense against tyranny.’” McMellon, 387 F.3d at 340.  Consequently, the 

Founders protected against such tyranny “by ‘the very structure of the Constitution,’” 

id. at 341, by building in “a self-executing safeguard against the encroachment or 

aggrandizement of one branch at the expense of the other.” Id. (cleaned up).  The Battat 

decision allows the statutory aggrandizement of the Executive at the expense of the 

federal judiciary.  This Court can, and should, strike down the offending portion of § 
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7443(f) and in doing so ensure that the structural design of our tripartite system of 

government is protected.   

II. ASSESSMENT OF SECTION 6700 PENALTIES IS NOT SUBJECT TO AN UNLIMITED 

STATUTE OF LIMITATIONS PERIOD. 

A. The Default Three-Year Statute of Limitations on Assessment of  any 
Tax Applies to Penalties Under Section 6700.  

 Another question of law subject to de novo review (see, Byers, supra) is whether any 

SOL period applies to the penalties assessed against Appellant under Code Section 

6700. Section 6671 governs the subchapter containing Section 6700, and provides the 

following: “The penalties and liabilities provided by this subchapter … “shall be assessed 

and collected in the same manner as taxes[, and] … any reference in [the Code] to ‘tax’ 

imposed by [the Code] shall be deemed also to refer to the penalties and liabilities 

provided by [Chapter 68,] subchapter [B].” 26 U.S.C. § 6671(a) (emphasis added). Based 

on this plain, unambiguous statutory language, it necessarily follows that, just as Section 

6700 penalties must be collected in the same manner as taxes, subject to Section 6502’s 

ten-year SOL on collection, they must be assessed in the same manner as taxes subject to 

Section 6501’s three-year SOL on assessment unless explicitly excepted. 

 The administrative record reflects treatment of Section 6700 penalties that is 

partially consistent with such statutory requirements. For instance, the IRS purportedly 

issued a notice of imposition of penalties, a NFTL providing the right to request CDP 
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hearing, and a final notice of intent to levy providing a subsequent right to request a 

CDP hearing. JA-070-78; JA-086-87; JA-89-94. And, the AO acknowledged in its 

determination, that “[t]he collection statute and enforced collection action have been 

suspended since March 27, 2017.” JA-073. The determination included the following 

statement: 

Civil penalties were assessed under the provisions of IRC section 
6700(a). The penalties were assessed on July 26, 2010, so there are several 
years remaining in the collection statues. Also, under the provisions of 
IRC section 6503(c), the collection statue is suspended for the period 
during which the taxpayer is outside the United States if such period of 
absence is for a continuous period of at least 6 months. 

 
JA-075. 

 Thus, the Government clearly treats collection of Section 6700 penalties in the 

same manner as collection of income tax liabilities, subject to the same ten-year statute 

of limitations on collection under Section 6502 and the same rules determining periods 

of suspension of such time to collect under Section 6503. 

 However, despite the statutory mandate to assess and collect Section 6700 penalties 

“in the same manner as taxes”  (26 U.S.C. § 6671(a)), and that the Government does 

indeed collect  Section 6700 penalties in the same manner as taxes, the decision below 

held (despite no statutory exception) that Section 6700 penalties may be assessed 

irrespective of any of the Code’s SOL periods on assessment of tax. JA-160. This position 

is insupportable, as Congress left no room for that “[e]xcept as otherwise provided, any 
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reference in this title to ‘tax’ imposed by this title shall be deemed also to refer to the 

penalties and liabilities provided by[,]” inter alia, Section 6700. 26 U.S.C. § 6671(a). 

 The default SOL on assessment encompasses Section 6700 penalties under the 

statutory scheme, as Congress used the identical language as in Section 6671, “the 

amount of any tax imposed by this title shall be assessed within 3 years after the return was 

filed (whether or not such return was filed on or after the date prescribed)[.]” 26 U.S.C. 

§ 6501(a) (emphases added). Thus, the three-year SOL on assessment necessarily 

encompasses “promoter penalties” under Section 6700 unless and “[e]xcept as otherwise 

provided” by Congress. 26 U.S.C. § 6671(a). But Congress has not “otherwise provided” 

any exception, as the Government has conceded, “Section 6700 does not itself contain 

a limitations period.” Doc. #28, ¶ 6 (cleaned up). And while the default SOL applies to 

Section 6700 penalties as a “tax imposed by [the Code]” (26 U.S.C. § 6671(a)), (“[e]xcept 

as otherwise provided in [Section 6501]” (26 U.S.C. § 6501(a)), again, Congress elected 

not to provide an exception for 6700 penalties.  

 Forsooth, the absence of any statutory exception is fatal to the Government’s 

position, as nothing unique to Section 6700 penalties prevented Congress from enacting 

an exception to the three-year SOL under Section 6501. Indeed, Congress did except a 

different assessable penalty that is in many ways related to 6700 penalties. See 26 U.S.C. 

§ 6501(c)(10) (providing a specific exception to the three-year SOL on assessment for 
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certain failures “with respect to a listed transaction (as defined in section 6707A(c)(2)”). 

But Congress has not enacted any exception to the three-year SOL for Section 6700 

penalties, which brings to bear the negative implication canon given Congress’s specific 

exception of a different assessable penalty. See e.g., N.L.R.B. v. SW Gen., Inc., 137 S. Ct. 

929, 940 (2017) (the negative-implication canon provides, “expressing one item of an 

associated group or series excludes another left unmentioned.”).  

 The decision of the Tax Court ignores fundamental canons of statutory 

construction and Congress’s explicit exceptions (and omissions) to superimpose a 

Section 6700 exception in Section 6501, because, in its opinion, “[p]ermitting these 

penalties to be assessed at any time is coherent with section 6501(c)(1), which provides 

that, ‘in the case of a false or fraudulent return with the intent to evade tax, the tax 

may be assessed at any time.’” JA-159 (alteration adopted). But whether an unlimited 

SOL on assessment for Section 6700 penalties might be coherent in the Code is 

inapposite; it is not present in the Code.  

 Despite that the Tax Court would superimpose it, Supreme Court precedent long 

forbids such judicial legislation, including specifically in context of federal tax statutes: 

The statute was evidently drawn with care. Its language is plain and 
unambiguous. What the government asks is not a construction of a statute, 
but, in effect, an enlargement of it by the court, so that what was omitted, 
presumably by inadvertence, may be included within its scope. To supply 
omissions transcends the judicial function.  
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Iselin v. United States, 270 U.S. 245, 250–51 (1926). 

 The Iselin Court considered the Government’s “argu[ment] that Congress clearly 

intended to tax all sales of tickets; … that this general purpose of Congress should be 

given effect, so as to reach any case within the aim of the legislation; and that the act 

should, therefore, be extended by construction to cover this case.” Id. at 250. However, 

the High Court reasoned: 

It may be assumed that Congress did not purpose to exempt from taxation 
this class of tickets. But the act contains no provision referring to tickets of 
the character here involved; and there is no general provision in the act 
under which classes of tickets not enumerated are subjected to a tax. 
Congress undertook to accomplish its purpose by dealing specifically, and 
in some respects differently, with different classes of tickets and with tickets 
of any one class under different situations.  
 

Id.  

 The same situation is presented here: Congress has expressly provided an 

exhaustive list of enumerated exceptions to the otherwise applicable three-year SOL on 

assessment; yet, Section 6700 penalties are not among them. While the decision below 

would extend the exceptions to apply to Section 6700 penalties, Congress did not enact 

any such provision. See 26 U.S.C. §§ 6501, 6671, 6700, and 6703 (treating Section 6700 

as a “tax imposed” and failing to provide any SOL exception). And, under the statutory 

language, even if Congress did so intend, because the Code does not include any such 
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exception, it is beyond cavil that “[s]uch departmental construction cannot be given the 

force and effect of law.” Iselin, 270 U.S. at 251. 

In any event, there is no reason to believe that Congress did intend such an 

exception; rather, the statutory scheme shows Congress intended a limitations period 

to apply. In 1976, Congress enacted Section 6694, which imposes a penalty on income 

tax return preparers, and Section 6696, which provides procedural rules applicable to 

Section 6694 penalties. Six years later, in 1982, Congress enacted Section 6700 and 

its procedural companion, Section 6703, placing them in Chapter 68, Subchapter B 

along with Sections 6694 and 6696. Congress, in fact, modeled many of the 

procedural provisions in Section 6703 on Sections 6694 and 6696.  See S. Rep. 97-

494, at 270 (1982) (“The review procedures are generally similar to those now 

provided with respect to the income tax return preparer penalties.”). 

Sections 6700 and 6703 contain numerous procedural rules, virtually identical 

to those found in Sections 6694 and 6696.  For example, both Section 6703(b) and 

Section 6696(b) use identical language to provide that deficiency procedures do not 

apply. See 26 U.S.C. § 6703(b) (“deficiency procedures[] shall not apply with respect 

to the assessment or collection of the penalties provided by sections 6700, 6701, and 

6702.”). Both Section 6703(c) and Section 6694(c) provide for district court 

jurisdiction following a payment of 15-percent of the penalty and a claim for refund.  
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Section 6700(c) and Section 6696(a) both provide that such penalties are in addition 

to any others provided by law.   

However, there is one critically important exception to these statutory parallels: 

Section 6696 explicitly provides an indefinite time to assess a penalty under Section 

6694(b), using statutory language that could not be clearer – “In the case of any penalty 

under section 6694(b), the penalty may be assessed, or a proceeding in court for the 

collection of the penalty may be begun without assessment, at any time.” 26 U.S.C. § 

6696(d)(1). But Sections 6700 and 6703 do not, nor does any other Code provision. 

This disparate inclusion for Section 6694(b) penalties but not for Section 6700 

penalties cannot be overlooked. It is a bedrock principle of statutory construction that, 

“[w]here Congress includes particular language in one section of a statute but omits it 

in another section of the same Act, it is generally presumed that Congress acts 

intentionally and purposely in the disparate inclusion or exclusion.” Russello v. United 

States, 464 U.S. 16, 23 (1983) (cleaned up). Congress’s adoption in Sections 6700 and 

6703 of virtually all procedural rules found in Sections 6694 and 6696, except for the 

unlimited SOL on assessment is compelling evidence that Congress did not intend to 

allow assessment of Section 6700 penalties “at any time.”  

 This obvious and disparate omission, in conjunction with the default applicability 

of Section 6501, leaves no doubt that the default SOL applies, as Congress has 
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“otherwise provided” (26 U.S.C. § 6501(a)) twelve explicit exceptions under 26 U.S.C. 

§ 6501(c),11 – Section 6700 penalties are not among them. Thus, the decision below 

runs directly contrary to the negative-implication canon of statutory construction – 

“expressio unius est exclusio alterius (the expression of one is the exclusion of others).” 

Adirondack Med. Ctr. v. Sebelius, 740 F.3d 692, 696 (D.C. Cir. 2014). See also Antonin 

Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal Texts, 107 (2012) 

(discussing the canon). 

 Indisputably, the Code encompasses Section 6700 penalties within the default 

three-year SOL on assessment under Section 6501 as “a tax imposed” and does not 

provide any exception. While every indication strongly suggests this result reflects 

Congress’s intent not to except Section 6700 penalties, even assuming Congress’s intent 

otherwise, because “the [Code] contains no provision referring to [an unlimited SOL on 

assessment of 6700 penalties,] and there is no general provision in the act under which 

[anti-fraud provisions] are subjected to [such,] … [that] construction cannot be given the 

force and effect of law.” Iselin, 270 U.S. at 250-51. 

 Resultingly, the Tax Court’s opinion must be vacated.  

 
11 And a six-year SOL on assessment for certain omissions, “[e]xcept as otherwise 
provided in subsection (c)[.]” under 26 U.S.C. § 6501(e). 
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B. The Context of the Code At-Large Forecloses an Unlimited SOL 
Period on Assessment of Section 6700 Penalties. 

 Despite the Tax Court’s opinion that an unlimited SOL on assessment of Section 

6700 penalties would be coherent with the Code’s explicit fraudulent return SOL 

exception, JA-159, such an isolated judicial addition fails to acknowledge the other 

related elements of the statutory scheme.  

It is a fundamental canon of statutory construction that the words of a 
statute must be read in their context and with a view to their place in the 
overall statutory scheme. A court must therefore interpret the statute as a 
symmetrical and coherent regulatory scheme and fit, if possible, all parts 
into an harmonious whole[.] 
 

Food & Drug Admin. v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000) 

(cleaned up). The Tax Court’s opinion fails to follow this fundamental canon as 

mandated by the Supreme Court.   

 For instance, Section 6703 provides rules applicable to the Section 6700 penalties 

and specifically discusses tolling the Section 6502’s SOL on collection. 26 U.S.C. § 

6703(c)(3). Section 6703’s cross-reference suggests that the generally applicable SOLs – 

both on assessment under Section 6501 and collection under Section 6502 – apply to 

Section 6700 penalties. Indeed, Section 6502’s SOL on collection is contingent on the 

prerequisite that “the assessment of any tax imposed by [the Code] has been made within 

the period of limitation properly applicable thereto[.]” 26 U.S.C. § 6502(a). And,  

because Section 6700 penalties are explicitly exempt from deficiency procedures (26 
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U.S.C. § 6703(b)), no corresponding tolling of the SOL on assessment is necessary (thus, 

no Section 6501 cross-reference is necessary), because the Government may assess (but 

not collect) Section 6700 penalties prior to affording a taxpayer the right to a CDP 

hearing and subsequent prepayment judicial review in Tax Court. Thus, the explicit 

tolling of the SOL on collection is necessary to prevent jeopardizing the Government’s 

ability to collect the liability (if ultimately determined to apply).  

 Again, Congress’s explicit language in Section 6703 conclusively illustrates it is 

contrary to law to read into the statute an implied SOL on assessment exception Congress 

chose to forego. And again, the negative implication canon comes to bear – Congress’s 

inclusion of a specific exemption of Section 6700 penalties from deficiency procedures 

and explicit provision for tolling of the SOL on collection strongly suggests its omission 

of an exception from the three-year SOL on assessment was intentional. See, e.g., SW 

Gen., Inc., supra.  

 In sum, the context of Section 6703 in whole makes clear: the default rules of the 

Code apply but for the limited modifications made by each subsection of Section 6703. 

 Similarly flawed, the Tax Court’s opinion treats the SOL on assessment of Section 

6700 penalties like fraudulent returns under 26 U.S.C. § 6501(c)(1) (i.e., allowed 

indefinitely), without providing the attendant modifications to other aspects of such 

anti-fraud provisions that afford taxpayers a level of due process protection. Such 
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construction eliminates any balance and harmony with the statutory scheme as a whole, 

as required by Supreme Court precedent. See Brown & Williamson Tobacco Corp., supra.  

The Supreme Court has explained why the SOL on assessment is critical for 

both individuals and the practical demands of tax administration. An indefinite 

assessment period would 

[r]equire[] both the taxpayer and the Government to stand ready forever 
and a day to produce vouchers, prove events, establish values and recall 
details of all that goes into an income tax contest. Hence a statute of 
limitation is an almost indispensable element of fairness as well as of 
practical administration of an income tax policy.  
 

Rothensies v. Elec. Storage Battery Co., 329 U.S. 296, 301 (1946).  

Nevertheless, the indefinite SOL on assessment is allowable when explicitly 

provided for by Congress; the justification being that the Code balances the perpetual 

uncertainty of the open-ended fraud SOL by turning the tables regarding the burden 

of proof. While normally, the Government’s findings are presumed correct and the 

burden is on the taxpayer to show otherwise by a preponderance of the evidence (see 

Welch v. Helvering, 290 U.S. 111, 115 (1933)), the Government always bears the 

burden of proving fraud by clear and convincing evidence. 26 U.S.C. § 7454(a). Proof 

of fraud “requires intentional wrongdoing. To establish liability, the Commissioner 

ha[s] to show knowing falsehood, intent to evade tax, and underpayment of tax.” 

Laurins v. Comm’r, 889 F.2d 910, 913 (9th Cir. 1989) (citations omitted). 
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Such requirements are effective deterrents to the Government belatedly 

asserting civil fraud, as the burden is substantial: “the Commissioner has not met his 

burden when [a court is] left with only a suspicion of fraud, and even a strong 

suspicion is not sufficient to establish a taxpayer’s liability for the fraud penalty.” Porter 

v. Comm’r, T.C. Memo. 2015-122, 2015 WL 3988268, at *18 (2015) (citations 

omitted).  

 In contrast, Section 6703 places the burden of proof to impose, inter alia, Section 

6700 penalties on the Government but does not incorporate the clear and convincing 

evidence standard that Congress saw fit for fraud. 26 U.S.C. § 6703(a). And, while 

Congress seemingly thought the burden of proving fraud by clear and convincing 

evidence was sufficient to balance taxpayer rights when facing an unlimited SOL on 

assessment, the Code does not except fraudulent returns from deficiency procedures. 

Here, however, Section 6700 penalties are excepted from deficiency procedures, 26 

U.S.C. § 6703(b), and Congress saw fit to balance taxpayer rights by placing the burden 

of proof on the Government (but not by a clear and convincing evidence standard) (26 

U.S.C. § 6703(a)), while maintaining the three-year SOL on assessment for such 

immediately assessable penalties by treating them as any other “tax imposed” under 

Section 6501. 26 U.S.C. § 6671(a). Once again, the disparate treatment undermines the 

decision below without regard for the greater context of the Code in violation of Brown 
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& Williamson, supra, and would eliminate any certainty or finality, requiring such a 

taxpayer “to stand ready forever and a day” in direct violation of the Supreme Court’s 

caution in Rothensies, 329 U.S. at 301. 

Moreover, Congress explicitly recognized the same necessity when it added the 

“the right to finality” to the Taxpayer Bill of Rights. 26 U.S.C. § 7803(a)(3)(F). As the 

IRS itself explains, “Taxpayers have the right to know the maximum amount of time 

they have to challenge the IRS’s position as well as the maximum amount of time the 

IRS has to audit a particular tax year or collect a tax debt.” PUBLICATION 1 (REV. 9-

2017) YOUR RIGHTS AS A TAXPAYER, 2017 WL 5572356, at *1. Thus, the generally 

applicable three-year SOL (26 U.S.C. § 6501(a)) provides for such predictability in 

most cases. Nevertheless, among other exceptions, a finding of fraud is one specific 

instance where the SOL on assessment remains forever open, despite that, generally, 

“[i]t probably would be all but intolerable, at least Congress has regarded it as ill-advised, 

to have an income tax system under which there never would come a day of final 

settlement[.]” Rothensies, 329 U.S. at 301 (emphasis added).  

But such only applies upon clear and convincing proof of fraud by the 

Government; the practicalities of litigation discussed in Rothensies inherently create an 

incentive for the Government to build its case as early as possible, regardless of a 

potentially unlimited SOL period, because memories fade and records get harder to 
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obtain, more difficult to verify, and sometimes get lost forever. And, should the 

Government fail to meet its burden to prove fraud, the longer the Government waits, 

the more likely it will be precluded from making any assessment.  

The Code does not offer any inkling of reason to believe that Congress has 

excepted Section 6700 penalties from any SOL period on assessment, while also 

allowing for immediate assessment as penalties excepted from deficiency procedures 

– i.e., the Tax Court’s decision provides even less taxpayer safeguards then in the case 

of fraudulent returns, without a shred of evidence that Congress intended such.  

 The decision below allows unlimited time to assess Section 6700 penalties despite 

that Congress did not enact any such provision (while explicitly doing so in all other 

cases of an unlimited SOL on assessment) and that the plain language of the Code 

subsumes Section 6700 penalties within the default three-year SOL on assessment and 

does not provide an exception. See 26 U.S.C. § 6501(a) (“the amount of any tax imposed 

by this title shall be assessed within 3 years after the return was filed…”); 26 U.S.C. § 

6671(a) (“any reference in this title to ‘tax’ imposed by this title shall be deemed also to 

refer to [Section 6700] penalties”).  

 Finally, as a practical matter, to harmonize the Code in accordance with Brown & 

Williamson, supra, the fact that Section 6700 penalties do not correlate with a tax return 

required to be filed by the taxpayer who is subject to the asserted “promoter penalties” 
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is no bar to enforcing the three-year SOL on assessment under Section 6501. The default 

SOL provision provides, “[f]or purposes of this chapter, the term ‘return’ means the 

return required to be filed by the taxpayer (and does not include a return of any person 

from whom the taxpayer has received an item of income, gain, loss, deduction, or 

credit).” 26 U.S.C. § 6501(a). 

 But Section 6700 penalties do not relate to “an item of income, gain, loss, 

deduction, or credit” of the alleged promoter; rather it relates to another individual who 

has taken an improper deduction based on an action of the alleged promoter. Therefore, 

either the three-year period begins running from the day the return was due to be filed 

(e.g., April 15, 2000 for the penalties asserted for calendar year 1999) or (if later) the day 

the return was actually filed by the individual whom the alleged promoter promoted to. 

Such a construction is not precluded by 26 U.S.C. § 6501(a), and because that subsection 

does make an explicit preclusion, any argument against such construction runs afoul of the 

negative implication canon. See SW Gen., Inc., 137 S. Ct. at 940 (“expressing one item of 

an associated group or series excludes another left unmentioned.”). 

 Accordingly, as statutory construction and the context of the Code squarely 

subject Section 6700 penalties to the three-year SOL on assessment under Section 6501, 

the decision below was contrary to law and must be vacated.  
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C. If the Code’s Default Three-Year SOL Does Not Apply, 28 U.S.C. § 2462 
Provides A Five-Year SOL for Section 6700 Penalties. 

In the event that this Court determines the three-year SOL under section 6501 

is inapplicable, in the alternative, a five-year SOL applies: 

Except as otherwise provided by Act of Congress, an action, suit or 
proceeding for the enforcement of any civil fine, penalty, or forfeiture, 
pecuniary or otherwise, shall not be entertained unless commenced 
within five years from the date when the claim first accrued if, within the 
same period, the offender or the property is found within the United 
States in order that proper service may be made thereon. 
 

28 U.S.C. § 2462. 

This Court’s precedent holds clearly, “[u]nder 28 U.S.C. § 2462, agencies may not 

impose civil penalties in an enforcement action initiated more than five years after the 

offender committed the illegal act.” Zacharias v. S.E.C., 569 F.3d 458, 471 (D.C. Cir. 2009) 

(emphasis added). Assuming, arguendo, this Court finds that the Code does not provide 

any specific SOL on assessment of Section 6700 penalties, this Court’s precedent has 

considered and answered the same fundamental questions necessary to resolve the 

applicability of § 2462 to Section 6700 penalties.  

 This Court explained, upon a similar scenario, “the Environmental Protection 

Agency’s assessment of civil penalties turns on the meaning of 28 U.S.C. § 2462, the 

direct descendant of a statute of limitations enacted more than a century and a half ago.” 

3M Co. (Minnesota Min. & Mfg.) v. Browner, 17 F.3d 1453, 1454 (D.C. Cir. 1994). 
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There are three questions. [1] Does § 2462 apply to administrative 
proceedings? If so, [2] is a proceeding to assess a civil penalty an action for 
the enforcement of a penalty within § 2462’s meaning? If it is, [3] does § 
2462’s five-year period of limitations begin running only when EPA 
reasonably could have been expected to detect the violations giving rise to 
the civil penalties? 
 

Id.  

 In holding that § 2462 applies to administrative proceedings, which include 

assessments of civil penalties, and that the five-year period begins running upon the 

alleged violations giving rise to such penalties, this Court’s precedent clearly precludes 

assessment of Section 6700 penalties after five years. 

 This Court explained, 

assessment is a prerequisite to, and thus a part of, the measures for the 
enforcement of a civil penalty. It would seem quite odd to say that the very 
act that initiates the actions leading to the collection of the penalty, a 
stream of events that must at some point be a proceeding, is not itself part 
of the proceeding. 
 

Id. at 1459 (cleaned up).  

 Nevertheless, the Tax Court ignored this Court’s logical observation and 

concluded to the contrary: “This provision cannot operate as a period of limitations on 

the assessment of a tax. An assessment is not a judicial action or adversary proceeding, 

but a ministerial and unilateral act by an IRS employee.” JA-159. But this Court’s 

precedent foreclosed that interpretation. Moreover, at the time Congress added the 

phrase “action, suit or proceeding to enforce a penalty” to the statute, the Supreme 
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Court had already held that an IRS assessment is a “proceeding” that is “in substance” 

an “action” equivalent to a “suit.” Bull v. United States, 295 U.S. 247, 259-62 (1935). 

 However, the Tax Court continued, “an assessment is not an enforcement 

mechanism; it simply records the taxpayer’s liability for the tax, which must then be enforced 

by levy, lien, or judicial collection action.” JA-159-60 (emphasis added). But that observation 

compels § 2462’s applicability – enforcement of Section 6700 penalties requires CDP 

proceedings (indeed, the exact proceedings that gave rise to the instant case); thus, if an 

assessment in not a part of the enforcement proceedings, then the Government has only 

five years to begin the enforcement proceedings. In either event, as the Government 

mailed the letter notifying Appellant of the proposed penalties for each year (1999-

2003) on June 16, 2010, assessed the penalties on July 26, 2010, and filed the NFTL 

“[o]n November 18, 2011, in an effort to collect the penalties,” JA-146 (emphasis added), 

the enforcement action/proceedings necessarily began more than five years after the 

latest year at issue and barred by § 2462 regardless of whether the assessment marked 

the commencement. 

The five-year period under § 2462 expired in 2008 for the latest (or 2009 

assuming an April 15, 2004 date for the 2003) taxable year at issue. Thus, § 2462 

barred enforcement for all years prior to the assessments or any other commencement 

of the enforcement proceedings. This is verifiably true – Appellant was criminally 
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convicted in 2008 and in federal custody through 2014, as the IRS was aware. See JA-

072 (You were found guily, according to a judgement filed on July 7, 2008…. You were 

released from prison in 2014.”); 28 U.S.C. § 2462 (emphasis added) (requiring 

enforcement to commence “within five years from the date when the claim first 

accrued if, within the same period, the offender or the property is found within the United 

States in order that proper service may be made thereon.”). 

* * * 

 Ultimately, the Tax Court concluded,  

[§] 2462 by its terms applies “[e]xcept as otherwise provided by Act of 
Congress.” In the case of actions to collect tax penalties, Congress has 
“otherwise provided”--namely in section 6502(a), which provides that an 
assessed tax “may be collected by levy or by a proceeding in court” within 
10 years after the assessment… In short, neither section 6501(a) nor 28 
U.S.C. [§] 2462 imposes any period of limitations on assessment of the 
penalties in question here. 
 

JA-160. 

 But Section 6502’s SOL on collection applies to the conclusion of collection 

actions; both Section 6501 and § 2462 apply to the commencement – Section 6501 

to assessments, and § 2462 the commencement of enforcement actions or 

proceedings. Treating Section 6502 as an alternative, inverts the analytical order as an 

assessment commencing enforcement proceedings is a prerequisite to collection under 
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Section 6502. In other words, the Tax Court’s decision writes Section 6501 and, if 

alternatively applicable, § 2462, out of federal law.  

 Such is clearly judicial legislation, plainly contrary to the language of statutes 

that Congress enacted; the decision must be vacated. 

III. APPELLANT ESTABLISHED A GENUINE DISPUTE OF FACT OVER WHETHER HE 

ACTUALLY RECEIVED THE NFTL, WHICH IS MATERIAL AS A STATUTORY 

PREREQUISITE FOR DENYING THE RIGHT TO CHALLENGE LIABILITY AT HIS 

SUBSEQUENT CDP HEARING. 

 To uphold the Tax Court’s grant of summary judgment, this Court must 

determine that, even when viewing the evidence in the light most favorable to 

Appellant, the Government established that no genuine issue of material fact existed, 

and it is entitled to judgment as a matter of law. Sherwood, 871 F.2d at 1145.   

In the context of CDP proceedings at issue, Congress required actual receipt of a 

notice of deficiency or, alternatively, a prior opportunity to dispute the liability as a 

prerequisite to precluding a challenge to the underlying liability in a CDP hearing. 26 

U.S.C. § 6330(d)(3).  

A taxpayer must be afforded an actual opportunity to dispute the underlying 

liability to preclude such issue from a subsequent CDP hearing: 

A taxpayer may raise the issue of the underlying tax liability if he/she did 
not receive any statutory notice of deficiency for such tax liability or did 
not otherwise have an opportunity to dispute such tax liability. For 
purposes of section 6330(c)(2)(B), receipt of a statutory notice of 
deficiency means receipt in time to petition this Court for 
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redetermination of the deficiency asserted in such notice. It is therefore 
clear that section 6330(c)(2)(B) contemplates actual receipt of the notice 
of deficiency by the taxpayer. 
 

Tatum v. Comm’r, T.C. Memo. 2003-115, 2003 WL 1918914, at *3 (2003) (cleaned 

up). But the AO refused to consider Appellant’s challenges to the alleged liabilities 

for the Section 6700 penalties at issue in the CDP hearing. See JA-071 (“The liability 

issue was not open for the penalty assessments.”). 

The Tax Court upheld that determination, assuming that was provided an 

opportunity to dispute such liability by way of the right to request a CDP hearing 

within 30 days of the issuance of the NFTL. Therefore, Appellant lost that right by 

not timely requesting such hearing, JA-150, despite the Government’s failure to meet 

its burden to establish the necessary undisputed material facts in summary judgment 

– namely, that Appellant actually received the NFTL in a manner that afforded him 

an opportunity to dispute the underlying liability.  

 After timely requesting a CDP hearing in the subsequent Notice of Intent to 

Levy, the AO summarily denied Appellant the opportunity to dispute the underlying 

liability in 2017, JA-071, despite Appellant’s contention that he never received the 

NFTL allegedly mailed in 2011 and without the AO verifying whether such was 

received by Appellant within time to reasonably be afforded the opportunity to timely 

request a CDP hearing. See Tatum, supra.  
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 But Appellant’s claim is not only plausible, it is supported by the record 

evidence illustrating, the NFTL was not properly addressed with Appellant’s name 

and register number. JA-082; JA-141. Regardless, the Tax Court summarily concluded 

that, despite that Appellant’s register number was not included in the NFTL,  

[Appellant] did, however, have a prior opportunity to dispute the 
penalties when the IRS issued him the lien notice in November 2011. 
That notice explicitly offered him the opportunity to dispute his liability 
for the penalties at a CDP hearing. And it enclosed a Form 12153 for 
his use in requesting a hearing. Because he failed to submit any such 
request, he forfeited his opportunity to challenge his underlying liability 
in a pre-payment forum 
 

JA-153.  The Tax Court’s determination is incompatible with the summary judgment 

standard and the record evidence, including that, “[a]s the [Appeals Officer] noted, the 

IRS had directed prior correspondence to [Appellant] at that same address[ and 

Appellant] received that earlier IRS letter and responded to it.” JA-154  

 The Tax Court inexplicably brushed off the indisputable record evidence: namely, 

A) in the CDP hearing, Appellant averred that he did not receive the NFTL, JA-103; B) 

the NFTL was not addressed with Appellant’s register number, JA-082, thus, not in 

accordance with the explicit instructions provided by Taft, JA-041; C) the prior notice 

of penalty imposition was addressed in accordance with the explicit instructions 

provided by Taft, JA-086, to which Appellant responded, including his register number 

in his return address, JA-088; D) the Government has not provided any USPS postmark 
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showing proof of mailing nor a USPS return receipt showing proof of delivery for the 

NFTL; and E) the USPS tracking function did not show that the certified mailing 

number provided in the NFTL was delivered, nor even mailed at all. JA-139. 

 The failure to adequately establish a prima facie showing, let alone irrefutably 

prove, that Appellant actually received the NFTL is overwhelming and cannot be 

overlooked, especially given the summary judgment standard that requires the movant 

to establish that no genuine issue of material fact existed while viewing all inferences in 

the light most favorable to Appellant. Sherwood, 871 F.2d at 1145. Here, the Tax Court 

undeniably failed to do so, and it cannot be disputed that the issue of actual receipt is a 

material fact given that factual determination in determinative of whether a challenge to 

the underlying liability is a right that a taxpayer maintains or has forfeited. 26 U.S.C. § 

6330(c)(2)(B). 

 Rather than employ the proper analysis, the Tax Court commented, “the one 

thing [Appellant’s counsel] have not submitted is an affidavit from [Appellant] himself 

averring, under penalties of perjury, that he did not receive the lien notice. Indeed, 

nowhere in the record is there any first-hand indication from [Appellant] himself that 

he did not receive that notice.” JA-155. The Tax Court reasoned that “[t]he person with 

the most direct knowledge of whether [Appellant] received the 2011 lien notice is 

presumably [Appellant].” JA-154. And, despite noting that, “[i]n the absence of clear 
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evidence to the contrary, receipt of the notice will be presumed upon proof of mailing” 

(JA-155 (cleaned up)), the Tax Court failed to recognize that the Government has the 

most direct knowledge of whether it actually mailed the 2011 lien notice, but granted 

summary judgment for the Government despite that it never provided proof of mailing. 

  Appellant provided the Tax Court with as much, if not more, evidence that the 

NFTL was not received as the Government provided that it was even mailed – despite 

that it is often impossible to prove what did not occur, while the Government could (if 

true) have provided virtually conclusive evidence that the NFTL was actually delivered 

to Appellant (e.g., by virtue of a USPS postmark, which would show proof of mailing, 

USPS return receipt, which would show proof of delivery to Taft, or an affidavit from 

the Taft employee who could attest to providing it to Appellant, which would evidence 

his actual receipt).   

 Not only did the Tax Court’s conclusion misconstrue the summary judgment 

standard of review, but it flatly misconstrues the standard of judicial review of CDP 

proceedings. Despite that CDP proceedings undergo record review in the Tax Court, 

the decision below inexplicably implied that Appellant’s only recourse would have been 

to provide a sworn affidavit – something that was never mentioned in the CDP 

proceedings as a required, let alone sufficient, method of establishing a colorable claim 

that the NFTL was never received. Moreover, such clearly violated the summary 
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judgment standard, wholly failing to view the evidence in any light favorable to 

Appellant at all. Sherwood, 871 F.2d at 1145.  

 At bottom, the Tax Court’s decision improperly turned the summary judgment 

standard on its head by viewing all inferences significantly in favor of the movant. See 

Sherwood, supra. At bottom, this material issue remains a genuine dispute, if not 

conclusively proven by Appellant. This Court should readily find that “the [Tax] Court 

was faced with genuine issues of material fact, inappropriate for disposal on summary 

judgment, [thus,] reverse and remand for a trial on the merits.” Id. 

* * * 

 Underscoring this point, the Tax Court not only failed to resolve the material 

issue of disputed fact, it failed to even address Appellant’s contentions (through 

declaration of counsel) seeking discovery on the issue. JA-135-36. Tax Ct. Rule 121(e) 

is modeled after Fed. R. Civ. P. 56(d), which provides that if a nonmovant, can show 

by declaration that, for specified reasons, he cannot present fact essential to its 

opposition to a motion for summary judgment, the court may (1) defer considering 

the motion or deny it; (2) allow time to take discovery.  Fed. R. Civ. P. 56(d)(1)-(2). 

 In a recent case, this Court “consider[ed] whether [a] District Court erred in 

granting summary judgment without permitting [the appellant who lost on summary 

judgment] to take additional discovery. Cruz v. McAleenan, 931 F.3d 1186, 1191 (D.C. 
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Cir. 2019). This Court concluded, “[b]ecause the District Court erroneously 

concluded that the evidence sought by Cruz could not create a dispute of material fact 

as to whether DHS’s proffered reasons for taking adverse action were pretextual, we 

vacate the decision of the District Court.” Id. Here, the Tax Court did not even suggest 

that Appellant could not possibly prove non-receipt of the NFTL through discovery. 

In fact, it implied the opposite by implying that an affidavit from Appellant would 

have been sufficient to overcome summary judgment. JA-155. Obviously, a self-serving 

affidavit is not conclusive and subject to a credibility analysis; thus, the Tax Court must 

have recognized that an affidavit could have been followed with evidence sufficient to 

establish that Appellant never actually received the NFTL. Indeed, the failure to respond 

whatsoever so Appellant’s request merits vacatur under the rationale of Cruz. 

   And as the undersigned’s declaration demonstrated, Appellant made a 

sufficient showing as to the three requirements:  (1) a description of the particular 

discovery the Petitioners intend to seek; (2) an explanation showing how that 

discovery would preclude the entry of summary judgment; and (3) a statement 

justifying why this discovery could not have been obtained earlier.12  See Nieves-Romero 

v. United States, 715 F3d 375, 381 (1st Cir. 2013). That information sought would 

 
12 See JA-135-36. 
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address the contested issue, i.e., that the issue of the underlying liability of section 

6700 penalties was improperly denied for consideration at Appellant’s CDP hearing.   

 Accordingly given that the Government moved for summary judgment and the 

undersigned never had an opportunity to interview and/or depose the Government’s 

employees/witnesses, Appellant was denied the discovery he should be entitled to.  In 

a circumstance such as in this case, courts generally grant Fed. R. Civ. P. 56(d) 

postponement freely.  See e.g., American Family Life Assur. Co of Columbus v. Biles, 714 

F.3d 887, 894 (5th Cir. 2013).  And in cases such as this, summary judgment should 

be refused as a matter of course, see Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 

n. 5 (1986), with exceptions permitted in only the rarest of cases, see Miller v. Wolpoff 

& Abramson, L.L.P., 321 F.3d 292, 303-04 (2d Cir. 2003).    

However, the decision below granted summary judgment against Appellant 

without ever having the opportunity to marshal evidence in his favor. That is necessarily so 

because the Government maintains exclusive possession of all relevant evidence 

regarding its compliance with CDP hearing procedures. 

Simply put, denial of a trial and/or depositions has precluded Appellant from 

ever having the opportunity to present any evidence why summary judgment should 

have been denied in violation of his Fifth Amendment Due Process rights. Accord 
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California v. Green, 399 U.S. 149, 158 (1970) (“cross-examination, [is] the ‘greatest legal 

engine ever invented for the discovery of truth[.]’”). 

 Accordingly, this Court should vacate the decision below and remand for the 

Tax Court to allow Appellant to engage in discovery.  

CONCLUSION 

The Supreme Court has long proclaimed, “[t]he principle of separation 

of powers was not simply an abstract generalization in the minds of the Framers: it 

was woven into the documents that they drafted in Philadelphia in the summer of 

1787.” Chadha, 462 U.S. at 946 (cleaned up). Allowing the Executive control over a 

Legislative court exercising Judicial powers renders this fundamental structural 

safeguard illusory. Accordingly, this Court should uphold the foundational principles 

of our Constitution and strike the President’s removal provision from § 7443(f). 

Furthermore, more than two centuries ago, Chief Justice Marshall declared that 

it would be “utterly repugnant to the genius of our laws” if action for penalties might 

“be brought at any distance of time.”  Adams v. Woods, 6 U.S. 336, 342 (1805).  The 

decision below imposes just that, not only in the absence of any clear Congressional 

intent but in the face of the clear statutory scheme designed to the contrary.  

 Moreover, the decision below ignored the factual inconsistencies in the record, 

and accepted the Government’s contentions (which lacked supporting evidence), 
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while denying Appellant due process of law in contravention of the required summary 

judgment standard of review.  

 Accordingly, this Court should hold that Section 6700 penalties are subject to 

the three-year SOL under Section 6501(a) or, alternatively, the five-year SOL under § 

2462, and remand with instruction for the Tax Court to allow discovery for factual 

development of whether Appellant was entitled to challenge the underlying liability. 
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KeyCite Yellow Flag - Negative Treatment
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United States Code Annotated
Title 26. Internal Revenue Code (Refs & Annos)

Subtitle F. Procedure and Administration (Refs & Annos)
Chapter 66. Limitations (Refs & Annos)

Subchapter A. Limitations on Assessment and Collection (Refs & Annos)

26 U.S.C.A. § 6501, I.R.C. § 6501

§ 6501. Limitations on assessment and collection

Effective: March 23, 2018
Currentness

(a) General rule.--Except as otherwise provided in this section, the amount of any tax imposed by this title shall be assessed
within 3 years after the return was filed (whether or not such return was filed on or after the date prescribed) or, if the tax is
payable by stamp, at any time after such tax became due and before the expiration of 3 years after the date on which any part of
such tax was paid, and no proceeding in court without assessment for the collection of such tax shall be begun after the expiration
of such period. For purposes of this chapter, the term “return” means the return required to be filed by the taxpayer (and does
not include a return of any person from whom the taxpayer has received an item of income, gain, loss, deduction, or credit).

(b) Time return deemed filed.--

(1) Early return.--For purposes of this section, a return of tax imposed by this title, except tax imposed by chapter 3, 4, 21,
or 24, filed before the last day prescribed by law or by regulations promulgated pursuant to law for the filing thereof, shall
be considered as filed on such last day.

(2) Return of certain employment and withholding taxes.--For purposes of this section, if a return of tax imposed by
chapter 3, 4, 21, or 24 for any period ending with or within a calendar year is filed before April 15 of the succeeding calendar
year, such return shall be considered filed on April 15 of such calendar year.

(3) Return executed by Secretary.--Notwithstanding the provisions of paragraph (2) of section 6020(b), the execution of
a return by the Secretary pursuant to the authority conferred by such section shall not start the running of the period of
limitations on assessment and collection.

(4) Return of excise taxes.--For purposes of this section, the filing of a return for a specified period on which an entry has
been made with respect to a tax imposed under a provision of subtitle D (including a return on which an entry has been made
showing no liability for such tax for such period) shall constitute the filing of a return of all amounts of such tax which, if
properly paid, would be required to be reported on such return for such period.

(c) Exceptions.--
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(1) False return.--In the case of a false or fraudulent return with the intent to evade tax, the tax may be assessed, or a
proceeding in court for collection of such tax may be begun without assessment, at any time.

(2) Willful attempt to evade tax.--In case of a willful attempt in any manner to defeat or evade tax imposed by this title
(other than tax imposed by subtitle A or B), the tax may be assessed, or a proceeding in court for the collection of such tax
may be begun without assessment, at any time.

(3) No return.--In the case of failure to file a return, the tax may be assessed, or a proceeding in court for the collection of
such tax may be begun without assessment, at any time.

(4) Extension by agreement.--

(A) In general.--Where, before the expiration of the time prescribed for the assessment of any tax imposed by this title,
except the estate tax provided in chapter 11, both the Secretary and the taxpayer have consented in writing to its assessment
after such time, the tax may be assessed at any time prior to the expiration of the period agreed upon. The period so agreed
upon may be extended by subsequent agreements in writing made before the expiration of the period previously agreed
upon.

(B) Notice to taxpayer of right to refuse or limit extension.--The Secretary shall notify the taxpayer of the taxpayer's
right to refuse to extend the period of limitations, or to limit such extension to particular issues or to a particular period of
time, on each occasion when the taxpayer is requested to provide such consent.

(5) Tax resulting from changes in certain income tax or estate tax credits.--

For special rules applicable in cases where the adjustment of certain taxes allowed as a credit against income taxes
or estate taxes results in additional tax, see section 905(c) (relating to the foreign tax credit for income tax purposes)
and section 2016 (relating to taxes of foreign countries, States, etc., claimed as credit against estate taxes).

(6) Termination of private foundation status.--In the case of a tax on termination of private foundation status under section
507, such tax may be assessed, or a proceeding in court for the collection of such tax may be begun without assessment,
at any time.

(7) Special rule for certain amended returns.--Where, within the 60-day period ending on the day on which the time
prescribed in this section for the assessment of any tax imposed by subtitle A for any taxable year would otherwise expire,
the Secretary receives a written document signed by the taxpayer showing that the taxpayer owes an additional amount of
such tax for such taxable year, the period for the assessment of such additional amount shall not expire before the day 60
days after the day on which the Secretary receives such document.

(8) Failure to notify Secretary of certain foreign transfers.--
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(A) In general.--In the case of any information which is required to be reported to the Secretary pursuant to an election
under section 1295(b) or under section 1298(f), 6038, 6038A, 6038B, 6038D, 6046, 6046A, or 6048, the time for
assessment of any tax imposed by this title with respect to any tax return, event, or period to which such information relates
shall not expire before the date which is 3 years after the date on which the Secretary is furnished the information required
to be reported under such section.

(B) Application to failures due to reasonable cause.--If the failure to furnish the information referred to in subparagraph
(A) is due to reasonable cause and not willful neglect, subparagraph (A) shall apply only to the item or items related to
such failure.

(9) Gift tax on certain gifts not shown on return.--If any gift of property the value of which (or any increase in taxable
gifts required under section 2701(d) which) is required to be shown on a return of tax imposed by chapter 12 (without regard
to section 2503(b)), and is not shown on such return, any tax imposed by chapter 12 on such gift may be assessed, or a
proceeding in court for the collection of such tax may be begun without assessment, at any time. The preceding sentence
shall not apply to any item which is disclosed in such return, or in a statement attached to the return, in a manner adequate
to apprise the Secretary of the nature of such item.

(10) Listed transactions.--If a taxpayer fails to include on any return or statement for any taxable year any information with
respect to a listed transaction (as defined in section 6707A(c)(2)) which is required under section 6011 to be included with
such return or statement, the time for assessment of any tax imposed by this title with respect to such transaction shall not
expire before the date which is 1 year after the earlier of--

(A) the date on which the Secretary is furnished the information so required, or

(B) the date that a material advisor meets the requirements of section 6112 with respect to a request by the Secretary under
section 6112(b) relating to such transaction with respect to such taxpayer.

(11) Certain orders of criminal restitution.--In the case of any amount described in section 6201(a)(4), such amount may
be assessed, or a proceeding in court for the collection of such amount may be begun without assessment, at any time.

(12) Certain taxes attributable to partnership adjustments.--In the case of any partnership adjustment determined under
subchapter C of chapter 63, the period for assessment of any tax imposed under chapter 2 or 2A which is attributable to such
adjustment shall not expire before the date that is 1 year after--

(A) in the case of an adjustment pursuant to the decision of a court in a proceeding brought under section 6234, such
decision becomes final, or

(B) in any other case, 90 days after the date on which the notice of the final partnership adjustment is mailed under section
6231.
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(d) Request for prompt assessment.--Except as otherwise provided in subsection (c), (e), or (f), in the case of any tax (other
than the tax imposed by chapter 11 of subtitle B, relating to estate taxes) for which return is required in the case of a decedent,
or by his estate during the period of administration, or by a corporation, the tax shall be assessed, and any proceeding in court
without assessment for the collection of such tax shall be begun, within 18 months after written request therefor (filed after the
return is made and filed in such manner and such form as may be prescribed by regulations of the Secretary) by the executor,
administrator, or other fiduciary representing the estate of such decedent, or by the corporation, but not after the expiration of
3 years after the return was filed. This subsection shall not apply in the case of a corporation unless--

(1) (A) such written request notifies the Secretary that the corporation contemplates dissolution at or before the expiration
of such 18-month period, (B) the dissolution is in good faith begun before the expiration of such 18-month period, and (C)
the dissolution is completed;

(2) (A) such written request notifies the Secretary that a dissolution has in good faith been begun, and (B) the dissolution
is completed; or

(3) a dissolution has been completed at the time such written request is made.

(e) Substantial omission of items.--Except as otherwise provided in subsection (c)--

(1) Income taxes.--In the case of any tax imposed by subtitle A--

(A) General rule.--If the taxpayer omits from gross income an amount properly includible therein and--

(i) such amount is in excess of 25 percent of the amount of gross income stated in the return, or

(ii) such amount--

(I) is attributable to one or more assets with respect to which information is required to be reported under section
6038D (or would be so required if such section were applied without regard to the dollar threshold specified in
subsection (a) thereof and without regard to any exceptions provided pursuant to subsection (h)(1) thereof), and

(II) is in excess of $5,000,

the tax may be assessed, or a proceeding in court for collection of such tax may be begun without assessment, at any
time within 6 years after the return was filed.

(B) Determination of gross income.--For purposes of subparagraph (A)--
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(i) In the case of a trade or business, the term “gross income” means the total of the amounts received or accrued from
the sale of goods or services (if such amounts are required to be shown on the return) prior to diminution by the cost
of such sales or services;

(ii) An understatement of gross income by reason of an overstatement of unrecovered cost or other basis is an omission
from gross income; and

(iii) In determining the amount omitted from gross income (other than in the case of an overstatement of unrecovered
cost or other basis), there shall not be taken into account any amount which is omitted from gross income stated in the
return if such amount is disclosed in the return, or in a statement attached to the return, in a manner adequate to apprise
the Secretary of the nature and amount of such item.

(C) Constructive dividends.--If the taxpayer omits from gross income an amount properly includible therein under section
951(a), the tax may be assessed, or a proceeding in court for the collection of such tax may be done without assessing, at
any time within 6 years after the return was filed.

(2) Estate and gift taxes.--In the case of a return of estate tax under chapter 11 or a return of gift tax under chapter 12, if
the taxpayer omits from the gross estate or from the total amount of the gifts made during the period for which the return
was filed items includible in such gross estate or such total gifts, as the case may be, as exceed in amount 25 percent of the
gross estate stated in the return or the total amount of gifts stated in the return, the tax may be assessed, or a proceeding in
court for the collection of such tax may be begun without assessment, at any time within 6 years after the return was filed. In
determining the items omitted from the gross estate or the total gifts, there shall not be taken into account any item which is
omitted from the gross estate or from the total gifts stated in the return if such item is disclosed in the return, or in a statement
attached to the return, in a manner adequate to apprise the Secretary of the nature and amount of such item.

(3) Excise taxes.--In the case of a return of a tax imposed under a provision of subtitle D, if the return omits an amount
of such tax properly includible thereon which exceeds 25 percent of the amount of such tax reported thereon, the tax may
be assessed, or a proceeding in court for the collection of such tax may be begun without assessment, at any time within 6
years after the return is filed. In determining the amount of tax omitted on a return, there shall not be taken into account any
amount of tax imposed by chapter 41, 42, 43, or 44 which is omitted from the return if the transaction giving rise to such
tax is disclosed in the return, or in a statement attached to the return, in a manner adequate to apprise the Secretary of the
existence and nature of such item.

(f) Personal holding company tax.--If a corporation which is a personal holding company for any taxable year fails to file
with its return under chapter 1 for such year a schedule setting forth--

(1) the items of gross income and adjusted ordinary gross income, described in section 543, received by the corporation
during such year, and

(2) the names and addresses of the individuals who owned, within the meaning of section 544 (relating to rules for determining
stock ownership), at any time during the last half of such year more than 50 percent in value of the outstanding capital stock
of the corporation,
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the personal holding company tax for such year may be assessed, or a proceeding in court for the collection of such tax may be
begun without assessment, at any time within 6 years after the return for such year was filed.

(g) Certain income tax returns of corporations.--

(1) Trusts or partnerships.--If a taxpayer determines in good faith that it is a trust or partnership and files a return as such
under subtitle A, and if such taxpayer is thereafter held to be a corporation for the taxable year for which the return is filed,
such return shall be deemed the return of the corporation for purposes of this section.

(2) Exempt organizations.--If a taxpayer determines in good faith that it is an exempt organization and files a return as such
under section 6033, and if such taxpayer is thereafter held to be a taxable organization for the taxable year for which the
return is filed, such return shall be deemed the return of the organization for purposes of this section.

(3) DISC.--If a corporation determines in good faith that it is a DISC (as defined in section 992(a)) and files a return as such
under section 6011(c)(2) and if such corporation is thereafter held to be a corporation which is not a DISC for the taxable
year for which the return is filed, such return shall be deemed the return of a corporation which is not a DISC for purposes
of this section.

(h) Net operating loss or capital loss carrybacks.--In the case of a deficiency attributable to the application to the taxpayer
of a net operating loss carryback or a capital loss carryback (including deficiencies which may be assessed pursuant to the
provisions of section 6213(b)(3)), such deficiency may be assessed at any time before the expiration of the period within which
a deficiency for the taxable year of the net operating loss or net capital loss which results in such carryback may be assessed.

(i) Foreign tax carrybacks.--In the case of a deficiency attributable to the application to the taxpayer of a carryback under
section 904(c) (relating to carryback and carryover of excess foreign taxes) or under section 907(f) (relating to carryback and
carryover of disallowed foreign oil and gas taxes), such deficiency may be assessed at any time before the expiration of one year
after the expiration of the period within which a deficiency may be assessed for the taxable year of the excess taxes described
in section 904(c) or 907(f) which result in such carryback.

(j) Certain credit carrybacks.--

(1) In general.--In the case of a deficiency attributable to the application to the taxpayer of a credit carryback (including
deficiencies which may be assessed pursuant to the provisions of section 6213(b)(3)), such deficiency may be assessed at
any time before the expiration of the period within which a deficiency for the taxable year of the unused credit which results
in such carryback may be assessed, or with respect to any portion of a credit carryback from a taxable year attributable to
a net operating loss carryback, capital loss carryback, or other credit carryback from a subsequent taxable year, at any time
before the expiration of the period within which a deficiency for such subsequent taxable year may be assessed.

(2) Credit carryback defined.--For purposes of this subsection, the term “credit carryback” has the meaning given such
term by section 6511(d)(4)(C).

USCA Case #21-1260      Document #1943950            Filed: 04/21/2022      Page 72 of 80

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6033&originatingDoc=N9FD754C1436411E8BAD28CCD38DA9DC5&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS992&originatingDoc=N9FD754C1436411E8BAD28CCD38DA9DC5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6011&originatingDoc=N9FD754C1436411E8BAD28CCD38DA9DC5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_fcf30000ea9c4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6213&originatingDoc=N9FD754C1436411E8BAD28CCD38DA9DC5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d801000002763
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS904&originatingDoc=N9FD754C1436411E8BAD28CCD38DA9DC5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS907&originatingDoc=N9FD754C1436411E8BAD28CCD38DA9DC5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS904&originatingDoc=N9FD754C1436411E8BAD28CCD38DA9DC5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_4b24000003ba5
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS907&originatingDoc=N9FD754C1436411E8BAD28CCD38DA9DC5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_ae0d0000c5150
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6213&originatingDoc=N9FD754C1436411E8BAD28CCD38DA9DC5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_d801000002763
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=26USCAS6511&originatingDoc=N9FD754C1436411E8BAD28CCD38DA9DC5&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_05ac000000763


§ 6501. Limitations on assessment and collection, 26 USCA § 6501

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7

(k) Tentative carryback adjustment assessment period.--In a case where an amount has been applied, credited, or refunded
under section 6411 (relating to tentative carryback and refund adjustments) by reason of a net operating loss carryback, a
capital loss carryback, or a credit carryback (as defined in section 6511(d)(4)(C)) to a prior taxable year, the period described
in subsection (a) of this section for assessing a deficiency for such prior taxable year shall be extended to include the period
described in subsection (h) or (j), whichever is applicable; except that the amount which may be assessed solely by reason of
this subsection shall not exceed the amount so applied, credited, or refunded under section 6411, reduced by any amount which
may be assessed solely by reason of subsection (h) or (j), as the case may be.

(l) Special rule for chapter 42 and similar taxes.--

(1) In general.--For purposes of any tax imposed by section 4912, by chapter 42 (other than section 4940), or by section
4975, the return referred to in this section shall be the return filed by the private foundation, plan, trust, or other organization
(as the case may be) for the year in which the act (or failure to act) giving rise to liability for such tax occurred. For purposes
of section 4940, such return is the return filed by the private foundation for the taxable year for which the tax is imposed.

(2) Certain contributions to section 501(c)(3) organizations.--In the case of a deficiency of tax of a private foundation
making a contribution in the manner provided in section 4942(g)(3) (relating to certain contributions to section 501(c)(3)
organizations) attributable to the failure of a section 501(c)(3) organization to make the distribution prescribed by section
4942(g)(3), such deficiency may be assessed at any time before the expiration of one year after the expiration of the period
within which a deficiency may be assessed for the taxable year with respect to which the contribution was made.

(3) Certain set-asides described in section 4942(g)(2).--In the case of a deficiency attributable to the failure of an amount
set aside by a private foundation for a specific project to be treated as a qualifying distribution under the provisions of section
4942(g)(2)(B)(ii), such deficiency may be assessed at any time before the expiration of 2 years after the expiration of the
period within which a deficiency may be assessed for the taxable year to which the amount set aside relates.

(m) Deficiencies attributable to election of certain credits.--The period for assessing a deficiency attributable to any election
under section 30B(h)(9), 30C(e)(4), 30D(e)(4), 35(g)(11), 40(f), 43, 45B, 45C(d)(4), 45H(g), or 51(j) (or any revocation thereof)
shall not expire before the date 1 year after the date on which the Secretary is notified of such election (or revocation).

(n) Cross reference.--For period of limitations for assessment and collection in the case of a joint income return filed after
separate returns have been filed, see section 6013(b)(3) and (4).
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Title X, §§ 1031(b)(5), 1035(d)(3), Title XIII, §§ 1302(b), 1307(d)(2)(F)(vi), Title XIX, § 1906(b)(13)(A), Title XXI, § 2107(g)
(2)(A), Oct. 4, 1976, 90 Stat. 1623, 1633, 1714, 1728, 1834, 1904; Pub.L. 95-30, Title II, § 202(d)(4)(A), (5)(B), May 23, 1977,
91 Stat. 149, 151; Pub.L. 95-227, § 4(d)(4), (5), Feb. 10, 1978, 92 Stat. 23; Pub.L. 95-600, Title II, § 212(a), Title III, § 321(b)
(2), Title V, § 504(b)(3), Title VII, §§ 701(t)(3)(A), 703(n), (p)(2), Nov. 6, 1978, 92 Stat. 2818, 2835, 2881, 2912, 2943, 2944;
Pub.L. 95-628, § 8(c)(1), Nov. 10, 1978, 92 Stat. 3631; Pub.L. 96-222, Title I, §§ 102(a)(2)(A), 103(a)(6)(G)(x), Apr. 1, 1980,
94 Stat. 208, 210; Pub.L. 96-223, Title I, § 101(g)(1), Apr. 2, 1980, 94 Stat. 253; Pub.L. 97-248, Title IV, § 402(c)(5), Sept. 3,
1982, 96 Stat. 667; Pub.L. 98-369, Div. A, Title I, §§ 131(d)(2), 163(b)(1), Title II, § 211(b)(24), Title III, § 314(a)(3), Title IV,
§§ 447(a), 474(r)(39), Title VII, § 714(p)(2)(F), Title VIII, § 801(d)(14), July 18, 1984, 98 Stat. 664, 698, 757, 787, 817, 846,
965, 997; Pub.L. 99-514, Title XVIII, §§ 1810(g)(3), 1847(b)(12) to (14), Oct. 22, 1986, 100 Stat. 2828, 2857; Pub.L. 100-203,
Title X, §§ 10712(c)(2), 10714(c), Dec. 22, 1987, 101 Stat. 1330-467, 1330-470; Pub.L. 100-418, Title I, § 1941(b)(2)(H), Aug.
23, 1988, 102 Stat. 1323; Pub.L. 100-647, Title I, § 1008(j)(1), Title IV, § 4008(c)(2), Nov. 10, 1988, 102 Stat. 3445, 3653;
Pub.L. 101-239, Title VII, § 7814(e)(2)(E), Dec. 19, 1989, 103 Stat. 2414; Pub.L. 101-508, Title XI, §§ 11511(c)(2), 11602(b),
Nov. 5, 1990, 104 Stat. 1388-485, 1388-500; Pub.L. 104-188, Title I, §§ 1702(e)(3), 1703(n)(8), 1704(j)(4)(B), Aug. 20, 1996,
110 Stat. 1870, 1877, 1882; Pub.L. 105-34, Title V, § 506(b), Title XI, § 1145(a), Title XII, §§ 1239(e)(2), 1284(a), Title XVI,
§ 1601(g)(2), Aug. 5, 1997, 111 Stat. 855, 985, 1028, 1038, 1092; Pub.L. 105-206, Title III, § 3461(b), Title VI, §§ 6007(e)
(2)(A), 6023(27), July 22, 1998, 112 Stat. 764, 809, 826; Pub.L. 108-357, Title IV, § 413(c)(28), Title VIII, § 814(a), Oct. 22,
2004, 118 Stat. 1509, 1581; Pub.L. 109-58, Title XIII, §§ 1341(b)(4), 1342(b)(4), Aug. 8, 2005, 119 Stat. 1049, 1051; Pub.L.
109-135, Title IV, § 403(y), Dec. 21, 2005, 119 Stat. 2629; Pub.L. 110-172, § 7(a)(2)(B), Dec. 29, 2007, 121 Stat. 2482; Pub.L.
110-343, Div. B, Title II, § 205(d)(3), Title IV, § 402(d), Oct. 3, 2008, 122 Stat. 3839, 3854; Pub.L. 111-5, Div. B, Title I, §§
1141(b)(4), 1142(b)(7), Feb. 17, 2009, 123 Stat. 328, 331; Pub.L. 111-147, Title V, §§ 501(c)(2), (3), 513(a)(1), (2)(A), (b), (c),
Mar. 18, 2010, 124 Stat. 106, 111, 112; Pub.L. 111-226, Title II, § 218(a), Aug. 10, 2010, 124 Stat. 2403; Pub.L. 111-237, §
3(b)(2), Aug. 16, 2010, 124 Stat. 2498; Pub.L. 113-295, Div. A, Title II, § 221(a)(2)(E), Dec. 19, 2014, 128 Stat. 4037; Pub.L.
114-27, Title IV, § 407(e), June 29, 2015, 129 Stat. 382; Pub.L. 114-41, Title II, § 2005(a), July 31, 2015, 129 Stat. 456; Pub.L.
114-74, Title XI, § 1101(f)(3), Nov. 2, 2015, 129 Stat. 637; Pub.L. 115-97, Title I, § 13403(d)(2), Dec. 22, 2017, 131 Stat. 2137;
Pub.L. 115-141, Div. U, Title II, §§ 201(b)(2), 205(b), Title IV, § 401(a)(295), Mar. 23, 2018, 132 Stat. 1172, 1178, 1198.)

Notes of Decisions (665)

26 U.S.C.A. § 6501, 26 USCA § 6501
Current through P.L. 117-102. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 26. Internal Revenue Code (Refs & Annos)

Subtitle F. Procedure and Administration (Refs & Annos)
Chapter 68. Additions to the Tax, Additional Amounts, and Assessable Penalties

Subchapter B. Assessable Penalties
Part I. General Provisions

26 U.S.C.A. § 6671, I.R.C. § 6671

§ 6671. Rules for application of assessable penalties

Currentness

(a) Penalty assessed as tax.--The penalties and liabilities provided by this subchapter shall be paid upon notice and demand by
the Secretary, and shall be assessed and collected in the same manner as taxes. Except as otherwise provided, any reference in
this title to “tax” imposed by this title shall be deemed also to refer to the penalties and liabilities provided by this subchapter.

(b) Person defined.--The term “person”, as used in this subchapter, includes an officer or employee of a corporation, or a
member or employee of a partnership, who as such officer, employee, or member is under a duty to perform the act in respect
of which the violation occurs.

CREDIT(S)

(Aug. 16, 1954, c. 736, 68A Stat. 828; Pub.L. 94-455, Title XIX, § 1906(b)(13)(A), Oct. 4, 1976, 90 Stat. 1834.)

Notes of Decisions (77)

26 U.S.C.A. § 6671, 26 USCA § 6671
Current through P.L. 117-102. Some statute sections may be more current, see credits for details.
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§ 6700. Promoting abusive tax shelters, etc., 26 USCA § 6700
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United States Code Annotated
Title 26. Internal Revenue Code (Refs & Annos)

Subtitle F. Procedure and Administration (Refs & Annos)
Chapter 68. Additions to the Tax, Additional Amounts, and Assessable Penalties

Subchapter B. Assessable Penalties
Part I. General Provisions

26 U.S.C.A. § 6700, I.R.C. § 6700

§ 6700. Promoting abusive tax shelters, etc.

Effective: March 23, 2018
Currentness

(a) Imposition of penalty.--Any person who--

(1)(A) organizes (or assists in the organization of)--

(i) a partnership or other entity,

(ii) any investment plan or arrangement, or

(iii) any other plan or arrangement, or

(B) participates (directly or indirectly) in the sale of any interest in an entity or plan or arrangement referred to in subparagraph
(A), and

(2) makes or furnishes or causes another person to make or furnish (in connection with such organization or sale)--

(A) a statement with respect to the allowability of any deduction or credit, the excludability of any income, or the securing
of any other tax benefit by reason of holding an interest in the entity or participating in the plan or arrangement which the
person knows or has reason to know is false or fraudulent as to any material matter, or

(B) a gross valuation overstatement as to any material matter,

shall pay, with respect to each activity described in paragraph (1), a penalty equal to $1,000 or, if the person establishes that
it is lesser, 100 percent of the gross income derived (or to be derived) by such person from such activity. For purposes of
the preceding sentence, activities described in paragraph (1)(A) with respect to each entity or arrangement shall be treated
as a separate activity and participation in each sale described in paragraph (1)(B) shall be so treated. Notwithstanding the
first sentence, if an activity with respect to which a penalty imposed under this subsection involves a statement described
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§ 6700. Promoting abusive tax shelters, etc., 26 USCA § 6700
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in paragraph (2)(A), the amount of the penalty shall be equal to 50 percent of the gross income derived (or to be derived)
from such activity by the person on which the penalty is imposed.

(b) Rules relating to penalty for gross valuation overstatements.--

(1) Gross valuation overstatement defined.--For purposes of this section, the term “gross valuation overstatement” means
any statement as to the value of any property or services if--

(A) the value so stated exceeds 200 percent of the amount determined to be the correct valuation, and

(B) the value of such property or services is directly related to the amount of any deduction or credit allowable under
chapter 1 to any participant.

(2) Authority to waive.--The Secretary may waive all or any part of the penalty provided by subsection (a) with respect to
any gross valuation overstatement on a showing that there was a reasonable basis for the valuation and that such valuation
was made in good faith.

(c) Penalty in addition to other penalties.--The penalty imposed by this section shall be in addition to any other penalty
provided by law.

CREDIT(S)

(Added Pub.L. 97-248, Title III, § 320(a), Sept. 3, 1982, 96 Stat. 611; amended Pub.L. 98-369, Div. A, Title I, § 143(a), July 18,
1984, 98 Stat. 682; Pub.L. 101-239, Title VII, § 7734(a), Dec. 19, 1989, 103 Stat. 2403; Pub.L. 108-357, Title VIII, § 818(a),
Oct. 22, 2004, 118 Stat. 1584; Pub.L. 115-141, Div. U, Title IV, § 401(a)(314), Mar. 23, 2018, 132 Stat. 1199.)

Notes of Decisions (114)

26 U.S.C.A. § 6700, 26 USCA § 6700
Current through P.L. 117-102. Some statute sections may be more current, see credits for details.
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United States Code Annotated
Title 26. Internal Revenue Code (Refs & Annos)

Subtitle F. Procedure and Administration (Refs & Annos)
Chapter 68. Additions to the Tax, Additional Amounts, and Assessable Penalties

Subchapter B. Assessable Penalties
Part I. General Provisions

26 U.S.C.A. § 6703, I.R.C. § 6703

§ 6703. Rules applicable to penalties under sections 6700, 6701, and 6702

Currentness

(a) Burden of proof.--In any proceeding involving the issue of whether or not any person is liable for a penalty under section
6700, 6701, or 6702, the burden of proof with respect to such issue shall be on the Secretary.

(b) Deficiency procedures not to apply.--Subchapter B of chapter 63 (relating to deficiency procedures) shall not apply with
respect to the assessment or collection of the penalties provided by sections 6700, 6701, and 6702.

(c) Extension of period of collection where person pays 15 percent of penalty.--

(1) In general.--If, within 30 days after the day on which notice and demand of any penalty under section 6700 or 6701 is
made against any person, such person pays an amount which is not less than 15 percent of the amount of such penalty and
files a claim for refund of the amount so paid, no levy or proceeding in court for the collection of the remainder of such
penalty shall be made, begun, or prosecuted until the final resolution of a proceeding begun as provided in paragraph (2).
Notwithstanding the provisions of section 7421(a), the beginning of such proceeding or levy during the time such prohibition
is in force may be enjoined by a proceeding in the proper court. Nothing in this paragraph shall be construed to prohibit any
counterclaim for the remainder of such penalty in a proceeding begun as provided in paragraph (2).

(2) Person must bring suit in district court to determine his liability for penalty.--If, within 30 days after the day on
which his claim for refund of any partial payment of any penalty under section 6700 or 6701 is denied (or, if earlier, within
30 days after the expiration of 6 months after the day on which he filed the claim for refund), the person fails to begin a
proceeding in the appropriate United States district court for the determination of his liability for such penalty, paragraph (1)
shall cease to apply with respect to such penalty, effective on the day following the close of the applicable 30-day period
referred to in this paragraph.

(3) Suspension of running of period of limitations on collection.--The running of the period of limitations provided in
section 6502 on the collection by levy or by a proceeding in court in respect of any penalty described in paragraph (1) shall
be suspended for the period during which the Secretary is prohibited from collecting by levy or a proceeding in court.

CREDIT(S)
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§ 6703. Rules applicable to penalties under sections 6700, 6701,..., 26 USCA § 6703
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(Added Pub.L. 97-248, Title III, § 322(a), Sept. 3, 1982, 96 Stat. 612; amended Pub.L. 101-239, Title VII, §§ 7736(a), 7737(a),
Dec. 19, 1989, 103 Stat. 2404.)

Notes of Decisions (36)

26 U.S.C.A. § 6703, 26 USCA § 6703
Current through P.L. 117-102. Some statute sections may be more current, see credits for details.
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§ 2462. Time for commencing proceedings, 28 USCA § 2462
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United States Code Annotated
Title 28. Judiciary and Judicial Procedure (Refs & Annos)

Part VI. Particular Proceedings
Chapter 163. Fines, Penalties and Forfeitures (Refs & Annos)

28 U.S.C.A. § 2462

§ 2462. Time for commencing proceedings

Currentness

Except as otherwise provided by Act of Congress, an action, suit or proceeding for the enforcement of any civil fine, penalty, or
forfeiture, pecuniary or otherwise, shall not be entertained unless commenced within five years from the date when the claim
first accrued if, within the same period, the offender or the property is found within the United States in order that proper service
may be made thereon.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 974.)

Notes of Decisions (227)

28 U.S.C.A. § 2462, 28 USCA § 2462
Current through P.L. 117-102. Some statute sections may be more current, see credits for details.
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