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* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *  
Now comes Petitioner, Treece Financial Services Group, who, by and through its 

undersigned counsel, and pursuant to Tax Court Rule 121, hereby moves this honorable 

Court for an Order granting summary judgment in its favor, as there exists no genuine 

issue of material fact and Petitioner is entitled to judgment as a matter of law. A 

Memorandum in support of Petitioner’s Motion, along with supporting exhibits, is attached 

hereto and incorporated by reference herein. 

Respectfully submitted, 
 
/s/ Blanca N. Wheeler   
Blanca N. Wheeler (BW0290) 
MOCKENSTURM, LTD. 
1119 Adams Street 
Toledo, OH 43604  
Phone: (419) 724-3499 
Fax: (419) 724-3495  
 
Attorneys for Petitioner 
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CERTIFICATE OF SERVICE 

 
 The undersigned hereby certifies that a true and accurate copy of the foregoing 

Motion for Summary Judgment was served upon the following on October 20, 2021, via 

electronic mail and the Court’s electronic filing system: 

Gabriel J. Minc 
Internal Revenue Service 
455 Massachusetts Avenue, NW 
Suite 500 
Washington, DC 20001 
Gabriel.j.minc@irscounsel.treas.gov  
     

 
/s/ Blanca N. Wheeler    
Blanca N. Wheeler (BW0290) 
MOCKENSTURM, LTD. 
 
Attorney for Petitioner 
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I. STATEMENT OF FACTS 

Petitioner is an Ohio corporation that shares its expenses with another corporation, 

Treece Investment Advisory Corp. (“TIAC”). (Complaint, ¶ 6). Both Petitioner and TIAC 

hired Dock Treece to perform certain management services. (Id.). Treece acted as an 

independent contractor and was not treated as an employee of either corporation under 

26 U.S. Code § 3401. (Id.). Petitioner and TIAC assigned business expenses to Treece 

as a common paymaster. (Id.). Treece then under his sole proprietor management 

company, paid Petitioner and TIAC’s common expenses and reported them on his 

Schedule C of his personal form 1040. (Id.). Respondent previously audited Petitioner 

around 1986-1991, and while Petitioner and Treece handled shared expenses in the 

same manner at that time, Respondent did not notify Petitioner of a problem with the way 

common expenses were handled or reclassify Treece as an employee. (Id.). 

This current litigation stems from an income tax audit of Dock Treece’s 2015 

personal income tax return. Dock Treece filed an amended form 1040x in July of 2017, 

which was finally assigned for review by Respondent in April 2018. (See Affidavit of 

Thomas E. Kolena, CPA attached as Exhibit “A”; See, also, 10/31/2018 Letter from 

Kolena to Michael Novak attached as Exhibit “A-3”). In the course of reviewing the 

1040x, Respondent decided to audit Mr. Treece’s 2015 tax return. (Id.). On April 30, 2018, 

Respondent issued an Information Document Request (“IDR”) to Dock and Cynthia 

Treece. (Id.). This IDR contained no mention of an employment tax audit, and to date 

Petitioner has never received notice of any employment or worker classification audit. 

(Id.). 
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Mr. Kolena first discussed Petitioner’s eligibility for the Voluntary Classification 

Settlement Program (“VCSP”) with Mr. Novak during their initial meeting on September 

7, 2018. (Id.). Following that meeting, Mr. Novak stated that he would look into Petitioner’s 

eligibility for the VCSP. (Id.). Mr. Novak then faxed a letter to Mr. Kolena on September 

24, 2018, in which he stated that both Petitioner and TIAC were ineligible for the VCSP 

because of an existing employment tax audit. (9/24/18 Letter from Mr. Novak attached as 

Ex. “A-1”). However, in that same letter Mr. Novak acknowledged that “TFSC and TIAC 

may not have formally been under audit.” (Ex. A-1, p.4, para. 8). Mr. Novak’s contention 

was simply that any consideration of reclassifying an independent contractor to an 

employee is an employment tax audit (Id.).  

After his 9/24/18 letter, Mr. Novak then sent an email to Mr. Kolena on October 9, 

2018, in which he claimed that in addition to the reasons for ineligibility contained in his 

prior correspondence, Petitioner was also ineligible for the VCSP because a Form 8952 

– Application for Voluntary Classification Settlement Program, had not been filed. (10/8/18 

Email from Mr. Novak attached as Exhibit “A-2”). Mr. Kolena responded to Mr. Novak’s 

letter and email through a letter dated October 31, 2018. (Ex. A-3). In his letter, Mr. Kolena 

raised concerns that Mr. Novak’s reasoning did not align with the VCSP requirements set 

forth in IRS guidelines, confirmed that no one had received notice that Petitioner or TIAC 

were under audit, and informed Mr. Novak that a Form 8952 had been filed on behalf of 

Petitioner and TIAC. (Id., p. 3-4). Despite still never receiving notice that it was under 

audit, Respondent denied Petitioner’s Form 8952 Application on February 28, 2019, on 

the basis that Petitioner was under employment tax examination. (IRS denial attached, 

see Exhibit “A-4”, p. 3).  
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Petitioner has met all requirements for eligibility into Respondent’s VCSP. As set 

forth in detail below, Respondent does not have the discretion to deny Petitioner 

admission into the VCSP, and as no genuine issues of material fact exist, Petitioner is 

entitled to judgment as a matter of law. 

II. LAW AND ARGUMENT 

a. Summary Judgment Standard 

Rule 56 of the Federal Rules of Civil Procedure provides the standard for 

determining motions for summary judgment. When a party moves for summary judgment, 

“[t]he court shall grant summary judgment if the movant shows that there is no genuine 

dispute as to any material fact and the movant is entitled to judgment as a matter of law.” 

Fed. R. Civ. P. (a). “Credibility determinations, the weighing of the evidence, and the 

drawing of legitimate inferences from the facts are jury functions, not those of a judge, 

whether he is ruling on a motion for summary judgment or for a directed verdict.” 

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255 (1986). The evidence of the 

nonmoving party is to be believed, and all justifiable inferences are to be drawn in his 

favor. Id. 

b. Petitioner has met all requirements for admission into Respondent’s 
Voluntary Classification Settlement Program 

 
Respondent allows certain taxpayers to enroll in the VCSP. (See, Internal Revenue 

Manual 4.23.20 “Voluntary Classification Settlement Program (VCSP) Procedures”; See, 

also, Internal Revenue Bulletin 2012-51, Announcement 2012-45). To be eligible for the 

VCSP, a taxpayer must: 1) have consistently treated the workers as nonemployees; 2) 

must have filed all required Forms 1099, consistent with the nonemployee treatment, for 
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the previous three years; and 3) cannot currently be under employment tax audit by the 

IRS. Id. Petitioner satisfies all three of the above requirements. Id.  

At all times prior to the audit in question, Petitioner treated Treece as an 

independent contractor who handled Petitioner and TIAC’s common expenses. 

(Complaint, ¶ 6). In addition, there has been no dispute that all necessary tax forms 

reflecting such treatment had been filed over the previous three years. The primary item 

in dispute, which Respondent has used as the reason for denying Petitioner’s application 

to the VCSP, is whether Petitioner was under an employment tax audit.  

The Internal Revenue Manual requires a Publication 1976 to be provided to a 

taxpayer at the start of a worker classification audit. (IRS Worker Reclassification 

Guidelines attached as Exhibit “B”). To date, neither Mr. Kolena nor Mr. Treece has ever 

received Publication 1976 or any other notice that Petitioner is under audit.  (Ex. A; Ex. 

A-3). The issues giving rise to this litigation arose through an audit of Dock and Cynthia 

Treece’s income tax return. At no time was an employment or worker classification audit 

opened regarding Petitioner. The undisputed facts of this matter confirm that Petitioner 

was not under employment tax audit at the time it applied for admission into Respondent’s 

Voluntary Classification Settlement Program and, as such, Petitioner meets all 

requirements necessary for admission.  

c. Respondent does not have the ability to deny Petitioner access to its 
Voluntary Classification Settlement Program after eligibility requirements 
have been met 
 

Pursuant to IRM 4.23.20.12 (06-22-2020) “Conclusion of Review”, there are three 

possible VCSP outcomes: 

1. Accepted: The applicant meets the basic eligibility requirements. 
Prepare the VCSP Agreement using the VCSP Closing Agreement 
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template. Follow IRM 4.23.20.13, Accepted Application, to process 
the agreement. 
 

2. Rejected: The applicant doesn’t qualify for the VCSP agreement. 
Prepare Letter 5225, General Rejection Letter, and give the case file 
to the manager for review. The manager will sign the letter and return 
the case to the TE to upload the signed letter to RCCMS and mail 
the original to the taxpayer. The case will be closed on RCCMS and 
the paper file forwarded to the manager for a final review and closure; 

 

3. Withdrawn Applications: The applicant withdraws the application. 
Confirm the withdrawal by preparing Letter 5225 to the taxpayer. 
Check the "Other" box and enter "This acknowledges receipt of your 
VCSP application withdrawal." Give the case file to the manager for 
review. The manager will sign the letter and return the case to the 
TE to upload the signed letter to RCCMS and mail the original to the 
taxpayer. The case will be closed on RCCMS and the paper file 
forwarded to the manager for a final review and closure. 
 

The Internal Revenue Manual does not give Respondent the discretion to deny a 

Taxpayer admission into the VCSP if the eligibility requirements have been met. That is 

precisely what has happened in this case. Petitioner has been denied entry into 

Respondent’s program not because the eligibility requirements were not met, but because 

Respondent decided that it does not want to allow Petitioner into the program. This type 

of arbitrary decision-making cannot be permitted. 

It is a long-standing principle that government agencies such as the Internal 

Revenue Service must follow its own procedures and regulations. This rule arises from 

the 1954 Supreme Court decision, United States ex rel. Accardi v. Shaughnessy, 347 

U.S. 260, 74 S.Ct. 499, 98 L.Ed. 681 (1954). Accardi’s teachings apply with particular 

force in cases where the rights of individuals are affected, as “it is incumbent upon 

agencies to follow their own procedures[.]” Damus v. Nielsen, 313 F. Supp. 3d 317, 335 

(D.D.C. 2018), quoting Morton v. Ruiz, 415 U.S. 199, 232, 94 S.Ct. 1055, 39 L.Ed.2d 270 
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(1974). Respondent has failed to follow is own rules and procedures and, as a result, 

Petitioner is entitled to judgment as a matter of law.  

Accordingly, Petitioner respectfully requests that this Court issue a judgment in 

Petitioner’s favor requiring Respondent to allow Petitioner to settle its employment tax 

assessment through its Voluntary Classification Settlement Program. 

III. CONCLUSION 

The undisputed facts of this case clearly establish that Petitioner has never been 

under employment tax audit. While Respondent may not wish to allow Petitioner to settle 

its employment tax assessment through its program, Petitioner has satisfied all 

requirements necessary for admission, and Respondent does not have the authority to 

arbitrarily deny entry to the program if the eligibility requirements have been met. 

This Court has the authority to compel Respondent to follow its own rules and 

procedures and, accordingly, Petitioner respectfully requests that this Court enter 

judgment in Petitioner’s favor and require Respondent to allow Petitioner to settle its 

employment taxes through the Voluntary Classification Settlement Program. 

 
Respectfully submitted, 
 
/s/ Blanca N. Wheeler   
Blanca N. Wheeler (BW0290) 
MOCKENSTURM, LTD. 
1119 Adams Street 
Toledo, OH 43604  
Phone: (419) 724-3499 
Fax: (419) 724-3495  
 
Attorneys for Petitioner 

 
 
 
 






























































