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INTRODUCTION 

This case satisfies no criteria for en banc review.  At issue is how 

partnerships can “file[]” untimely tax returns under the Tax Code to trigger 

the three-year limitations period for the IRS to adjust tax liability.  26 U.S.C. 

§ 6229 (2000).  Treasury Department regulations require partnerships to file 

timely returns with an IRS service center.  But, as the IRS’s Chief Counsel 

has acknowledged, its regulations are silent as to untimely returns.  IRS, 

Chief Counsel Advice No. 199933039, Filing Delinquent Returns Directly 

with Revenue Officers, at 3 n.1 (Aug. 20, 1999).    

The panel accordingly applied traditional statutory-interpretation tools 

to define how late returns can be “filed.”  Answer:  a partnership’s untimely 

tax return is “filed” if “an IRS official authorized to obtain and process a 

delinquent return asks a partnership for such a return, the partnership 

delivers the return to the IRS official in the manner requested, and the IRS 

official receives the return.”  Op. 15.   

That narrow holding does not conflict with any other decisions, and is 

manifestly correct.  No other appellate court has addressed whether 

partnerships have “filed” late returns by submitting returns to the very IRS 
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agents who requested them and then used those returns to conduct audits.  

The “tension” the IRS (at 9, 14) asserts with other precedents is nonexistent.   

The panel’s holding does not threaten “havoc for tax administration in 

the Ninth Circuit,” contra Pet. 1.  The IRS’s petition notably omits that IRS 

instructions to taxpayers encourage filing late returns with IRS officials who 

request them, and discourage filing at service centers.  If this decades-old IRS 

policy is problematic, the IRS can rescind it or change the regulations and 

require filing late returns at service centers.  Or the IRS could (but did not) 

seek an extension of the three-year deadline.  See 26 U.S.C. § 6229(b).   

If anything, the panel opinion stops the IRS from wreaking havoc on 

taxpayers.  Under the IRS’s position that untimely returns must be “filed” at 

service centers, the IRS could tell taxpayers to submit late returns to an IRS 

agent (as it did here), receive and process them, then disclaim any deadline for 

assessing additional tax and penalties because taxpayers did not disobey 

instructions and send returns to service centers.  Further review is 

unwarranted.  

STATEMENT 

1.  The Tax Code gives the IRS three years to adjust a partnership’s 

income for a given taxable year.  26 U.S.C. § 6229(a) (2000).  That three-year 
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clock begins on the “later of” (1) “the date on which the partnership return for 

such taxable year was filed,” or (2) “the last day for filing such return for such 

year.”  Id.  But if a partnership never files a return, the IRS can assess “tax 

attributable to a partnership item . . . at any time.”  Id. § 6229(c)(3)(2000). 

The Tax Code does not define how returns must be “filed.”  Instead, each 

partnership return “shall be filed or made at such time, in such manner, and 

at such place as may be prescribed in regulations.”  Id. § 6230(i) (2000).  

Treasury Department regulations, in turn, specify “[p]rocedural 

requirements” for the time, place, and manner of filing partnership returns.  

26 C.F.R. § 1.6031(a)-1(e) (2001).  Returns must “be filed on or before the 

fifteenth day of the fourth month following the close of the taxable year of the 

partnership”—usually April 15.  Id. § 1.6031(a)-1(e)(2).  And returns “must be 

filed with the service center prescribed in the relevant IRS revenue procedure, 

publication, form, or instructions to the form.”  Id. § 1.6031(a)-1(e)(1).   

The IRS’s longstanding position outside this litigation is that Treasury 

regulations “do not make any reference to [the place for filing] delinquent 

returns.”  IRS, Chief Counsel Advice No. 199933039, at 3 n.1.  The IRS 

requires agents conducting examinations to ask delinquent taxpayers to 

deliver their “returns promptly to the examiner.”  Internal Revenue Manual 
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§ 4.12.1.4.2 (2005).  The IRS instructs taxpayers that “[a]ll delinquent returns 

submitted by a taxpayer, whether upon his/her own initiative or at the request 

of a Service representative, will be accepted.”  IRS Policy Statement 5-133, 

Delinquent Returns—Enforcement of Filing Requirements (Aug. 4, 2006), 

https://www.irs.gov/irm/part1/irm_01-002-001#idm140389361564048.  And 

the IRS advises that “it is generally in the taxpayer’s best interests to file” 

delinquent returns “directly with” IRS officials, not service centers.  IRS, 

Chief Counsel Advice No. 199933039, at 4.   

2.  Respondent Seaview is a partnership for federal tax purposes.  This 

case concerns Seaview’s 2001 partnership return.  Under the regulations, to 

timely file that return, Seaview had to file at the IRS’s Ogden, Utah service 

center by April 15, 2002.  Seaview believes it filed its return in Ogden, Utah in 

July 2002, see 1-ER9, n.7, and produced a certified mail receipt to that effect, 

but cannot prove the IRS received the return.  

Three years later, on July 27, 2005, IRS Revenue Agent Jerry Johnson 

informed Seaview that the IRS had not received Seaview’s 2001 return, asked 

whether Seaview “file[d] a Form 1065,” and requested “copies of all retained 

copies of the return,” plus any “receipts” or “proof of mailing.”  2-ER231-33.  

Seaview’s accountant responded:  “As we discussed, I have attached the 2001 
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tax return for Seaview Trading LLC as well as the certified mailing,” and 

enclosed both documents.  2-ER220, 2-ER222-29. 

Thereafter, the IRS repeatedly confirmed receipt of Seaview’s return 

and used the return in official proceedings.  In October 2005, Agent Johnson 

notified Seaview that the IRS was auditing “your partnership’s federal tax 

return” for 2001, and requested “[a]ll books, records, papers, documents, and 

other data supporting” specific entries in Seaview’s return.  2-ER216-18.   

In January 2006, while interviewing Seaview’s accountant, the IRS 

noted that the accountant had “previously provided” Seaview’s return to the 

IRS, 2-ER161, 2-ER164, and introduced the return as an exhibit, 2-ER119-

126.  In 2007, the IRS again received Seaview’s return after Seaview’s counsel 

mailed another signed copy to an IRS attorney “[p]ursuant to [their] prior 

conversation.”  2-ER44.  At no point did the IRS tell Seaview that, despite 

repeatedly submitting the very return the IRS used in its audit, Seaview had 

never “filed.”  Nor did the IRS request Seaview’s consent to extend the three-

year adjustment deadline.  See 26 U.S.C. § 6229(b) (authorizing extensions). 

Only on October 26, 2010—long after the IRS’s three-year deadline had 

elapsed—did the IRS issue a Final Partnership Administrative Adjustment 

notice that triggered this litigation.  Now, the IRS claimed that “no tax return 



 

 
6 
 

was filed by [Seaview] for 2001.”  2-ER39.  Yet the IRS simultaneously 

acknowledged that Seaview handed over “a copy” of its return “[d]uring the 

examination,” and that the IRS relied on the “copy” of the 2001 “return 

provided by the taxpayer” to make adjustments.  2-ER39.   

3.  In January 2011, Seaview challenged the IRS in the Tax Court.  2-

ER286-92.  The court denied Seaview’s summary-judgment motion, holding 

that Seaview never “filed” its 2001 return because Seaview did not send the 

return to the Ogden service center.  1-ER12-15.  The court also held that 

Seaview did not submit a “return.”  1-ER15-17. 

This Court reversed.  The panel held that “a delinquent partnership 

return is ‘filed’ under § 6229(a) when an IRS official authorized to obtain and 

process a delinquent return asks a partnership for such a return, the 

partnership delivers the return to the IRS official in the manner requested, 

and the IRS official receives the return.”  Op. 15.  The panel explained that the 

Tax Code directs the Treasury Department to prescribe filing instructions by 

regulation.  Those regulations prescribe filing at IRS service centers, but only 

apply to timely returns; a “taxpayer can’t comply with” those regulations if 

the “taxpayer files a return after April 15,” and the regulations do not 

“expressly establish how taxpayers are to file delinquent returns.”  Op. 13 
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(discussing 26 C.F.R. § 1.6031(a)-1(e)).  IRS policy documents “agree[] that no 

regulation governs the process of ‘filing’ belated returns.”  Op. 16.   

To determine how to file untimely partnership returns, the panel thus 

relied on the ordinary meaning of “filed” and held that a return is “filed” once 

delivered to and received by the proper official.  Op. 14-15.  Indeed, the “IRS’s 

own internal guidance verifies that delinquent returns need not be sent to an 

IRS service center and may be filed with authorized IRS officials.”  Op. 16.  

The IRS “publicly represent[s] that it will ‘accept[]’ all delinquent returns 

received from taxpayers—no matter how the IRS receives the return.”  Op. 

17-18.  The panel condemned the IRS’s attempt to view “the law one way as an 

internal matter and another way for litigation advantage.”  Op. 16.  

Thus, the panel held that when, as here, “(1) an IRS official authorized 

to obtain and receive delinquent returns informs a partnership that a tax 

return is missing and requests that tax return, (2) the partnership responds 

by giving the IRS official the tax return in the manner requested, and (3) the 

IRS official receives the tax return, the partnership has ‘filed’ a tax return for 

§ 6229(a) purposes.”  Op. 10.  The panel also held that the 2001 return Seaview 

submitted in 2005 was a “return.”  Op. 22-25.  The IRS’s petition does not 

challenge that holding.  Judge Bade dissented.   
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REASONS FOR DENYING THE PETITION 

I. The Panel Opinion Does Not Create Any Conflict with Supreme 
Court or Circuit Precedent  

The IRS (at 19) presses the need for national “uniformity” in 

interpreting its regulations.  But the panel decision is the first appellate 

decision to address whether partnerships can file returns by following an IRS 

agent’s instructions for submitting an untimely return.  There is no actual 

conflict, or even tension, with another case.      

1.  The panel did not disregard Supreme Court precedent.  The IRS (at 

10) cites Badaracco v. Commissioner, 464 U.S. 397 (1984), for the proposition 

that courts must construe tax-assessment limitations periods in the 

government’s favor.  But that canon does not justify rewriting statutes to “give 

the government carte blanche” to ignore limitations periods.  Op. 22, n.6.  And 

Badaracco did not address whether an untimely return was “filed,” id., instead 

focusing on whether filing correct, amended returns triggers the limitations 

period if taxpayers previously filed fraudulent returns.  464 U.S. at 396-98.   

The IRS condemns the panel for disregarding the principle that 

taxpayers must meticulously comply with all IRS statutory and regulatory 

conditions.  Pet. 10-11, 15 (citing Lucas v. Pilliod Lumber Co., 281 U.S. 245 

(1930) and Commissioner v. Lane-Wells Co., 321 U.S. 219, 223 (1944), and 



 

 
9 
 

alluding to unspecified appellate cases cited by the dissent.).  But that 

uncontroversial proposition is a non-issue here.  Because “no IRS regulation 

prohibits the filing of untimely returns with a requesting IRS official,” Seaview 

cannot comply with regulations that do not cover its situation.  Op. 13, 16.  And 

the IRS’s mantra is ironic:  Seaview did comply with the only on-point 

instructions the IRS has issued: telling taxpayers filing untimely returns to 

file those returns with requesting agents, not service centers.  IRS, Chief 

Counsel Advice No. 199933039, at 4. 

2.  The IRS (at 15) asserts tension between the panel opinion and three 

out-of-circuit cases and one Tax Court opinion purportedly holding “that for a 

return to be ‘filed,’ it had to be delivered to the specific IRS office or officer 

designated in the applicable statute and Treasury regulation.”  None interpret 

the partnership regulations at issue.  Further, none “involve the facts here—

when an IRS revenue agent authorized to obtain delinquent returns requested 

and received the return from a taxpayer.”  Op. 20.    

Take Coffey v. Commissioner, 987 F.3d 808 (8th Cir. 2021) (cited at Pet. 

15), where the taxpayers submitted nothing to the IRS, and instead sent their 

return to the United States Virgin Islands tax authority.  Coffey thus refused 
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to find a “filing” where the IRS received the return only because the Virgin 

Islands forwarded it along.  Id. at 813. 

Likewise, in Allnutt v. Commissioner, 523 F.3d 406 (4th Cir. 2008) (cited 

at Pet. 15), the taxpayer, Allnutt, gave his return to the wrong person.  The 

applicable regulations required Allnutt to “file his returns with the . . . district 

director (or with any person assigned the administrative supervision of an 

area, zone or local office constituting a permanent post of duty within the 

internal revenue district of such director.)”  Id. at 412.  But Allnutt gave his 

return to “an unidentified man of unknown title that he encountered in the 

hallway,” id. at 413, and could not “demonstrate” his returns “were actually 

delivered to the District Director,” id. at 414.    

In W.H. Hill Co. v. Commissioner, 64 F.2d 506 (6th Cir. 1933) (cited at 

Pet. 15), the taxpayer again sent the return to the wrong place by giving the 

return to the IRS Commissioner instead of the collector.  Further, the Sixth 

Circuit’s reasoning reflects peculiarities of the pre-1950 tax system, under 

which only collectors could properly receive and file returns.  64 F.2d at 507.  

Congress abolished the collector position in the 1950s; today, IRS revenue 

agents and officials, including those conducting audits, routinely receive and 

file late returns for taxpayers.  E.g., IRS, Chief Counsel Advice No. 199933039.   
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Finally, Winnett v. Commissioner, 96 T.C. 802 (1991), is a Tax Court 

decision, and by definition cannot create an en banc-worthy conflict.  See Fed. 

R. App. P. 35.  And the taxpayer in Winnett submitted returns to the wrong 

service center, not the service center “equipped to review” the particular 

return the taxpayer submitted.  96 T.C. at 804.  The IRS (at 15) cursorily 

alludes to Tax Court cases aligning with the IRS’s position, but that court has 

been inconsistent.  For example, Dingman v. Commissioner, 101 T.C.M. 

(CCH) 1562 (2011), held that a taxpayer “filed” returns without sending them 

to the service center, because the returns were “received by an IRS office with 

an authority to receive and process” them, and the IRS did so.  Id. at *13.   

In sum, the IRS’s cited decisions comport with the panel opinion.  In 

those cases, the taxpayer sent their returns somewhere the IRS had not 

authorized.  The panel opinion likewise would hold there were no filings in 

those situations.  Only if the IRS asks the partnership to send its untimely 

return to a designated, authorized agent and the partnership complies would 

the panel deem the return “filed.”  Op. 10, 15. 

3.  The IRS (at 17-18) posits “substantial” intra-circuit “tension” with 

United States v. Boitano, 796 F.3d 1160 (9th Cir. 2015).  But, as the IRS 

acknowledges, Boitano involved falsified returns.  Pet. 18.  Indeed, the IRS’s 
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initial position in Boitano was that handing even falsified returns to an IRS 

agent constituted a filing.  796 F.3d at 1163.  Boitano later “accepted the 

government’s concession” and about-face on appeal that handing falsified 

returns to an agent did not constitute a “filing.”  Pet. 18; see Boitano, 796 F.3d 

at 1164.  Thus, as the dissent observes, Boitano “did not have to decide the 

correct meaning of ‘file.’”  Op. 48, n.6.  And the panel opinion does not address 

whether its rule for filing late partnership returns applies to falsified returns.  

II. The IRS’s Longstanding Instructions to Taxpayers Refute the 
IRS’s Far-Fetched Policy Concerns  

1.  The IRS (at 20-22) forecasts “a tax-filing free-for-all” with 

uncertainty over which IRS employees have authority to accept late filings and 

ambiguity across civil and criminal contexts as to whether returns were 

“filed.”  Similarly, the IRS (at 20) objects that if taxpayers can file directly 

with IRS revenue agents, the IRS will lack notice of filings.    

The IRS’s petition, however, pointedly does not address the IRS’s 

decades-old instructions to taxpayers, which rebut these concerns.  The IRS 

has long told taxpayers to submit delinquent returns directly to IRS revenue 

agents or officers.  The IRS instructs agents who receive such returns to treat 

them as filed.  IRS Policy Statement 5-133.  And “the IRS Chief Counsel 

recognizes that taxpayers can and should file a late return directly with the 
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revenue officer rather than send it to a service center.”  Op. 19; IRS, Chief 

Counsel Advice No. 199933039, at 3.  As a leading practitioner’s guide explains, 

the “Service often accepts delinquent returns as filed,” and taxpayers should 

file delinquent returns “directly with the Revenue Agent or Officer” so that 

“the Agent or Officer can choose to accept the returns as filed, eliminating the 

possibility of a later audit.”  Am. Bar Ass’n Section of Taxation, Effectively 

Representing Your Client Before the IRS, Ch. 14.1.5 (7th ed. 2018).  If this 

direct-filing process created unacceptable uncertainty, surely the IRS would 

not maintain that policy today.   

Moreover, the panel’s rule is even narrower than the IRS’s instructions, 

so it is hard to fathom any risk of confusion.  The panel only addressed the 

situation at hand, where the IRS agent auditing a partnership return asks 

whether a return was filed, requests submission to him, and confirms receipt.  

Op. 15.  That rule is easy to apply.  An IRS agent authorized to conduct an 

audit is the primary point person collecting and processing taxpayer 

information.  And that rule certainly puts the IRS on notice that the limitations 

clock is ticking.  The agent who must meet the three-year tax-adjustment 

deadline is the same agent who knows exactly when the partnership submitted 

its late return—because that agent requested and received the return.   



 

 
14 
 

By contrast, as the IRS’s Chief Counsel has stated, “having delinquent 

returns filed with the Service Centers increases the costs of processing rather 

than producing cost efficiencies.”  IRS Chief Counsel Advice No. 199933039, 

at 4, n.2.  And the service center may not timely route the return to the IRS 

officials who are conducting the audit.        

2.  The IRS’s fears are overblown that the panel opinion will affect other 

IRS time-and-place-of-filing rules and expand the range of conduct that the 

government could charge under certain criminal statutes.  Pet. 19-22.  The IRS 

concedes that this case involves “a partnership return filed under a repealed 

… statute.”  The panel limited its holding to the question of when “the 

partnership has ‘filed’ a tax return for § 6229(a) purposes.”  Op. 10 (emphasis 

added).  Future cases can address situations outside the partnership context.   

The IRS invokes 26 U.S.C. §§ 6072 and 6091 and accompanying 

Treasury regulations, but does not say what these rules govern, let alone why 

the panel opinion affects them.  The IRS’s assertion (at 19-20) that these 

provisions “have always been interpreted as applying to both timely and 

untimely filings” lacks any citation and contradicts the IRS’s longstanding 

instructions that individual taxpayers should file late returns with authorized 

IRS agents.  It defies credulity that the IRS has prolifically issued instructions 
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over the years that apparently violate the Tax Code and regulations.  If the 

IRS does not like its longstanding system, the IRS could change the 

regulations and require filing late returns at service centers.   

3.  The IRS (at 11) suggests that the panel opinion favors late filers over 

timely ones.  But, under the panel’s ruling, delinquent filers must still pay 

penalties for late filings, 26 U.S.C. § 6698 (2000)—penalties that generally 

deter late filings.  And, again, according to the IRS’s policy documents, filing 

delinquent returns directly with IRS revenue agents facilitates the IRS’s 

ability to swiftly assess penalties and is more cost effective.  IRS Chief Counsel 

Advice No. 199933039, at 4, n.2.   

Meanwhile, the panel opinion prevents the IRS from engaging in 

gamesmanship by requesting and receiving returns, relying on those returns 

in audits and assessments, then denying that the return was ever “filed.”  The 

IRS has yet to identify any policy justification for its perverse litigating 

position beyond a bare desire to have as long as possible to investigate.  Nor 

has the IRS ever explained why, if taxpayers can only file returns at service 

centers, IRS officials often accept delinquent returns as filed.  Supra p. 12-13.  
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III. The Panel Opinion Is Correct 

Treasury has promulgated regulations that establish time, place, and 

manner requirements for timely returns.  But no regulations set forth a time 

and place applicable to untimely returns.  The panel thus properly relied on 

ordinary meaning, statutory purpose, and IRS policies—all of which confirm 

that partnerships “file[]” a delinquent return by sending the return to the IRS 

in the form and manner that the IRS directed.  See Op. 10-19.   

The IRS (at 11-12) objects to the panel’s reading of the Treasury 

regulations, which the IRS says unambiguously require partnerships to file 

timely and untimely returns alike at an IRS service center.  Again, that 

litigating position is hard to credit given the IRS’s longstanding position 

elsewhere that the regulations are silent and permit the IRS to instruct 

taxpayers to file delinquent returns directly with IRS agents.  Supra pp. 3-4, 

12-13.  The IRS’s litigating position also fails on its own terms. 

The IRS contends that the subprovision governing the time for filing, 

1.6031(a)-1(e)(2), operates independently of the preceding subprovision 

governing filing location, 1.6031(a)-(1)(e)(1), such that the latter requires filing 

timely and untimely returns alike at IRS service centers.  But separating 

section 1.6031(a)-1(e)’s time-and-place requirements makes no sense.  Section 
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1.6031(a)-1(e)(1) states that returns should be filed at service centers.  Then 

section 1.6031(a)-1(e)(2) prescribes that a partnership must file its return to 

the designated service center by April 15th each year, and thus plainly cannot 

apply to untimely returns.  As the panel explained:  “Under a straightforward 

reading of § 1.6031(a)-1(e), the only way to comply with its command is to 

satisfy both conditions.  It is thus silent on what happens when only one 

condition—here, the filing deadline—cannot be met.”  Op. 16, n.2.   

Moreover, the IRS does not explain why, if the regulation covers 

delinquent returns, the regulation does not mention delinquent returns.  When 

Treasury intends to address “delinquent returns,” it does so expressly.  E.g., 

26 C.F.R. § 301.6652-2(b) (stating that the commissioner may set a date by 

which an organization must file a “delinquent return”).  By definition, section 

1.6021(a)-1(e)’s requirement that a “return must be filed on or before” April 

15th cannot apply to filing delinquent returns.  It would be anomalous to think 

that section 1.6031(a)-1(e)’s place-of-filing rule meant something else by 

“return” or “fil[ing].”  Op. 13. 
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CONCLUSION 

For the foregoing reasons, the Court should deny the IRS’s rehearing 

petition.  

/s/ Lisa S. Blatt   

       LISA S. BLATT 
       SARAH M. HARRIS 

KIMBERLY BROECKER 
WILLIAMS & CONNOLLY LLP 
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OR

Signature Date
(use “s/[typed name]” to sign electronically-filed documents)

Feedback or questions about this form? Email us at forms@ca9.uscourts.gov

Form 11 Rev. 12/01/2021

20-72416

3,625

/s/Lisa S. Blatt 08/17/2022
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