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UNITED STATES TAX COURT 
 

GREEN VALLEY INVESTORS, LLC,  ) 
BOBBY A. BRANCH,  ) 
TAX MATTERS PARTNER, ET AL., ) 
 ) 
                    Petitioners, ) 

) 
                     v. )  Docket Nos. 17379-19  
 ) 17380-19 
COMMISSIONER OF  ) 17381-19 
INTERNAL REVENUE, )   17382-19 

) 
)  Judge Weiler 
)  

                     Respondent. )  Filed Electronically 
 

RESPONDENT’S MOTION FOR RECONSIDERATION  
 

 RESPONDENT RESPECTFULLY REQUESTS, pursuant to Rule 161 of 

the Tax Court’s Rules of Practice and Procedure, that the Court reconsider its 

opinion, filed November 9, 2022, and reported at 159 T.C. No. 9, issued in the 

above-captioned consolidated cases (“the Opinion”),1 granting in part Petitioner’s 

cross-motion for partial summary judgment (“Petitioner’s Motion”) that Notice 

2017-10 is invalid, to affirm full consideration by the Court of the arguments 

advanced in Respondent’s Supplement to the Opposition to Petitioner’s cross-

motion for partial summary judgment (“Respondent’s Supplement”), a copy of 

which is attached and was filed at Index No. 185. 

 
1 Green Valley Investors, LLC v. Commissioner, 159 T.C. No. 5 (Nov. 9, 2022) 
(Docket No. 17379-19).  



Docket No. 17379-19 et al. 
 
 

 - 2 - 

 IN SUPPORT THEREOF, Respondent respectfully states as follows: 

1. This Court will reconsider an opinion so as to correct substantial errors of 

fact or law.2 To warrant reconsideration, the moving party must show either 

unusual circumstances or substantial error.3 Respondent respectfully suggests that 

the unusual circumstances described below warrant reconsideration by the Court. 

2. On October 19, 2022, Respondent sought leave4 to file a Supplement to 

his Objection to Motion for Partial Summary Judgment. This Court granted 

Respondent’s Motion for Leave on November 2, 2022.  One week later, on 

November 9, 2022, the Court issued a fully reviewed Opinion, which included 

concurring and dissenting opinions. The Court’s recitation of the complex 

procedural history in the Opinion mentions several filings of the parties with 

respect to the issues the Opinion addresses but does not mention Respondent’s 

Supplement. Nor does the Opinion reflect consideration of the arguments, 

presented for the first time in Respondent’s Supplement, that statutory text in the 

American Jobs Creation Act of 2004 (AJCA) clearly indicates Congress’s intent 

 
2 Estate of Quick v. Commissioner, 110 T.C. 440, 442 (1998). 
3 Zapara v. Commissioner, 126 T.C. 215, 218 (2006). 
4 Respondent’s Motion for Leave to File First Supplement to Objection to Motion 
for Partial Summary Judgment (“Respondent’s Motion for Leave”), Index No. 184. 
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that notices identifying listed transactions need not follow the notice-and-comment 

procedures in the Administrative Procedure Act (APA).  These unusual 

circumstances suggest that the Court and the parties would benefit from a 

reconsideration of the Court’s opinion in order to address the new arguments in 

Respondent’s Supplement. 

The Opinion Suggests the Court May Have Overlooked  
the Filing of Respondent’s Supplement. 

 
3. The Opinion recites the procedural history of the parties’ motions for 

partial summary adjudication in these consolidated cases, along with information 

about the filing of objections to those motions and replies to those objections.5 

While the Opinion mentions Respondent’s Objection to Petitioner’s Motion as 

having been filed February 11, 2022, the Opinion does not mention Respondent’s 

Motion for Leave or Respondent’s Supplement.  

4. The lack of any mention in the Opinion of Respondent’s Supplement, and 

the fact that there is no mention of the new arguments in the majority opinion, the 

two concurring opinions or the two dissents, suggests that Respondent’s 

Supplement may not have been circulated to the entire Court during its 

 
5 Op. at 2–3. 
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consideration of Petitioner’s Motion. 

5. Respondent does not seek to relitigate the arguments addressed in the 

Court’s opinion, but rather to ensure that the record clearly reflects the Court’s 

consideration of the new arguments in Respondent’s Supplement given the absence 

of discussion of those arguments in the Opinion and the brief lapse of time 

between the filing of Respondent’s Supplement and the Court’s fully reviewed 

Opinion.  

The Substance of the Opinion Does Not Reflect Consideration of the 
Arguments Raised in the Supplement. 

 
6. Respondent’s Supplement addresses the recent appellate opinion in Mann 

Construction v. United States,6 concluding that a 2007 notice, issued under 

circumstances similar to Notice 2017-10, was invalid as applied to the taxpayer in 

that case.7 This opinion does not control the outcome in this case, as this case 

would not be appealable to the Sixth Circuit, but Respondent brought the opinion 

to the Court’s attention all the same. 

 
6 27 F.4th 1138 (6th Cir. 2022). 
7 The Supplement also addresses the opinion in Kroner v. Commissioner, 48 F.4th 
1272 (11th Cir. 2022) relating to the timing of supervisory approval required for 
the assessment of penalties. Kroner does not bear on the issue addressed in the 
Court’s Opinion.  
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7. Respondent’s Supplement presents arguments that were not considered 

by the Sixth Circuit in Mann Construction. These new arguments identify statutory 

text—specifically, the effective dates for sections 6501(c)(10) and 6404(g) of the 

Code (AJCA §§ 814(b) and 903(d)(2))— that clearly expresses Congress’s intent 

that notices identifying listed transactions need not follow the APA’s notice-and-

comment procedures. The Court’s Opinion cites Mann Construction and its 

reasoning favorably, but the Court does not discuss Respondent’s criticism of 

Mann Construction in Respondent’s Supplement, nor does it discuss the statutory 

text in AJCA that Mann Construction did not consider. 

8. The Court’s Opinion states that it is based on a consideration of “the 

statutory text before [the Court].”8 However, the Opinion fails to mention or 

discuss the additional statutory text highlighted in Respondent’s Supplement, 

making it unclear whether the Court actually did consider all of the statutory text 

before it and raising a doubt about whether the Court would have reached the same 

conclusion if it had considered this additional statutory text.  This uncertainty 

about the basis for the Court’s conclusion in a fully reviewed decision is unusual 

 
8 Op. at 20.  
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and warrants reconsideration by the full Court, especially in light of the Court’s 

stated intent to apply its decision to all similarly situated taxpayers,9 the large 

number of docketed cases that will be affected by the Court’s opinion, and the fact 

that the validity of Notice 2017-10, and other notices issued under the authority of 

I.R.C. §§ 6011 and 6707A and Treas. Reg. § 1.6011-4(b)(2), is a matter of 

significant importance to the detection and prevention of abusive tax avoidance 

schemes.   

9. As the Court’s opinion makes clear, the Court’s conclusion that Congress 

did not clearly express its intention that the APA’s notice and comment procedures 

are inapplicable was based on the “statutory text before [the Court]”.10 Justice 

requires that the Court consider the additional statutory text that was the focus of 

Respondent’s Supplement, especially in light of the large number of docketed 

cases impacted by the Court’s opinion  

 
 

 
9 The Opinion notes that the Court will “set aside Notice 2017-10, including the 
imposition of section 6662A penalties with respect to reportable transactions.” Op. 
at 23. It is unclear whether the Court means to set aside the agency’s action or to 
give the Opinion precedential effect. 
10 Op. at 20. 
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Conclusion 

10. For the reasons set forth herein, Respondent requests that the Court 

reconsider and revise the Opinion to address the arguments made in Respondent’s 

Supplement. 

11. Petitioner objects to the Court granting this motion. 

      DRITA TONUZI 
      Deputy Chief Counsel (Operations) 

Internal Revenue Service 
 

 
Date:_____________ By: ___________________________ 

EMILY J. GIOMETTI 
Special Trial Attorney 
(Strategic Litigation) 
Tax Court Bar No. GE0326 
JW Peck Federal Building 
550 Main Street, Suite 9-351 
Cincinnati, OH 45202-2727 
Telephone: (513) 975-6847 
emily.j.giometti@irscounsel.treas.gov 

OF COUNSEL: 
KATHRYN F. PATTERSON 
Division Counsel 
(Strategic Litigation) 
PAUL T. BUTLER 
Deputy Division Counsel 
(Strategic Litigation) 
TRAVIS T. VANCE 
Strategic Litigation Counsel 
(Strategic Litigation)

12/09/22 
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RESPONDENT’S SUPPLEMENT TO RESPONDENT’S OBJECTION TO 
PETITIONER’S MOTION FOR PARTIAL SUMMARY JUDGMENT 
REGARDING PENALTIES UNDER SECTIONS 6662(h) AND 6662A 

 
 RESPONDENT SUBMITS this Supplement in support of his Objection to 

Petitioner’s Motion for Partial Summary Judgment Regarding Penalties Under 

Sections 6662(h) and 6662A. 

I. INTRODUCTION 

On December 14, 2021, Petitioner filed a Motion for Partial Summary 

Judgement Regarding Penalties Under Sections 6662(h) and 6662A (“Motion”), in 

which Petitioner moved for partial summary judgment on the stated grounds that 

Respondent may not, as a matter of law, assess penalties under Sections 6662(h) 
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and Section 6662A.1 Respondent filed an Objection to Petitioner’s Motion 

(“Objection”) on February 11, 2022, explaining that Petitioner had failed to show 

and establish, as a matter of law, that Respondent did not comply with Internal 

Revenue Code Section 6751(b) in asserting the Section 6662(h) penalty or that 

Section 6662A is not applicable to the transactions at issue in these cases pursuant 

to Notice 2017-10, which was properly issued without notice-and-comment 

rulemaking procedures under the Administrative Procedure Act (“APA”). 

Since the filing of Respondent’s Objection, two opinions have been issued 

on matters implicated in the instant cases. First, the Eleventh Circuit’s recent 

decision in Kroner v. Commissioner, No. 20-13902 (11th Cir. Sept. 13, 2022), 

which is not controlling here, holds that Respondent complies with Section 

6751(b) as long as supervisory approval is obtained prior to assessment of the 

penalty. Second, the Sixth Circuit’s decision in Mann Construction, Inc. v. United 

States, 27 F.4th 1138 (6th Cir. Mar. 3, 2022), which likewise is not controlling 

here, held that a 2007 notice identifying a transaction as a listed transaction was 

invalid for failure to follow notice-and-comment procedures. Mann Construction 

 
1 Unless otherwise stated, all section references herein are to the Internal Revenue 
Code of 1986, as in effect for the years at issue, and the regulations thereunder. 
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was wrongly decided. As explained below, the Sixth Circuit’s analysis fails to 

consider statutory text evidencing Congress’s clear intent that such notices need 

not follow notice-and-comment procedures and the significance of the many listing 

notices that the IRS had issued before Congress enacted the relevant provisions.  

The Sixth Circuit also seemed unaware of the absurdity of concluding that when 

Congress enacted these provisions to give teeth to the IRS’s listed transaction 

disclosure requirements, it was simultaneously invalidating all those notices and 

the portion of Section 1.6011-4 that authorized the issuance of the notices.  

II. KRONER  

The first issue presented by Petitioner’s Motion is whether Respondent 

complied with Section 6751(b)(1) with respect to proposed gross valuation 

misstatement penalties under Section 6662(h). Respondent’s Objection, as well as 

Respondent’s Motion for Partial Summary Judgment filed on December 3, 2021, 

conclusively establishes that Respondent has complied with the requirements of 

Section 6751(b).  On September 13, 2022, the United States Court of Appeals for 

the Eleventh Circuit issued an opinion holding that Section 6751(b) requires only 

that the supervisory approval of the initial determination of a penalty assessment 

occur before the assessment. Kroner v. Commissioner, No. 20-13902 (11th Cir. 
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Sept. 13, 2022).  This opinion, however, is not controlling in the instant 

consolidated cases because they are likely appealable to the Fourth Circuit.  Golsen 

v. Commissioner, 54 T.C. 742, 757 (1970), aff’d 445 F.2d 985 (10th Cir. 1971);  

I.R.C. § 7482(b)(1)(E) (providing that the appellate venue for judicial review of a 

partnership adjustment is based on the partnership’s principal place of business); 

But See I.R.C. § 7482(b)(1) (where no venue provision in Section 7482(b)(1) 

applies, the Tax Court’s decision is appealable to the Court of Appeals for the 

District of Columbia. In these cases, the LLCs did not, as far as Respondent 

knows, conduct any business operations and arguably had no “principal place of 

business”).    

III. MANN CONSTRUCTION 

In Mann Construction, Inc. v. United States, 27 F.4th 1138 (6th Cir. 2022), 

the United States Court of Appeals for the Sixth Circuit held that a 2007 notice 

identifying a transaction as a listed transaction was invalid for failing to follow 

notice-and-comment procedures. The instant cases are likely appealable to the 

Fourth Circuit, and thus this Court is not bound by Mann Construction. See 

Golsen, 54 T.C. at 757. While Respondent has recognized the applicability of 
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Mann Construction to cases appealable to the Sixth Circuit,2 Respondent maintains 

that Mann Construction was wrongly decided and that this Court should decline to 

follow it. 

The Sixth Circuit in Mann Construction erred in failing to consider statutory 

text evidencing Congress’s clear intent that such notices need not follow notice-

and-comment procedures and failing to appreciate theexistence and implications of 

the dozens of listed-transaction notices that had already been issued without notice-

and-comment when the American Jobs Creation Act of 2004, § 811(a), Pub. L. 

108-357, 188 Stat. 1418 (AJCA) was enacted. As previously explained in 

Respondent’s Objection, Section 6662A, which imposes an accuracy-related 

penalty on understatements attributable to reportable transactions, was enacted as 

part of the AJCA, which was passed in part to “provide the Treasury Department 

with additional tools to assist its efforts to curtail abusive transactions.” S. Rep. 

 
2 The government has raised the arguments set forth in this supplement in other 
cases. The government’s position in its entirety, encompassing the arguments made 
in both Respondent’s Objection and those set forth in the instant Supplement, can 
be found in: Green Rock, LLC v. Internal Revenue Service, No. 2:21-cv-01320, 
Doc. 31 (N.D. AL June 13, 2022); GBX Assocs. v. United States, Doc. 18-1 (N.D. 
Ohio June 24, 2022); Longwood Preserve Holdings, LLC, Longwood Preserve 
Investors, LLC, Tax Matters Partner v. Commissioner, Docket No. 12421-19 
(Index No. 106 filed Aug. 25, 2022).  
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No. 108-192, at 90. To this end, the AJCA also included other provisions, such as 

Section 6707A (penalizing failure to disclose a reportable transaction), Section 

6501(c)(10) (extending the assessment statute of limitations for listed transactions), 

and Section 6404(g)(2)(E) (creating an exception from underpayment interest 

suspension for listed transactions). See AJCA, § 811(a), Pub. L. 108-357, 118 Stat. 

1418, 1575, 1580, 1581, 1652. Section 6662A, as well as other AJCA provisions, 

incorporated by reference Section 6707A’s definitions of “reportable transaction” 

and “listed transaction,” terms that originated from the Treasury regulation. I.R.C. 

§ 6662A(d); 65 Fed. Reg. 11207 (Mar. 2, 2000).  

The Mann court focused exclusively on Section 6707A, but that provision 

was not the only part of the AJCA enacted to combat abusive tax shelters, nor the 

only one to endorse the IRS’s identification of listed transactions by notice. Other 

provisions in the statute make clear that Congress viewed the listing notices that 

existed at the time the AJCA was passed—none of which had gone through notice-

and-comment—as validly issued. If those notices were invalid, Congress passed 

dead letters.  

Among those other AJCA provisions was Section 6501(c)(10), which, as 

noted above, holds the statute of limitations for assessing a tax deficiency open 
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until one year after the taxpayer’s participation in a listed transaction was 

disclosed. See AJCA § 814(a), 118 Stat. at 1581 (codified at 26 U.S.C. 

§ 6501(c)(10)). Congress made this new provision effective for tax years with an 

open statute of limitations on October 22, 2004, the date the AJCA was enacted. 

See id. § 814(b), 118 Stat. at 1581. In other words, Congress lengthened the 

assessment period for taxpayers who had failed to comply with the IRS’s listed 

transaction disclosure requirements before October 22, 2004. If Congress believed 

the existing notices identifying listed transactions were invalid, then there would 

have been no listed transaction to which Section 6501(c)(10) could apply when 

AJCA was enacted. 

Blak Investments v. Commissioner, 133 T.C. 431 (2009), illustrates how 

Section 6501(c)(10) can apply to a pre-AJCA listed transaction.  The case involves 

a “son-of-BOSS” transaction, which the IRS had identified as a listed transaction 

in Notice 2000-44, 2000-2 C.B, four years before the AJCA was enacted. The 

taxpayer in Blak participated in a “son-of-BOSS” transaction in 2001 (three years 

before the AJCA was enacted) and failed to comply with the IRS’s listed 

transaction disclosure requirements. Following the AJCA’s enactment, the IRS 

detected the transaction in an audit and sought to assess a tax deficiency after the 
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limitations period would have normally expired, invoking Section 6501(c)(10).  

The taxpayer argued that Section 6501(c)(10) did not apply because it cross-

references the listed transaction definition in Section 6707A(c)(2), which applies to 

returns and statements the due dates of which are after the date the AJCA was 

enacted (October 22, 2004). Since the disclosure by the taxpayer was due before 

that date, the taxpayer argued that there was no definition of listed transaction that 

was applicable. The Tax Court disagreed, reasoning that Section 6707A defines 

listed transactions by reference to regulations under Section 6011, which had 

contained a definition of listed transaction since 2000, and that Section 6707A did 

not change that definition.  

Likewise, the AJCA created a new exception to the suspension of the accrual 

of interest under Section 6404 (which ordinarily would suspend the accrual of 

interest on a liability if the IRS fails to notify the taxpayer of the liability within a 

certain time), such that interest now continues to accrue on a tax liability relating to 

a listed transaction regardless of how long it takes for the IRS to notify the 

taxpayer of that liability, and regardless of whether the taxpayer complies with the 

IRS’s disclosure requirements. AJCA § 903(c), 118 Stat. at 1652 (codified at 26 

U.S.C. § 6404(g)(2)(E)). This new exception applied with respect to interest 
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accruing after October 3, 2004. AJCA § 903(d)(2). This effective date shows that 

Congress’s target included taxpayers who had already participated in listed 

transactions identified by notice.3 Congress specifically made that effective date 

different from—and generally earlier than—the effective date for the AJCA’s other 

changes to the interest suspension rules. See id. §§ 903(d)(1), (2). If the existing 

listing notices were invalid, no taxpayers could have any liability with respect to a 

listed transaction as of October 3, 2004.  

The Sixth Circuit in Mann Construction failed to consider the effective date 

provisions for the AJCA’s amendments to Sections 6501 and 6404, both of which 

are predicated on the validity of the listing notices the IRS had issued before the 

AJCA’s enactment and the regulation that authorizes the identification of listed 

 
3 A contemporaneous statement by Senator Grassley, then the Chairman of the 
Senate Finance Committee, drives the point home: 
 

Finally, abusive and egregious tax shelters are so prevalent that Sen. 
Baucus and I are moving legislation that ends the suspension of interest 
for taxpayers who buy listed tax transactions like the 'Son of Boss' and 
others. 

[https://www.finance.senate.gov/release/grassley-and-baucus-praise-irss-
crackdown-and-settlement-of-significant-tax-shelter (May 5, 2004)]. 
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transactions by notice.4 It also did not consider the significance of the many listing 

notices that the IRS had issued before the AJCA’s enactment, as well as the 

absurdity of concluding that when Congress passed the AJCA, it invalidated all 

those notices and the portion of Treasury regulation Section 1.6011-4 that 

authorized them. Congress would not have taken numerous steps to bolster the 

IRS’s regulation and listing notices unless it viewed them as valid. Short of 

“magical passwords,” which the Sixth Circuit acknowledged are not required, it is 

hard to imagine stronger evidence of Congress’s intent that notices identifying 

listed transactions could be issued without following notice-and-comment 

procedures. 

IV. CONCLUSION 

As a matter of law, Petitioner has failed to establish that penalties under  

Sections 6662(h) and 6662A do not apply. In enacting the AJCA, Congress 

legislated to put teeth into the regulatory tax shelter disclosure regime already 

 
4 Indeed, the Sixth Circuit did not consider the statutory language in 
§§ 6501(c)(10) and 6404(g) at all. To be fair, the United States focused its 
argument in that case on § 6707A and did not bring the significance of those other 
statutes to the Sixth Circuit’s attention. But respondent makes clear now: 
invalidating the IRS’s notice procedure would render meaningless other provisions 
of the AJCA. Congress could not have intended that result. 
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created by Treasury. In doing so, it adopted and ratified that regime’s procedures, 

excepting it from the APA’s notice and comment procedures. This Court should 

not follow the Sixth Circuit’s contrary conclusion in Mann Construction. 

Petitioner’s Motion must be denied. 

DRITA TONUZI 
Deputy Chief Counsel (Operations) 
Internal Revenue Service 
 
 

 
Date:_____________ By: ___________________________ 

EMILY J. GIOMETTI 
Special Trial Attorney 
(Large Business & International) 
Tax Court Bar No. GE0326 
JW Peck Federal Building 
550 Main Street, Suite 9-351 
Cincinnati, OH 45202-2727 
Telephone: (513) 975-6847 
emily.j.giometti@irscounsel.treas.gov 

OF COUNSEL: 
KATHRYN F. PATTERSON 
Division Counsel 
(Strategic Litigation) 
PAUL T. BUTLER 
Deputy Division Counsel 
(Strategic Litigation) 
TRAVIS T. VANCE 
Strategic Litigation Counsel 
(Strategic Litigation) 
 

10/19/22 
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