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 This brief is submitted in support of the United States’ motion to dismiss pursuant to Fed. 

R. Civ. P. 12(b)(1) and (b)(6).   

BACKGROUND 

 On May 14, 2010, Viktoriya Korleshchuk-Petrie (“Plaintiff”) and her then-husband, John 

Petrie, filed a joint federal income tax return for the 2007 year reporting tax due of $10,299.00.  

Exhibit A, IRS Income Tax Account Transcript (attached).  On August 30, 2010, the IRS assessed 

the tax as shown on the return, along with interest and penalties for late filing and late payment, as 

well as failure to make prepayments of tax, for that year.  Id.  After the IRS sent collection notices, 

Plaintiff, “[i]n either late 2017 or early 2018,” filed IRS Form 8857, “Request for Innocent Spouse 

Relief.”   Compl. ¶¶ 78, 82, 86.  The IRS denied the request and sent notice of that determination 

on March 24, 2018.  Compl. ¶ 87.  Plainitff did not petition the United States Tax Court for review 

of the denial, as § 6015(e)(1) allows.1  Compl. ¶¶ 88-89. 

 On March 25, 2019, the IRS offset a $3,798.00 overpayment claimed on Plaintiff’s 

separate (not joint) 2018 income tax return against the joint 2007 liability (“Payment 1”).  Compl. 

¶ 90; Ex. A.  Thereafter, she submitted a second Form 8857 to the IRS on July 8, 2019.  Compl. 

¶ 91.  The IRS apparently denied the second request on December 5, 2019.  Compl. ¶ 93.  On July 

20, 2020, the IRS offset a $7,676.20 overpayment claimed on Plaintiff’s separate 2019 income tax 

return against the 2007 liability (“Payment 2”).2  Compl. ¶ 94; Ex. A.  Together, the two offsets by 

the IRS amounted to $11,474.20 collected for the 2007 liability and fully satisfied the joint 

 
1 All unmodified “§” or “Section” references are to the Internal Revenue Code (26 U.S.C.). 
2 The IRS’s income tax account transcript for 2019 reflects an offset date effective April 15, 2020, 
because overpayments attributable to prepayments or withholdings are always credited as of the 
due date of the return so that the taxpayer gets the benefit of reducing the balance on which 
interest accrues for the liability to which the overpayment is credited.  26 U.S.C. §§ 6611(d), 
6513. 
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liability for that year (barring further collection from Plaintiff’s husband as well). 

 On June 3, 2021, Plaintiff filed Form 843, “Claim for Refund and Request for Abatement,” 

with respect to Payment 2.  Compl. ¶ 95.  The Form 843 included an attachment explaining that 

Plaintiff sought a refund of Payment 2 on two grounds: (1) the IRS’s account transcript reflected 

no additional tax assessments following a transcript entry styled “Write-off of balance due” dated 

June 6, 2017; and (2) the IRS had erroneously denied innocent-spouse relief for the 2007 tax year.  

To date, the IRS has not acted upon the refund request. 

 On December 6, 2021, Plaintiff filed the instant complaint seeking a refund of the 

$11,474.20 (both payments).  The complaint’s first claim for relief (“Count I”) seeks the refund on 

the ground that the IRS “unlawfully and erroneously collected” the offsets “after no balance was 

due to the IRS by the taxpayer[,]” Compl. ¶¶ 97-99, which is legally incorrect as demonstrated 

below.  The complaint further alleges that the 10-year statutory period in which the IRS could 

collect her 2007 tax liability under § 6502 had expired by late 2018—that is, prior to either offset 

(although as noted below, the limitations period is ten years after assessment, which was in 2010).  

Compl. ¶¶ 8-9.  The second claim for relief (“Count II”) alleges that the IRS “unlawfully denied” 

the refund because she was “entitled” to innocent-spouse relief under § 6015(f).  Compl. ¶¶ 100-

102.   

After the filing of the complaint, the IRS abated the penalties (and interest thereon) with 

respect to the 2007 income tax year, based upon its interpretation of her prior submissions to the 

IRS as making what is known as a first-time penalty-abatement request, per Internal Revenue 

Manual pt. 20.1.1.3.3.2.1 (eff. Oct. 19, 2020).  ECF No. 17 ¶¶ 2-3.  The abatements produced a 

“refund due” of $6,927.48 out of the $11,474.20 sought by Plaintiff in the complaint.  Id. ¶ 3.  

Though the underlying tax for 2007 remains at issue, the parties have stipulated that the IRS may 
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refund the $6,927.48 attributable to penalties without affecting the outcome of this case as to the 

tax.  Id. ¶¶ 5, 7-8.  

ARGUMENT 

 Plaintiff’s complaint consists largely of allegations about her ex-husband’s bad acts that go 

to the merits of her claim for equitable innocent-spouse relief that the IRS denied.  But the Court 

should not reach the merits of that issue unless this motion to dismiss is denied.  Preliminarily, 

Count I does not relate to the innocent-spouse issue at all, and instead rests entirely upon 

allegations that are wrong as a matter of law.   

Count II, alleging that Plaintiff is due a tax refund because the IRS unlawfully denied her 

request for innocent-spouse relief, is the crux of this case, and the Court lacks authority to consider 

that claim.  That is because Congress did not grant the district courts jurisdiction to review IRS 

determinations regarding requests for equitable relief from joint and several liability under 

§ 6015(f).  Instead, Congress crafted a path to judicial review of those determinations exclusively 

by the United States Tax Court, with an exception not applicable here.  Like taxpayers who seek to 

invoke the Tax Court’s jurisdiction to review certain other kinds of IRS determinations (e.g., 

§ 6330), a petitioning spouse must seek Tax Court review of a § 6015(f) determination within a 

statutorily prescribed period or review is waived.  Plaintiff’s refund claim here is based on the 

incorrect premise that the waiver of sovereign immunity for refund suits in § 7422(a), and the 

identically phrased jurisdictional grant in 28 U.S.C. § 1346(a)(1) override the Tax Court’s 

exclusive jurisdiction over that issue.  They do not, and this suit must consequently be dismissed. 

I. Count I Fails to State a Claim 
 

As an initial matter, Plaintiff’s first claim for relief alleges that the IRS “unlawfully and 

erroneously collected” the $11,474.20 sum comprised of the two offsets made with respect to her 
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2018 and 2019 income tax overpayments “after no balance was due to the IRS by the taxpayer.”  

Compl.  ¶ 98.  That contention appears to be rooted in Plaintiff’s legally mistaken view that (1) the 

statutory collections period for 2007 had expired prior to the offsets and/or (2) the indication in an 

IRS transcript for that period showing that the IRS had written off that liability means the liability 

was in fact no longer collectible.  But as discussed below, neither contention is legally correct.   

As pertinent here, “[i]n adjudicating a Rule 12(b)(6) motion, a district court may consider 

not only the complaint but also any documents annexed to it (the authenticity of which are 

unchallenged) and other such documents that are sufficiently referenced and/or relied upon in the 

complaint.”  Rivera v. Kress Stores of Puerto Rico, Inc., 30 F.4th 98, 102 (1st Cir. 2022).  The 

United States submits that the Court may properly consider the attached transcript, discussed 

below, because it is a counterpart to the IRS transcript referenced in Plaintiff’s complaint.  Compl. 

¶¶ 5, 7, 81.  But even limiting consideration to the complaint, the “write off” of a tax liability does 

not as a matter of law prevent its collection unless the liability is satisfied or has expired. 

A. The Offsets of the 2018 and 2019 Overpayments Occurred within 
10 Years of the Assessment of Plaintiff’s 2007 Income Tax Liability 

  
In general, “[a] tax may be collected” by the IRS “within 10 years after the assessment of 

the tax.”  26 U.S.C. § 6502(a)(1).  Here, Plaintiff and her ex-husband filed their 2007 joint income 

tax return more than 2 years late on May 14, 2010.  The IRS assessed the liability shown on the 

return, along with interest penalties, on August 30, 2010.  The ten-year collection period thus did 

not expire until August 30, 2020, at the earliest (irrespective of any possible tolling which 

therefore is not relied upon here).  The ensuing offsets occurred on March25, 2019, and July 20, 

2020—both dates prior to August 30, 2020.  Accordingly, Plaintiff’s request for a refund based on 

the false premise that the collection was untimely must be dismissed. 

Case 4:21-cv-40125-DHH   Document 19-1   Filed 06/10/22   Page 6 of 37



 

-5- 

B. Collection of Plaintiff’s 2007 Income Tax Liability Was Not Barred by 
the “Write Off” on the Joint Income Tax Account Transcript for 2007  

 
Count I also fails to state a claim insofar Plaintiff contends that the IRS wrote off her 2007 

income tax liability prior to the IRS’s offsets.  That theory is premised on a mistaken reading of 

the IRS’s joint account transcript for the 2007 income tax year of Plaintiff and her then-husband.  

While the liability on the joint account was written off, the liability did not simply disappear into 

thin air; rather, the liability was transferred to the Plaintiff’s individual account for the 2007 

income tax year.   

To be sure, the IRS joint account transcript for the 2007 income tax year of Plaintiff and 

her ex-husband does include a June 26, 2017 entry labeled “Write-off of balance due” next to the 

figure “-$6,804.48,” which equaled the liability remaining on the account on that date.  See 

Exhibit B, Joint Account Transcript.  But there are two other entries from June 12, 2017, for 

“Transfer account out” and “Transfer account in” for the same dollar amount.  This series of 

transcript entries effectuated the IRS’s division of the joint account into separate accounts for 

Plaintiff and her then-husband in view of his bankruptcy proceeding (reflected in prior entries on 

the joint transcript) which alters his collection limitation period and thus requires separating the 

accounts.  Id.  See also Compl. ¶¶ 42-44 (noting his three bankruptcies).  The IRS frequently splits 

a joint income tax account (the “master-file” account) into two separate accounts for the individual 

spouses (the “non-master file” accounts) where the spouses’ accounts diverge for some reason, 

including a bankruptcy of one spouse but not the other (which means the IRS can still collect 

against the non-bankrupt spouse while the limitations period for collecting from the bankrupt 

spouse is extended).  See Mitchell v. Comm’r., T.C. Memo. 2004-277, 2004 WL 2809567 at *1 n.2 

(Dec. 8. 2004) (“Nonmaster file accounts are created as a routine matter when an action is taken 

that affects only one spouse on an account that originally is on a master file jointly[.]”); In re 
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Lesnick, 202 B.R. 82, 85 (Bankr. N.D. Ohio 1996) (“[T]o assess amounts against the non-bankrupt 

spouse, the IRS establishes what it terms a ‘non-master file’ in the name of the non-bankrupt 

spouse only.”).  In this case, the individual account transcript for Plaintiff’s 2007 tax year, which 

was created when the IRS split the account in 2017, includes the purportedly written-off sum that 

was actually just transferred from the joint account to her individual account.  Ex. A.  It also 

reflects the subsequent offsets of her 2018 and 2019 overpayments.  Id.   

Importantly, under § 6322, the liability for an assessment lasts until it is “satisfied or 

becomes unenforceable by reason of lapse of time.”  Thus, any premature write-off would be 

reversible in any event.  As noted above, the offsets happened within the 10-year statutory 

collection period for the 2007-year liability that was not assessed until 2010 (due to the lateness of 

the joint return).  There is also no allegation that the liability was satisfied prior to the offsets.  

Therefore, even limiting consideration to the transcript attached to the complaint, Count I fails to 

state a claim upon which relief may be granted.   

II. Count II Fails to State a Claim, and the Court further Lacks Subject-Matter 
Jurisdiction over It, Because Judicial Review of Equitable Innocent-Spouse Relief 
Determinations by the IRS Is Limited to the United States Tax Court 

 
 The crux of this case concerns the extent to which Congress has authorized judicial review 

of IRS determinations regarding equitable innocent-spouse relief under § 6015(f).  The refund 

claim here is premised upon the view that Congress waived sovereign immunity with regard to 

such claims not only by permitting Tax Court review under § 6015(e), but also by broadly opening 

the door for refund claims based on § 6015(f) in the district courts through the language of 28 

U.S.C. § 1346(a)(1) and 26 U.S.C. § 7422(a).  As demonstrated below, however, this is wrong.  

Refund jurisdiction for innocent spouse claims is limited and does not extend to the circumstances 

pled here. 
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A. Section 6015 Permits Tax Court Review of the IRS’s Innocent-Spouse 
Determinations  

 
As a general rule, spouses who file joint tax returns for a given tax year are subject to joint 

and several liability for taxes owed for that year.  § 6013(d)(3).  If one spouse seeks relief from 

liability stemming from a jointly filed return, that claim is governed by § 6015, enacted in 1998, 

which sets forth three bases for which such relief may be obtained.  The first two, § 6015(b) and 

(c), provide for mandatory relief if their requirements are met, and both are limited to tax 

“deficiencies” not at issue here.3  Section 6015(b) is similar to pre-1998 § 6013(e), which likewise 

was limited to deficiencies and always supported refund jurisdiction, just as does modern 

§ 6015(b).  Section 6015(c), added in 1998, excludes refunds altogether.  § 6015(g)(3).   

The third avenue, § 6015(f), also added in 1998, is discretionary.  It provides that the 

Secretary “may relieve” a taxpayer who is otherwise ineligible for relief under § 6015(b) and (c) 

where, “taking into account all the facts and circumstances, it is inequitable to hold [the taxpayer] 

liable for any unpaid tax or any deficiency[.]”  Refund claims are possible for § 6015(f) “to the 

extent attributable to the application of” that provision as § 6015(g)(1) states, but the United States 

submits that the provision has no application to collection made after denial of relief that is not 

 
3 A “deficiency” is defined in § 6211 to include what amounts to an understatement of reported tax 
or the failure to file a return to report tax imposed.  Under § 6015(b), a taxpayer “shall be relieved 
of liability” for a tax (and associated penalties and interest) if, inter alia, “he or she did not know, 
and had no reason to know” of an “understatement” of tax on a joint return, and it would be 
“inequitable to hold [the taxpayer] liable for the deficiency in tax” that is “attributable to such 
understatement[.]” And under § 6015(c), a taxpayer’s “liability for any deficiency” that is assessed 
pursuant to a joint return “shall not exceed the portion of such deficiency properly allocable to” 
the taxpayer if, among other things, he or she “is no longer married to, or is legally separated from, 
the individual with whom [the taxpayer] filed [a] joint return[.]”  Use of “shall” in both 
subsections provides an absolute right not to be held liable under the stated conditions.     
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appealed to the Tax Court and further submits that the jurisdiction to review denial of 

discretionary relief under § 6015(f) is limited to the Tax Court with one exception.4 

If the IRS denies a taxpayer’s claim for equitable innocent-spouse relief under § 6015(f) 

(or for mandatory relief under § 6015(b) or (c)), § 6015(e)(1) permits the taxpayer, within 90 days, 

to petition the United States Tax Court for judicial review of the IRS’s determination.  Notably, 

§ 6015(e)(1) did not originally include individuals who had requested relief under § 6015(f) in the 

class of individuals permitted to petition the Tax Court for review, but the statute was amended in 

2006 to encompass § 6015(f) determinations.  See Pub. L. 109-432, Div. C, Title IV, § 408(a), 120 

Stat. 2922, 3061 (2006).  

Finally, § 6015(e)(3)—styled “Limitation on Tax Court jurisdiction”—provides that where 

the Tax Court has exercised jurisdiction over a timely petition for review of an IRS determination 

of innocent-spouse relief under § 6015(b), (c), or (f), the Tax Court “shall lose jurisdiction” to the 

extent that either spouse to the joint return from which relief is sought commences a refund suit in 

the district courts or in the Court of Federal Claims for any period implicated by the prior Tax 

Court suit.  In this regard, the refund suit referenced in § 6015(e)(3) notably may concern grounds 

for a refund other than § 6015(f) (or § 6015(b)), including grounds over which the Tax Court 

could not obtain jurisdiction.  This is the only reference in § 6015 to a district court.  It only 

applies when a petition in Tax Court is timely filed (which is not the fact pattern of the instant 

case) and judicial economy dictates consolidating the two proceedings regarding the same tax year 

in a single court.  Section 6015(b)(3)(B) thus adds that a district court that acquires refund 

 
4 Subsection (g) is not an independent waiver of sovereign immunity.  It does not mention the 
district courts.  It merely provides that refunds should be made by the IRS consistently with the 
substance of any Tax Court decision in a proceeding brought under § 6015(e), or with the grant of 
relief by the IRS. 
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jurisdiction generally “shall have jurisdiction over the petition filed under this subsection.”        

B. Congress Did Not Unequivocally Express an Intention to Waive 
Sovereign Immunity with respect to Review of IRS Determinations 
under § 6015(f) by the District Courts, and Any Ambiguity Must Be 
Construed in Favor of Immunity 

 
The United States, as a sovereign, may not be sued without its consent, particularly for 

recoveries of money.  See, e.g., United States v. Dalm, 494 U.S. 596, 608 (1990).  For that reason, 

“[j]urisdiction must be found in an express Congressional waiver of immunity or consent to be 

sued.”  Murphy v. United States, 45 F.3d 520, 522 (1st Cir. 1995); accord Marina Bay Realty 

Trust LLC v. United States, 407 F.3d 418, 422 (1st Cir. 2005) (“The United States, however, 

enjoys sovereign immunity from such a suit absent a waiver that must be ‘unequivocally 

expressed in statutory text.’”) (quoting Lane v. Pena, 518 U.S. 187, 192 (1996)).  Any such waiver 

“must be construed strictly in favor of the government[,]” Hutchinson ex rel. Julien v. Patrick, 636 

F.3d 1, 8 (1st Cir. 2011), and “[a]ny ambiguities in the statutory language are to be construed in 

favor of immunity,” FAA v. Cooper, 566 U.S. 284, 290 (2012).  In Cooper, the Court reasoned 

that “the question we must answer is whether it is plausible to read the statute, as the Government 

does,” because “[t]o do otherwise would expand the scope of Congress’ sovereign immunity 

waiver beyond what the statutory text clearly requires.”  Id. at 299. 

1. Neither 28 U.S.C. § 1346(a) nor 26 U.S.C. § 7422(a) Authorizes District 
Court Review of § 6015(f) Determinations except in Limited Situations 

 
Here, the complaint contends that the Court may exercise jurisdiction pursuant to 28 

U.S.C. §§ 1340, 1346(a)(1), and 26 U.S.C. § 7422(a).  Compl. ¶ 4.  Initially, 28 U.S.C. § 1340 

“do[es] not waive sovereign immunity” and “cannot be the basis for jurisdiction over a civil action 

against the federal government.”  Berman v. United States, 264 F.3d 16, 20 (1st Cir. 2001).  By 

contrast, 28 U.S.C. § 1346(a)(1) provides that “district courts shall have original jurisdiction . . . of 
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. . . [a]ny civil action against the United States for the recovery of any internal-revenue tax alleged 

to have been erroneously or illegally assessed or collected, or any penalty claimed to have been 

collected without authority or any sum alleged to have been excessive or in any manner 

wrongfully collected under the internal-revenue laws[.]”  Using nearly identical language, 26 

U.S.C. § 7422(a) waives sovereign immunity for a “suit or proceeding . . . for the recovery of any 

internal revenue tax alleged to have been erroneously or illegally assessed or collected, or of any 

penalty claimed to have been collected without authority, or of any sum alleged to have been 

excessive or in any manner wrongfully collected[.]” 

The United States agrees that Count I comes within the jurisdictional grant in § 1346(a)(1) 

and the sovereign-immunity waiver in § 7422(a); Count I merely fails to state a claim because it is 

based on incorrect legal assumptions, as discussed above.  But Count II is outside both the 

jurisdictional grant in § 1346(a)(1) and the immunity waiver in § 7422(a) because it seeks a refund 

premised on the allegation that the IRS unlawfully collected the tax and, to the contrary, the plain 

statutory text confirms that it was not unlawful to collect where she did not timely seek Tax Court 

review of the denial of equitable relief from her 2007-year liability under § 6015(f).   

At root, § 6015(f) permits the IRS, in the exercise of substantial discretion, to provide 

equitable relief to one spouse from an otherwise validly assessed joint income tax liability.  Even 

if relief is granted, the other spouse remains liable for the same debt as before, and there is no 

determination, for example, that the IRS improperly treated an amount as income or disallowed a 

deduction.  If the IRS denies a request for relief under § 6015(f), then the underlying liability 

remains a lawfully collectible debt of both spouses, and the IRS may collect it from either spouse 

as before.  Such collection at that stage would not be “unlawful” or “erroneous,” nor would it be 

“wrongful[].”   
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On the contrary, the only instances in which a § 6015(f) determination by the IRS would 

give rise to subsequent “unlawful,” “erroneous, or “wrongful” collection would be a scenario in 

which the IRS either granted equitable relief, but nevertheless thereafter collected the liability 

from the spouse to whom relief had already been granted, or collected during the pendency of an 

innocent spouse request that was subsequently granted.5  But that has not happened here: the IRS 

assessed the liability reported on Plaintiff’s joint 2007 return, subsequently denied her request for 

relief from that liability under § 6015(f), and then collected the same after her time to petition the 

Tax Court expired.6   

2. The Text of § 6015 Does Not Expressly Waive Sovereign Immunity for 
Plenary District Court Review of § 6015(f) Determinations Either 

 
 With the limited exception of § 6015(e)(3), there is also no unequivocal expression in the 

text of § 6015 of Congress’s intent to waive sovereign immunity for district court review of 

§ 6015(f) determinations and, to the contrary, the provision indirectly suggests that Tax Court 

 
5 Section 6015(e)(1)(B) restricts collection during the pendency of an innocent spouse proceeding 
but provides exceptions if § 6851 or § 6861 applies and it is also possible that the IRS could 
inadvertently violate the restrictions on collection.  In either event a refund would be in order if 
relief were granted by the IRS.   
6 The Tax Court can also grant relief after collection if the request for relief is made after 
collection but within the period in which a timely refund claim can be submitted.  26 U.S.C. 
§ 6015(f)(2)(B).  In that instance, collection is not wrongful—coming prior to any request for 
relief in the first place—but the granting of relief (i.e., the resulting abatement of the assessment) 
will generate an overpayment of tax liability by the taxpayer thus granted relief.  And the Code 
mandates that overpayments be refunded if timely claimed.  See 26 U.S.C. § 6402(a) (Secretary 
may credit overpayments but “shall” refund any part not credited to another liability).  The United 
States is cognizant that here, Plaintiff filed a second request for innocent spouse relief after 
collection.  It is our view that a taxpayer is not entitled to ignore a right to Tax Court review after 
denial of a claim under § 6015(f) and then make an identical claim and thereby restart the 90-day 
clock in § 6015(e).  But that issue is not necessary to resolve the dispute here. 
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review is exclusive.7  The provision allowing Tax Court review, § 6015(e) (“Petition for review by 

Tax Court”), states that for taxpayers electing the application of § 6015(b) or (c), or requesting 

equitable relief under § 6015(f), “[i]n addition to any other remedy provided by law, the individual 

may petition the Tax Court (and the Tax Court shall have jurisdiction) to determine the 

appropriate relief available to the individual under this section if such petition is filed” within the 

prescribed period.  The statute thus waives sovereign immunity with respect to timely Tax Court 

petitions, but the same is not true of district court actions.  

 To the extent Plaintiff is expected to argue that the phrase “[i]n addition to any other 

remedy provided by law” would be nullified unless other courts must have jurisdiction to review 

discretionary § 6015(f) determinations, that contention does not withstand scrutiny.  First, the 

language is contained in a provision governing review of subsection (b) and (c) determinations as 

well.  Refund jurisdiction does exist for § 6015(b) and taxpayers may defend collection suits by 

raising § 6015(b) or (c) defensively.  In addition, § 6330(c)(2)(A)(i) expressly permits “spousal 

defenses” in collection due process hearings (often called “CDP”), which are separately 

 
7 Courts have so concluded in both collection suits and bankruptcy cases.  See, e.g., United States 
v. Stein, Case No. 3:13-CV-00743, 2015 WL 5943441 (W.D. Ky. Oct. 13, 2015); United States v. 
Dew, Case No. 4:14-cv-00166, 2015 WL 5037850 (D.S.C. Aug. 26, 2015), aff’d, 670 App’x 170 
(4th Cir. 2016); In re Mikels, 524 B.R. 805 (Bankr. S.D. Ind. Feb. 4, 2015); United States v. 
LeBeau, Case No. 10cv817, 2012 WL 835160 (S.D. Cal. Mar. 12, 2012).  But see In re 
Pendergraft, Case No. 16-33506, 2017 WL 1091935, at *3-4 (Bankr. S.D. Tex. Mar. 22, 2017) 
(holding that the broad grant in 11 U.S.C. § 505(a)(1) to “determine the amount or legality of any 
tax,” for which sovereign immunity is explicitly waived in 11 U.S.C. § 106(a)(1), authorizes 
bankruptcy courts to determine relief under § 6015(f).).  The United States does not agree with 
Pendergraft for reasons beyond the scope of this brief, but its reasoning indirectly supports the 
position here that there is no refund jurisdiction inasmuch as Pendergraft relies on a specific 
statutory waiver of sovereign immunity applicable only in bankruptcy cases.  Bankruptcy Code 
§ 505(a)(1) has also long been viewed as parallel to Tax Court jurisdiction. 
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appealable to the Tax Court (and only the Tax Court) under § 6330(d)(1).8    

 Section 6015’s exclusive reference to the district court comes in § 6015(e)(3), which 

provides that the Tax Court shall yield jurisdiction over a timely filed petition for review of an IRS 

innocent-spouse relief determination to a district court if either spouse commences a refund suit 

implicating the same years involved in the innocent-spouse petition.  It thus authorizes jurisdiction 

in the district courts to review IRS determinations of innocent-spouse relief in that discrete 

instance only.  See Chandler v. United States, 338 F.Supp.3d 592, 602 (N.D. Tex. 2018); In re 

Mikels, 524 B.R. 805, 807-08 (Bankr. S.D. Ind. 2015); United States v. Stein, Case No. 3:13-CV-

00743, 2015 WL 5943441 at *3 (W.D. Ky. Oct. 13, 2015).  This case is not such an instance, and 

Plaintiff makes no suggestion that § 6015(e)(3) applies here. 

 Moreover, because § 6015(f) is discretionary, any judicial review would logically be for 

abuse of discretion absent the special language of § 6015(e)(1)(A) that explicitly gives the Tax 

Court jurisdiction to “determine the appropriate relief available to the individual under this 

section.”  See Wilson v. Comm’r, 705 F.3d 980, 992-93 (9th Cir. 2013) (citing this language of 

§ 6015(e)(1)(A) as creating de novo standard of review of IRS determinations under § 6015(f)).  

The specific jurisdiction to determine the appropriate relief strongly suggests that no other court 

has this authority, except as provided to district courts in the special circumstance of § 6015(e)(3).  

Subparagraph (B) of that special provision thus expressly bestows the same jurisdiction (to 

determine the appropriate relief) upon the district court acquiring jurisdiction over a refund suit 

 
8 Section 6330 is yet another example of a provision that confers jurisdiction on the Tax Court that 
is simply beyond the scope of any other tribunal’s jurisdiction.  Indeed, prior to 2006, § 6630(d) 
expressly provided for district review of CDP determinations for certain kinds of tax, showing that 
Congress knows how to confer such jurisdiction when that is its intent. 
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more generally while a Tax Court case is pending.  If there is refund jurisdiction here—and we 

submit there is none—the review must be for abuse of discretion rather than de novo. 

In contrast to the detailed scheme enabling Tax Court jurisdiction in § 6015(e)(1), and the 

special transfer of jurisdiction to a district court under § 6015(e)(3), the statute is otherwise silent 

as to the jurisdiction of the district courts.  That silence falls short of the “unequivocal[] 

express[ion]” standard for waivers of sovereign immunity, and to the extent there is conceivable 

ambiguity on this front, sovereign immunity principles dictate that the matter be resolved in favor 

of immunity.  In short, there has simply been no waiver of the United States’ sovereign immunity 

for district courts to review IRS determinations of equitable innocent-spouse relief under 

§ 6015(f).  The Court accordingly lacks jurisdiction over Count II, and it must be dismissed on 

that basis. 

C. The Supreme Court’s Jurisdictional Analysis Pertaining to Judicial 
Review of Interest Abatement Determinations under 26 U.S.C. § 6404(h) 
in Hinck Applies Equally Here  

 
 The Supreme Court’s unanimous decision in Hinck v. United States, 550 U.S. 501 (2007), 

further supports the foregoing analysis.  That case held that there is no district court jurisdiction to 

review discretionary IRS determinations concerning equitable interest abatements under 

§ 6404(e)(1), and the case’s reasoning is instructive.  There, the Supreme Court was asked to 

decide whether § 6404(h), which permits Tax Court review of determinations under subsection 

(e)(1), extends to the district courts.  It held that it does not and that the Tax Court is the exclusive 

venue for such review.   

 Beginning with the history of § 6404, Chief Justice Roberts’ opinion explained that, as 

originally enacted, the statute gave the IRS discretion to grant relief in the form of interest 

abatement to taxpayers in certain circumstances, and the exercise of this discretion was “uniformly 
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held” by federal courts to be unreviewable.  Hinck, 550 U.S. at 503.  In 1996, however, Congress 

amended the statute to incorporate § 6404(h), which provided that “[t]he Tax Court shall have 

jurisdiction over any action brought by a taxpayer . . . to determine whether the Secretary’s failure 

to abate interest under this section was an abuse of discretion, and may order an abatement, if such 

action is brought within 180 days after the date of the mailing of the Secretary’s final 

determination not to abate such interest.”  Id. at 504 (citing 26 U.S.C. § 6404(h)(1) (2000 ed., 

Supp. IV)) (alterations added).    

 Prefacing its statutory analysis by noting “well-established principle” that “in most 

contexts, ‘a precisely drawn, detailed statute pre-empts more general remedies[,]’” id. at 506 

(quoting EC Term of Years Trust v. United States, 550 U.S. 429, 433 (2007)), and with a nod to 

the Supreme Court’s “past recognition that when Congress enacts a specific remedy when no 

remedy was previously recognized, or when previous remedies were ‘problematic,’ the remedy 

provided is generally regarded as exclusive[,]” id. (quoting Block v. North Dakota ex rel. Bd. of 

Univ. and School Lands, 461 U.S. 273, 285 (1983)), the Court determined that § 6404(h) “fits the 

bill on both counts.”  Id.   

 In particular, Hinck underscores that § 6404(h) “is a ‘precisely drawn, detailed statute’ that, 

in a single sentence, provides a forum for adjudication, a limited class of potential plaintiffs, a 

statute of limitations, a standard of review, and authorization for judicial relief.”  Id.  It also 

highlights that Congress’s enactment of the provision came “against a backdrop of decisions 

uniformly rejecting the possibility of any review” of IRS determinations under § 6404(e)(1).  Id.  

Thus, the Court concluded, “despite Congress’s failure explicitly to define the Tax Court’s 

jurisdiction as exclusive, we think it quite plain that the terms of § 6404(h)—a ‘precisely drawn, 

detailed statute” filling a perceived hole in the law—control all requests for review of § 6404(e)(1) 
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determinations.”  Id.  A taxpayer thus could not circumvent the Tax Court’s exclusive review of 

§ 6404(e)(1) determinations by raising the issue in a refund suit in district court.  Id. at 507-08. 

 Hinck’s analysis applies here.  Like § 6404(h), the jurisdictional provision at issue, 

§ 6015(e)(1), is a “precisely drawn, detailed statute” that supplies “a forum for adjudication” (the 

Tax Court); “a limited class of potential plaintiffs” (taxpayers denied relief under § 6015(b), (c), or 

(f)); “a statute of limitations” (generally, 90 days); “a standard of review” (de novo, based on 

§ 6015(e)(1)(A) as discussed above); and it sets forth an “authorization for judicial relief”—the 

ability of the Tax Court to “determine the appropriate relief available to the individual under this 

section[,]” i.e., § 6015.    

 Moreover, the 2006 amendment to § 6015(e)(1) to extend Tax Court jurisdiction to 

taxpayers who had been denied equitable innocent-spouse relief under § 6015(f) likewise came 

against the backdrop of federal court decisions concluding that no review of § 6015(f) 

determinations was possible given the Secretary’s discretion.  See, e.g., In re Mira, 245 B.R. 788, 

792 (Bankr. M.D. Pa. 1999); In re French, 255 B.R. 1, 2 (Bankr. N.D. Ohio 2000); see also 

Comm’r v. Ewing, 439 F.3d 1009, 1014 n.4 (9th Cir. 2006); Maier v. Comm’r, 360 F.3d 361, 363 

n.1 (2d Cir. 2004).  That the addition of jurisdiction for Tax Court petitions regarding IRS 

determinations under § 6015(f) in the 2006 amendment “fill[ed] a perceived hole in the law” much 

like the enactment of § 6404(h) is buttressed by a statement given by Representative Elaine 

Tauscher, one of the bill’s primary sponsors, in a floor speech: 

Recent decisions by the Eighth and Ninth Circuit Courts of Appeals have denied the 
tax court jurisdiction over petitions for equitable relief.  Consequently, there are no 
mechanisms for review or appeal of these IRS decisions. The aim of this legislation 
is to provide an avenue through which these decisions may be appealed.  This bill in 
no way guarantees relief, but rather fixes the broken appeals process for these IRS 
decisions. 

 
131 Cong. Rec. 8700 (daily ed. Dec. 5, 2006) (statement of Rep. Elaine Tauscher) (emphasis 
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added).  With no prior mechanism for review or appeal, the enactment of one referencing the Tax 

Court should not be read to confer unstated jurisdiction on the district courts.  

 In short, § 6015(e)(1) is a persuasive analogue to § 6404(h), which the Supreme Court in 

Hinck determined supplies the Tax Court with exclusive jurisdiction over IRS determinations 

under § 6404(e)(1).  Because the features of § 6404(h) that compelled the Supreme Court’s 

conclusion are present in § 6015(e)(1), the same result should obtain here and this Court should 

conclude that the district courts, outside of the narrow exception in § 6015(e)(3), do not have 

jurisdiction to review IRS determinations under § 6015(f).  Accordingly, Count II should be 

dismissed for lack of jurisdiction.   

D. Hockin Was Correctly Decided by the Magistrate Judge, and the District 
Court’s Decision to Partially Reject the Report and Recommendation Was 
Wrong 

 
 The jurisdictional issue presented in this case was addressed by the United States District 

Court for the District of Oregon.  In Hockin v. United States, Case No. 3:17-cv-1926, 2019 WL 

4112129 (D. Or. May 1, 2019), Kimberly Hockin filed suit for a refund of payments made for her 

2007 tax year consisting largely of sums collected by the IRS by offsetting her income tax 

payments for prior years against the liability.  In her complaint, Ms. Hockin alleged that she had 

submitted an administrative claim for refund to the IRS for those sums, and that the IRS treated 

the request as a one for reconsideration of a request for § 6015(f) relief she had previously made 

for that year.  Id. at *1-2 and n.1.  As here, the United States moved to dismiss her refund action, 

which was premised on the IRS’s denial of her equitable innocent-spouse relief claim, for lack of 

jurisdiction on the ground that only the United States Tax Court has jurisdiction to review such 

IRS determinations.  Id. at *2.  Ms. Hockin also claimed that she did not sign the return—an 

entirely separate basis for her refund claim. 

Case 4:21-cv-40125-DHH   Document 19-1   Filed 06/10/22   Page 19 of 37



 

-18- 

 Magistrate Judge Russo recommended dismissal of the innocent spouse argument only.  

Reviewing the history of § 6015, Magistrate Judge Russo noted that “[s]ection 6015(f) created an 

entirely new form of equitable relief that did not exist prior to 1998[,]” and that “regarding 

[§ 6015] subsection (f), Congress provided for no review at all because subsection (e) referred 

only to subsections (b) and (c)” when originally enacted.  Id. at *5-6.  She further recounted that 

even after Congress amended § 6015(e)(1) in 2000 to include the language “in addition to any 

other remedy provided by law,” which language continues in the modern statute, “the Tax Court 

still did not have jurisdiction to hear a subsection (f) claim” because § 6015(e) “did not explicitly 

include subsection (f).”  Id. at *6 (citing Ewing, 439 F.3d at 1013-14, n.4).  And pointing to the 

floor statement of Representative Elaine Tauscher, supra, she emphasized that “prior to 2006, 

determination of a subsection (f) innocent spouse claim lay exclusively with the Secretary with no 

review routes[,]” and that in 2006, “Congress waived this immunity to the extent that it allowed 

review to the Tax Court.”  Id. at *7. 

 Examining the Supreme Court’s statutory analysis in Hinck, Magistrate Judge Russo 

rejected the proposition that the phrase “in addition to any other remedy provided by law” added 

to § 6015(e)(1) through the 2000 amendment contemplated a refund suit, because Ms. Hockin’s 

allegation that “she should not be responsible for the tax based on equitable considerations” was 

not an allegation that the tax was “erroneously or illegally assessed,” as the waiver of sovereign 

immunity for refund actions found in 28 U.S.C. § 1346(a)(1) requires.  Id. at *9.  Magistrate Judge 

Russo further emphasized that “[a]lthough it may be possible to construe 26 U.S.C. § 6015(e) in 

combination with 28 U.S.C. § 1346(a)(1) and 26 U.S.C. § 7422 as implying the district courts 

have jurisdiction to hear an innocent spouse relief claim in the underpayment context, waiver of 

the government’s immunity requires much more[;]” namely, that the waiver be “unequivocally 
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expressed,” with ambiguity resolved in favor of immunity, and that accepting such a construction 

of the statutes “would violate this rule of construction.”  Id. (citing, e.g., Lane v. Pena, 518 U.S. 

187, 192 (1996); United States v. Williams, 514 U.S. 527, 531 (1995)).9   

 The District Court Judge rejected Magistrate Judge Russo’s report and recommendation 

insofar as it recommended partially granting the United States’ motion to dismiss Ms. Hockin’s 

complaint for lack of jurisdiction.  Hockin v. United States, 400 F.Supp.3d 1085 (D. Or. 2019).  

The opinion set forth various rationales for that rejection that the United States submits are 

unpersuasive. 

First, the District Court Judge reasoned that § 6015(e)(3)’s provision for the loss of 

jurisdiction by the Tax Court to district courts where a later-filed refund suit is commenced by a 

spouse to the joint return at issue in a Tax Court proceeding under § 6015(e)(1) means that 

“Congress recognized that district courts and the Court of Federal Claims are each competent to 

evaluate claims for equitable relief.”  Id. at 1091.  The United States submits this renders 

§ 6015(e)(3)(B) superfluous—if the district courts already had concurrent jurisdiction for review 

§ 6015(f) denials in all refund suits, Congress would not need to state that they “shall have 

jurisdiction over the petition filed under this subsection.”  Instead § 6015(e)(3)(A) would be 

sufficient simply to terminate the Tax Court’s jurisdiction “to whatever extent jurisdiction is 

acquired by the district court.” 

 
9 Among other things, Magistrate Judge Russo’s report and recommendation further rejected the 
theory that § 6015(g)—which governs the provision of credits or refunds “to the extent 
attributable to this section”— functions as an independent grant of jurisdiction to the district 
courts to grant refunds pursuant to § 6015, noting that “[t]his section merely provides that a 
taxpayer whose request for relief is granted is entitled to a refund unless barred by the other 
sections listed[,]” and that its function is to allow a taxpayer to seek a refund of a previously-
relieved liability because collection of that liability would be “erroneous.”  Hockin, 2019 WL 
4112129, at *10.   

Case 4:21-cv-40125-DHH   Document 19-1   Filed 06/10/22   Page 21 of 37



 

-20- 

 Second, the District Court Judge concluded that “[n]othing in the innocent spouse statute, 

or elsewhere in the Tax Code, suggests that a claimant seeking innocent spouse relief cannot opt to 

‘pay first [and] litigate later’ in district court,” id. (quoting Flora v. United States, 357 U.S. 63, 72-

73 (1958)) (alteration in original), and that “[t]he provision of the innocent spouse statute that 

describes the procedures for petitioning for review in the Tax Court makes clear that review in the 

Tax Court is not the exclusive remedy but instead is ‘[i]n addition to any other remedy provided 

by law,’” id. (quoting § 6015(e)(1)).  But this reasoning flipped the sovereign immunity inquiry on 

its head; rather than rooting the opinion’s conclusion in the requisite “unequivocal[] express[ion]” 

of immunity, the District Court Judge surveyed the statute for any text affirmatively barring the 

exercise of jurisdiction, and apparently finding none, held that immunity had been waived.   

And third, with respect to sovereign immunity, the District Court determined that  “28 

U.S.C. § 1346(a)(1) and 26 U.S.C. § 7422(a) expressly waive sovereign immunity to give 

taxpayers a remedy in the form of judicial review in district court, provided only that the taxpayer 

first pay the tax and file a claim with the IRS,” id., and that the waiver of sovereign immunity in 

those provisions was not limited to “erroneously” or “illegally” collected tax; rather, they included 

claims related to “wrongfully” collected sums, and that “[a] claim that ‘it is inequitable to hold the 

individual liable’ falls within the scope of an allegation that a tax was ‘in any manner wrongfully 

collected,’ giving ‘wrongfully’ its plain meaning, which would include unfairly or unjustly.”  Id. 

at 1092-91 (emphasis in original).  Respectfully, the United States submits that this aspect of the 

District Court’s opinion too was ill-reasoned.  Absent from the opinion is any discussion of the 

principles of sovereign immunity enunciated by the Supreme Court and relied upon by Magistrate 

Judge Russo, including the requirements that waivers of sovereign immunity be “unequivocally 

expressed,” with any ambiguity resolved in favor of immunity.  Likewise missing from the 
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District Court’s reasoning is any mention, much less a meaningful distinction, of the Supreme 

Court’s Hinck analysis.  Still yet, the opinion’s interpretation of the statutory term “wrongfully,” 

as it appears in 28 U.S.C. § 1346(a)(1) and 26 U.S.C. § 7422(a), cannot be correct because, as 

discussed supra, a denial of equitable innocent-spouse relief under § 6015(f) does not give rise to 

“wrongful collection” because relief is discretionary and before it is granted, the liability still 

exists. 

The United States submits that Magistrate Judge Russo’s opinion was the better-reasoned.  

It was significantly more thorough, grounded in the governing principles of sovereign immunity, 

premised on the legislative context from which § 6015 sprung and in which it evolved, and it was 

guided by the Supreme Court’s construction of the analogous provision in § 6404(h).  And 

perhaps the most salient point, the United States further submits, is that the disagreement between 

the two Hockin decisions is emblematic of the ambiguity that must be resolved in favor of 

immunity under Supreme Court jurisprudence.   

Notably, the District Judge in Hockin also referred to an appellee brief filed by the 

Department of Justice, Tax Division, in Matuszak v. Commissioner, 862 F.3d 192 (2d Cir. 2017), 

which the District Judge viewed as having “argued that federal district courts and the Court of 

Federal Claims would each have jurisdiction to review an equitable claim for innocent spouse 

relief as long as the claimant complied with all of the ‘jurisdictional prerequisites unique to tax 

refund suits[.]’”  Hockin, 400 F.Supp.3d at 1092.  The brief, defending the Tax Court’s 

determination that the 90-day deadline in § 6015(e) is jurisdictional, contained this statement:  “A 

taxpayer who misses the 90-day filing window may nevertheless pay any assessment made by the 

IRS, file a timely administrative claim for refund, and then file a refund suit in either a federal 

district court or the Court of Federal Claims six months later.”  2017 WL 361696, at *47.  An 
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identical statement was included in two similar appellee briefs filed by the United States, as 

observed by the Magistrate Judge in Hockin.10  2019 WL 4112129, at *9-10. 

The District Judge, however, ignored the United States’ explanation.  As the United States 

attempted to explain in Hockin, the quoted statement from the appellee briefs “lacked nuance” in 

that it treated all avenues of innocent spouse relief as one remedy, when § 6015 provides three, 

distinct categories of relief depending on the requesting individual’s specific situation.   As noted 

above, § 6015(b) can be raised in a refund suit.  Thus, “in these three cases, the Government may 

have spoken too broadly,” the United States explained.  Hockin, Case No. 3:17-cv-01926, ECF 

No. 43 at Page 35 of 48 (D. Or.).  None of the appellate cases actually involved refund suit 

jurisdiction, and the statement in the three appellee briefs was not supported by any case citations.  

In respect to the statement in the three appellee briefs, the Magistrate Judge in Hockin again had it 

right in the United States’ view:   

In the cases cited by Amicus, the refund jurisdiction issue was not directly before the 
courts, and the government's position refers to potential alternate review routes.  
Moreover, even if the IRS were to take such a position when confronted directly, it 
is not a substitute for the court's subject matter jurisdiction provided by Congress. 
See Terenkian v. Republic of Iraq, 694 F.3d 1122, 1137 (9th Cir. 2012) (judicial 
estoppel is not a substitute for subject matter jurisdiction); Mata v. United States, 107 
Fed. Cl. 618, 624 (2012) (the Court bases its jurisdictional decision solely on the 
applicable law, and not on the Government's inconsistent litigation positions). 

 
Hockin, 2019 WL 4112129, at *10.  Indeed, the Magistrate Judge’s rejection of the overstatements 

in the three briefs is consistent with Supreme Court jurisprudence.  As the Supreme Court once 

observed in rejecting reliance on mistaken statements in past government briefs, “the policy of the 

Executive Department on that issue can hardly be expected to become familiar to every 

government attorney.”  Flora v. United States, 362 U.S. 145, 175 (1960).  It also explained that 

 
10 An email from Plaintiff’s counsel to the undersigned referred to the government’s statements in 
the three appellate briefs, which is why we are addressing the matter here. 
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because the issue in Flora was sovereign immunity, “our views would be unaffected by the 

constancy or inconstancy of administrative practice.”  Id. at 167.  

Notwithstanding the statement in the United States’ brief in Matuszak, the Second Circuit 

expressly declined to opine on whether taxpayers missing the 90-day deadline to petition the Tax 

Court could seek review of the IRS’s denial in a refund suit in the district courts or the Court of 

Federal Claims.11  See Matuszak, 862 F.3d at 198, n. 5.  The United States respectfully submits 

that the opinion of the District Judge in Hockin is just not persuasive.12 

 E. Policy Considerations 

 In addition to the foregoing, the United States submits that a holding by this Court that a 

taxpayer may seek review of IRS innocent-spouse relief determinations by way of a refund suit in 

the district courts will have significant consequences.  Most glaringly, not only will taxpayers be 

free to ignore the 90-day petition window, but they may then sue for a refund years after the IRS’s 

denial when evidence pertaining to the equities bearing on the claim is no longer available.  For 

example, bank records that may reveal the extent to which the requesting spouse benefitted from 

income that escaped tax will often by discarded after seven years after the tax year in question.  It 

 
11 The District Judge in Hocken also relied on Flores v. United States, 51 Fed. Cl. 49 (2001), 
where both sides stipulated to refund jurisdiction.  But Flores significantly predated Congress’s 
2006 addition of § 6015(f) to the scope of § 6015(e)(1) review by the Tax Court, when most courts 
held that subsection (f) determinations were not reviewable at all.  The United States’ trial attorney 
in Flores who stipulated to jurisdiction was obviously not aware of those cases.  Finally, the 
District Court also found support in Wilson v. Comm’r, 705 F.3d 980, 985 (9th Cir. 2013), which 
stated, without citation or analysis, that “[t]he taxpayer has the option of either petitioning the U.S. 
Tax Court for review, or paying the deficiency and filing a refund claim in federal district court or 
the Court of Federal Claims.”  But Wilson dealt with whether the United States Tax Court could 
consider evidence beyond the IRS’s administrative record in a § 6015(e)(1) case for review of an 
IRS § 6015(f) determination.  Therefore, as the District Court’s opinion notes, the referenced 
statement in Wilson is dicta, as that case did not involve a question of district court jurisdiction.  
See Hockin, 400 F.Supp.3d at 1090-92.   
12 After the denial of dismissal, Hockin was settled and the case was dismissed with prejudice.  See 
Hockin, Case No. 3:17-cv-01926 at ECF No. 62 (D. Or.).   
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is not difficult to imagine, for instance, a request for relief shortly after assessment, the denial of 

that relief six months later, the collection of the tax seven years later, a refund claim restating the 

same innocent spouse contention almost two years after payment, the denial of that claim a year 

later, and finally the commencement of suit after the statute of limitations to collect from the other 

spouse has expired. 

In this regard, moreover, taxpayers could whipsaw the United States by filing a refund 

claim premised on § 6015(f) after the collections period for the non-requesting spouse has expired, 

leaving the IRS with no recourse to pursue the non-requesting spouse for sums refunded to the 

requesting spouse (and the IRS could not begin collection in the interim because the tax account, 

as a prerequisite to the refund suit in the first instance, would be fully paid).  That is a powerful 

reason for Congress to have wanted review of innocent spouse denials under § 6015(f) to proceed 

quickly.  The same concern is not as acute for § 6015(b) review for several reasons.  First, that 

provision is limited to deficiencies and most often any claim for innocent spouse relief will be 

included in a Tax Court petition to redetermine the deficiency under § 6213.  Second, where 

taxpayers do not petition the Tax Court to review a deficiency and the tax is assessed, § 6015 

limits the request to being made within two years of the first collection activity.  And third, the 

evidence relevant under § 6015(b) is not as broad in scope.13   

 
13 The IRS administrative guidance promulgated under the applicable regulations set forth a 
plethora of factual considerations for the Secretary’s delegates to evaluate in whether to grant 
discretionary relief under § 6015(f).  26 C.F.R. § 1.6015-4; Rev. Proc. 2013-34, 2013 WL 
5179241.  It is also logical therefore to have a single tribunal that develops expertise in the 
applications of these provisions.  The fact that relief is labelled “Equitable relief” in § 6015(f)’s 
title and text is yet a further reason to doubt refund jurisdiction given that, in tax refund suits, the 
taxpayer and the United States have rights to demand trial by jury.  As noted above, however, the 
United States maintains that if there is jurisdiction for review other than through § 6015(e), it is 
for abuse of discretion.  Are juries to decide whether discretion was abused?  Are they to decide de 
novo matters which Congress views as involving “equitable relief”?  The United States submits 
not. 
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Finally, in cases in which the limitations period against the non-requesting spouse has not 

expired so that the liability can be revived by a refund issued to the requesting spouse, the 

regulations under § 6015(h)(2) permit the non-requesting spouse to intervene to oppose the 

granting of relief, which is also permitted in the Tax Court.  It is difficult to imagine that in a 

district refund suit, the other spouse has a right to intervene and argue against the complaint.  

CONCLUSION 

 In sum, the United States respectfully requests that the Court grant this motion and dismiss 

Count I under Fed. R. Civ. P. 12(b)(6) for the failure to state a claim, and further dismiss Count II 

under Fed. R. Civ. P. 12(b)(1) for lack of subject-matter jurisdiction and, alternatively, for the 

failure to state a claim. 

Respectfully submitted, 
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P.O. Box 55 
Washington, D.C.  20044 
202-514-9838 (v) 
202-514-5238 (f) 
Noah.D.Glover-Ettrich@usdoj.gov 
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This Product Contains Sensitive Taxpayer Data

Account Transcript
Request Date: 01-19-2022

Response Date: 01-19-2022

Tracking Number: 101513025720

FORM NUMBER: 1040 SEPARATE ASSESSMENT

TAX PERIOD: Dec. 31, 2007

TAXPAYER IDENTIFICATION NUMBER:  XXX-XX-3650

VIKT KORL P

<<<<POWER OF ATTORNEY/TAX INFORMATION AUTHORIZATION (POA/TIA) ON FILE>>>>

--- ANY MINUS SIGN SHOWN BELOW SIGNIFIES A CREDIT AMOUNT ---

ACCOUNT BALANCE: 0.00

ACCRUED INTEREST: 0.00 AS OF: Jul. 27, 2020

ACCRUED PENALTY: 0.00 AS OF: Jul. 27, 2020

ACCOUNT BALANCE PLUS ACCRUALS 
(this is not a payoff amount): 0.00

** INFORMATION FROM THE RETURN OR AS ADJUSTED **

RETURN DUE DATE OR RETURN RECEIVED DATE (WHICHEVER IS LATER) May  14, 2010

PROCESSING DATE Aug. 30, 2010

Exhibit
_____________A
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TRANSACTIONS

CODE EXPLANATION OF TRANSACTION CYCLE DATE AMOUNT

150 Tax return filed 20103308 08-30-2010 $10,299.00

n/a 09221-191-09442-0

613 Payment with return 04-16-2008 -$1,000.00

611 Dishonored payment with return 04-16-2008 $1,000.00

280 Penalty for dishonored payment 20082008 05-26-2008 $25.00

140 Inquiry for non-filing of tax return 07-13-2009 $0.00

971 Notice issued 
CP 0059

08-03-2009 $0.00

170 Penalty for not pre-paying tax 
07-30-2021

20103308 08-30-2010 $173.00

166 Penalty for filing tax return after the due date 
07-30-2021

20103308 08-30-2010 $2,317.27

276 Penalty for late payment of tax 20103308 08-30-2010 $1,493.35

196 Interest charged for late payment 20103308 08-30-2010 $1,456.86

971 Notice issued 
CP 0014

08-30-2010 $0.00

971 Installment agreement established 11-02-2010 $0.00

670 Payment 04-03-2011 -$320.00

670 Payment 08-02-2011 -$320.00

670 Payment 01-05-2012 -$320.00

670 Payment 02-06-2012 -$320.00

670 Payment 03-06-2012 -$320.00
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670 Payment 04-05-2012 -$320.00

670 Payment 05-04-2012 -$320.00

670 Payment 05-25-2012 -$320.00

670 Payment 07-06-2012 -$320.00

670 Payment 08-03-2012 -$320.00

670 Payment 09-04-2012 -$320.00

670 Payment 10-04-2012 -$320.00

670 Payment 11-05-2012 -$320.00

670 Payment 12-07-2012 -$320.00

670 Payment 01-07-2013 -$320.00

670 Payment 02-05-2013 -$320.00

670 Payment 03-05-2013 -$320.00

670 Payment 04-04-2013 -$320.00

670 Payment 05-03-2013 -$320.00

670 Payment 06-03-2013 -$320.00

670 Payment 07-03-2013 -$320.00
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670 Payment 08-07-2013 -$320.00

670 Payment 09-09-2013 -$320.00

670 Payment 10-04-2013 -$320.00

670 Payment 11-04-2013 -$320.00

670 Payment 12-09-2013 -$320.00

670 Payment 02-18-2014 -$320.00

670 Payment 03-24-2014 -$320.00

530 Balance due account currently not collectible - due to hardship 05-06-2014 $0.00

971 No longer in installment agreement status 05-06-2014 $0.00

520 Bankruptcy or other legal action filed 10-15-2015 $0.00

520 Bankruptcy or other legal action filed 10-15-2015 $0.00

537 Account currently considered collectable 06-27-2016 $0.00

521 Removed bankruptcy or other legal action 01-31-2017 $0.00

520 Bankruptcy or other legal action filed 04-17-2017 $0.00

971 Bankruptcy notification received 05-09-2017 $0.00

971 Bankruptcy notification received 05-09-2017 $0.00

400 Transfer account out 06-12-2017 -$6,804.48

402 Transfer account in 06-12-2017 $6,804.48

522 Removed bankruptcy or other legal action 04-17-2017 $0.00

971 Innocent spouse claim received 10-20-2017 $0.00

290 Additional tax assessed 
00-00-0000

20183005 08-13-2018 $0.00
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n/a 17254-604-05204-8

971 Tax period blocked from automated levy program 09-24-2018 $0.00

706 Credit transferred in from 
1040 201812 

03-25-2019 -$3,798.00

670 Payment 03-12-2019 -$97.00

971 Notice issued 
CP 0092

04-01-2019 $0.00

971 Collection due process Notice of Intent to Levy -- issued 04-01-2019 $0.00

971 First Levy Issued on Module 04-15-2019 $0.00

971 Collection due process Notice of Intent to Levy -- return receipt signed 04-03-2019 $0.00

960 Appointed representative 08-06-2019 $0.00

960 Appointed representative 03-11-2020 $0.00

706 Credit transferred in from 
1040 201912 

04-15-2020 -$7,676.20

276 Penalty for late payment of tax 20202705 07-20-2020 $1,065.39

196 Interest charged for late payment 20202705 07-20-2020 $3,701.33

This Product Contains Sensitive Taxpayer Data
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This Product Contains Sensitive Taxpayer Data

Account Transcript
Request Date: 01-19-2022

Response Date: 01-19-2022

Tracking Number: 101513025720

FORM NUMBER: 1040

TAX PERIOD: Dec. 31, 2007

TAXPAYER IDENTIFICATION NUMBER:  XXX-XX-5250

SPOUSE TAXPAYER IDENTIFICATION NUMBER:  XXX-XX-3650

JOH PETR & VIKT KORL

--- ANY MINUS SIGN SHOWN BELOW SIGNIFIES A CREDIT AMOUNT ---

ACCOUNT BALANCE: 0.00

ACCRUED INTEREST: 0.00 AS OF: Jul. 03, 2017

ACCRUED PENALTY: 0.00 AS OF: Jul. 03, 2017

ACCOUNT BALANCE PLUS ACCRUALS 
(this is not a payoff amount): 0.00

** INFORMATION FROM THE RETURN OR AS ADJUSTED **

Exhibit
_____________B
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EXEMPTIONS: 02

FILING STATUS: Married Filing Joint

ADJUSTED GROSS INCOME: 48,150.00

TAXABLE INCOME: 25,090.00

TAX PER RETURN: 10,299.00

SE TAXABLE INCOME TAXPAYER: 47,844.00

SE TAXABLE INCOME SPOUSE: 0.00

TOTAL SELF EMPLOYMENT TAX: 7,320.00

RETURN DUE DATE OR RETURN RECEIVED DATE (WHICHEVER IS LATER) May  14, 2010

PROCESSING DATE Aug. 30, 2010

TRANSACTIONS

CODE EXPLANATION OF TRANSACTION CYCLE DATE AMOUNT

150 Tax return filed 20103308 08-30-2010 $10,299.00

n/a 09221-191-09442-0

613 Payment with return 04-16-2008 -$1,000.00

611 Dishonored payment with return 04-16-2008 $1,000.00

280 Penalty for dishonored payment 20082008 05-26-2008 $25.00

140 Inquiry for non-filing of tax return 07-13-2009 $0.00

971 Notice issued 
CP 0059

08-03-2009 $0.00

170 Penalty for not pre-paying tax 
10-02-2022

20103308 08-30-2010 $173.00

166 Penalty for filing tax return after the due date 
10-02-2022

20103308 08-30-2010 $2,317.27

276 Penalty for late payment of tax 20103308 08-30-2010 $1,493.35

196 Interest charged for late payment 20103308 08-30-2010 $1,456.86

971 Notice issued 
CP 0014

08-30-2010 $0.00

971 Installment agreement established 11-02-2010 $0.00
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670 Payment 04-03-2011 -$320.00

670 Payment 08-02-2011 -$320.00

670 Payment 01-05-2012 -$320.00

670 Payment 02-06-2012 -$320.00

670 Payment 03-06-2012 -$320.00

670 Payment 04-05-2012 -$320.00

670 Payment 05-04-2012 -$320.00

670 Payment 05-25-2012 -$320.00

670 Payment 07-06-2012 -$320.00

670 Payment 08-03-2012 -$320.00

670 Payment 09-04-2012 -$320.00

670 Payment 10-04-2012 -$320.00

670 Payment 11-05-2012 -$320.00

670 Payment 12-07-2012 -$320.00

670 Payment 01-07-2013 -$320.00
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670 Payment 02-05-2013 -$320.00

670 Payment 03-05-2013 -$320.00

670 Payment 04-04-2013 -$320.00

670 Payment 05-03-2013 -$320.00

670 Payment 06-03-2013 -$320.00

670 Payment 07-03-2013 -$320.00

670 Payment 08-07-2013 -$320.00

670 Payment 09-09-2013 -$320.00

670 Payment 10-04-2013 -$320.00

670 Payment 11-04-2013 -$320.00

670 Payment 12-09-2013 -$320.00

670 Payment 02-18-2014 -$320.00

670 Payment 03-24-2014 -$320.00

530 Balance due account currently not collectible - due to hardship 05-06-2014 $0.00

971 No longer in installment agreement status 05-06-2014 $0.00

520 Bankruptcy or other legal action filed 10-15-2015 $0.00

520 Bankruptcy or other legal action filed 10-15-2015 $0.00

537 Account currently considered collectable 06-27-2016 $0.00
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521 Removed bankruptcy or other legal action 01-31-2017 $0.00

520 Bankruptcy or other legal action filed 04-17-2017 $0.00

971 Bankruptcy notification received 05-09-2017 $0.00

971 Bankruptcy notification received 05-09-2017 $0.00

400 Transfer account out 06-12-2017 -$6,804.48

402 Transfer account in 06-12-2017 $6,804.48

971 Balance transferred to split liability account 06-26-2017 $0.00

604 Write-off of balance due 06-26-2017 -$6,804.48

521 Removed bankruptcy or other legal action 04-17-2017 $0.00

This Product Contains Sensitive Taxpayer Data
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