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   UNITED STATES DISTRICT COURT  
DISTRICT OF MASSACHUSETTS 

WORCESTOR DIVISION 
 
 
_____________________________________   
  ) 
VIKTORIYA  )   No. 4:21-cv-40125-DHH 
KORLESHCHUK-PETRIE, ) 
     Plaintiff, ) 
   ) 
  v. )  PLAINTIFF’S OPPOSITION TO  
  )  DEFENDANT’S MOTION TO DISMISS 
  ) AND REQUEST FOR ORAL ARGUMENT   
UNITED STATES OF AMERICA.  )   
 Defendant  )    
____________________________________ ) 

 

OPPOSITION TO MOTION TO DISMISS 

Now comes Plaintiff, Viktoriya Korleshchuk-Petrie, by and through her undersigned 

counsel, to respond in Opposition to Defendant United States’ (“the Government”) Motion to 

Dismiss and Brief in Support of it Motion to Dismiss (“Brief”) filed on June 10, 2022. 

Based on first time access to the 2007 separated Internal Revenue Service (“IRS”) 

account attached as Exhibit A to the Government’s Brief, Ms. Korleshchuk-Petrie concedes 

Count I of her Complaint, which alleged that the IRS continued to collect from her toward the 

joint 2007 income tax liability with her then husband John Petrie after a “write-off” of the 

remaining liability was issued in 2017.  However, Ms. Korleshchuk-Petrie rejects the 

Government’s facial challenge to Count II under F.R.Civ. P. 12(b)(1), lack of subject matter 

jurisdiction, and F.R.Civ. P. 12(b)(6), failure to state a claim upon which relief can be granted.  

She asserts that this Court has jurisdiction to hear her refund suit as to Count II premised on her 
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entitlement to relief from joint and several liability under 26 U.S.C. §6015(f)1 and that her 

properly filed and timed administrative claims for refund allow a waiver of sovereign immunity 

before this Court under 28 U.S.C. § 1346(a)(1) and 26 U.S.C. §7422(a) as well as under the full 

payment rule articulated in Flora v. United States, 362 U.S. 145 (1960).  Should she overcome 

the Government’s argument as to F.R.Civ. P. 12(b)(1), she will also prevail as to the Government 

raising F.R.Civ. P. 12(b)(6) as grounds for dismissal because, in evaluating the Government’s 

facial challenge under 12(b)(1), the Court must construe the facts presented in the Complaint as 

true. Viquiera v. First Bank, 140 F.3d 12, 16 (1st Cir. 1998) (“The district court must construe the 

complaint liberally, treating all well-pleaded facts as true and drawing all reasonable inferences 

in favor of the plaintiffs.”) and in evaluating a challenge under Rule 12(b)(6) must view those 

facts in the light most favorable to the Plaintiff. Ocasio-Hernandez v. Fortuno-Burset,  640 3d. 1, 

7(1st Cir. 2011) (“The sole inquiry under Rule 12(b)(6) is whether, construing the well-pleaded 

facts of the complaint in the light most favorable to the plaintiffs, the complaint states a claim for 

which relief can be granted. Fed.R.Civ.P. 12(b)(6).”) The facts in Ms. Korleshchuk-Petrie’s 

Complaint are well-tailored to a complaint for equitable relief under §6015(f).  See Id. at 11-12 

(“Dismissal of a complaint pursuant to Rule 12(b)(6) is inappropriate if the complaint 

satisfies Rule 8(a)(2)'s requirement of  a short and plain statement of the claim showing that the 

pleader is entitled to relief.  A short and plain statement needs only enough detail to provide a 

defendant with fair notice of what the ... claim is and the grounds upon which it rests… In short, 

an adequate complaint must provide fair notice to the defendants and state a facially plausible 

legal claim [internal quotations and citations omitted].”) 

                                                           
1 Unless otherwise noted, all section references are to the Internal Revenue Code, Title 26.  
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The Government has not argued that Ms. Korleshchuk-Petrie’s complaint fails to satisfy 

the standards for a well-pleaded complaint should there be subject matter jurisdiction in this 

case.  

I. Factual Summary 

 All facts in paragraphs 24 through 96 of the Complaint are incorporated here.  Ms. 

Korleshchuk-Petrie, an immigrant from the Donetsk region of Ukraine, moved to the United 

States in September 2007 and on October 13, 2007 married John Petrie, an American citizen, 

with whom she then had two sons.  From 2007 to 2013 she was a homemaker while Mr. Petrie 

ran an internet business and handled all the family’s finances.  Mr. Petrie exerted strict personal 

and emotional control over Ms. Korleshchuk-Petrie, preventing her from seeking employment, 

owning property, or making friends.  He enforced these restrictions through verbal and physical 

abuse coupled with threats to arrange for her deportation back to Ukraine without her two 

children.  During this time, she had no independent tax filing obligations, spoke almost no 

English, and did not have any understanding of the joint returns Mr. Petrie filed, beginning with 

tax year 2007.  The relationship began unravelling in 2014 and 2015 when the United States 

prosecuted Mr. Petrie, and ultimately incarcerated him, for Distribution of a Controlled 

Substance, Money Laundering, and Smuggling Goods into the United States.  Shortly before her 

husband’s prosecution, Ms. Korleshchuk-Petrie found employment and has earned modest 

income to support herself and her sons ever since. 

 Upon his release from prison, Mr. Petrie became even more physically and emotionally 

abusive.  In June 2019, Ms. Korleshchuk-Petrie was able to obtain an Abuse Prevention Order 

from a Massachusetts state court and, with the help of a domestic violence shelter, to 

permanently move away from Mr. Petrie with the two children after he beat their younger son.   
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After seeking assistance from a domestic violence legal services organization, she divorced Mr. 

Petrie in 2021. 

 According to the IRS master file joint account transcript for tax year 2007, attached to the 

Government’s Brief as Exhibit B, Mr. Petrie filed the 2007 joint return late, in 2010, resulting in 

penalties for not pre-paying tax, for late filing, and for late payment of tax all resulting in 

substantial liability.   Although the Government asserts in its Brief that understatement, or 

“deficiency,” liability is not at issue in this case, the IRS separated account transcript for Ms. 

Korleshchuk – Petrie shows a notation for “Additional Tax Assessed” on August 13, 2018, 

which indicates there is also deficiency liability associated with the 2007 account.2   

 After Mr. Petrie filed for Chapter 13 Bankruptcy in 2017, the IRS turned its collections 

activity for the remaining 2007 liability onto Ms. Korleshchuk-Petrie.  Although she had no 

disposable income or assets, she was entitled to Earned Income Tax Credits and Child Tax 

Credits for each year she worked, which she would normally receive as part of her income tax 

refund.  The IRS therefore offset her refunds and applied them to the 2007 joint account, taking 

$3,798 from her in 2019 and then taking a further $7,676 in 2020.  These two payments paid off 

the remaining 2007 joint liability in full and are the subject of the instant refund suit.  

 At some point in 2017, an accountant contacted by social workers assisting Ms. 

Korleshchuk – Petrie submitted a Form 8857, “Request for Innocent Spouse Relief” to the IRS.  

It appears to have been rejected, and Ms. Korleshchuk-Petrie did not file a petition in the United 

States Tax Court (“Tax Court”) within 90 days of the Final Determination letter, which would 

have given that court jurisdiction to hear the claim.  Instead the accountant submitted a new 

                                                           
2 An understatement, or “deficiency,” is the difference between what the correct tax as shown on the return ought to 
be and the amount actually shown.  §6211(a). 
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Form 8857 in 2019 after the $3,798 refund was offset.  This second Form 8857, which contained 

minimal facts and which Ms. Korleshchuk-Petrie could not read in full due to her inability to 

understand English, constituted a claim for refund of the payment. The IRS apparently also 

treated it as a request for innocent spouse reconsideration.  It was denied, along with the claim 

for refund, on December 5, 2019.  Since this denial was based on a reconsideration, not a Final 

Determination by the IRS, Ms. Korleshchuk – Petrie had no recourse to the Tax Court.  

After obtaining her current legal counsel, Ms. Korleshchuk – Petrie submitted a Form 

843 “Claim for Refund and Request for Abatement,” on June 3, 2021.  The claim sought a refund 

of the $7,676 payment (and incorporated her earlier request for the $3,798 refund) and used the 

grounds that she was an innocent spouse for tax year 2007 and that the IRS had not properly 

evaluated her Form 8857 submissions.  After six months passed without a determination on her 

refund claim to the IRS, Ms. Korleshchuk – Petrie timely filed the instant refund suit. 

II. Plaintiff’s Concession as to Count I  

 Ms. Korleshchuk- Petrie’s principle argument is that the IRS erroneously, wrongfully, 

and excessively collected a combined $11, 474 from her through refund offsets to pay for the 

2007 joint liability because it had not properly evaluated her claim for relief under §6015(f).  

However, out of an abundance of caution, Ms. Korleshchuk-Petrie included in both her Form 

843 administrative claim with the IRS and in her Complaint to this Court the contention that the 

tax may no longer have been collectible because of a balance “write-off” noted on the joint 

account transcript on June 26, 2017.  This contention was included, not because of “Plaintiff’s 

legally mistaken view” of the statute of limitation for collections as the Government notes in its 

Brief, but because the IRS did not supply Ms. Korleshchuk-Petrie with complete records of the 

2007 account when requested to do so, and because Ms. Korleshchuk-Petrie did not know 
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whether the notation that the return was filed in 2010 was accurate, having had no involvement 

in the preparation of the return. 

 As the Government explains in its Brief, “[t]he IRS frequently splits a joint income tax 

account (the master-file” account) into two separate accounts for the individual spouses (the non-

master file” accounts) where the spouses’ accounts diverge for some reason[.]” Def. Br. 5.  

Counsel for Ms. Korleshchuk-Petrie submitted a Form 2848 “Power of Attorney” and 

electronically requested her 2007 accounts in March and April 2020, in July 2020, and again in 

November 2021.  Each time, the IRS provided what now appears to be the master file account 

and not the non-master file, or separated account, the Government has attached to its Brief as 

Exhibit A. Furthermore, throughout the 2020 and 2021 COVID-19 crisis, it was nearly 

impossible to contact the IRS by telephone to speak with a representative about obtaining the 

proper documentation of the account.   For example, Counsel’s office logged 18 phone calls to 

the Practitioner’s Priority Service Between June 29, 2021 and July 14, 2021 trying, 

unsuccessfully, to speak to an IRS representative about the account.  Ms. Korleshchuk-Petrie 

therefore did not know whether the “bankruptcy or other legal action filed” notation on the 

account referred to her husband’s bankruptcy or to her original Form 8857 innocent spouse claim 

as the same notation is frequently used by the IRS for both types of actions. Now that the 

Government has provided the separated account transcript attached to its Brief, Ms. 

Korleshchuk-Petrie accepts that the “write-off” notation did not apply to her and that the statute 

of limitations on collections continued to run as to her separated account as of the times the IRS 

offset her two refunds.  She accordingly concedes Count I. 
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III. The United States District Court has Subject Matter Jurisdiction as to Count II 

 In arguing that this Court has no jurisdiction to consider a refund suit for tax liabilities 

paid based on the assertion of innocent spouse status, the Government ignores the difference 

between pre-payment jurisdiction in the United States Tax Court and full payment jurisdiction in 

the United States District Courts and the Court of Federal Claims.  It also misconstrues the 

interplay of §6015 with 28 U.S.C. §1346(a)(1) and 26 U.S.C. §7422 and how §6015 claims have 

operated in various federal courts outside of the Tax Court. 

A. The Statutory Basis for a Refund Suit in United States District Courts and the Court of 
Federal Claims Support Jurisdiction for Plaintiff’s Refund Claim. 

 
 As a threshold matter, Ms. Korleshchuk-Petrie’s case is properly before this court under 

28 U.S.C. §1346(a)(1) and 26 U.S.C. §7422(a).  Both statutes are express waivers of sovereign 

immunity, with 28 U.S.C. §1346(a)(1) granting district courts and the United States Court of 

Federal Claims original jurisdiction over “[a]ny civil action against the United States for the 

recovery of any internal-revenue tax alleged to have been erroneously or illegally assessed or 

collected, or any penalty claimed to have been collected without authority or any sum alleged to 

have been excessive or in any manner wrongfully collected under the internal revenue laws  

[emphasis added].” Meanwhile, 26 U.S.C. §7422(a), which contains identical language 

describing suits for the recovery for tax and penalties or other sums collected, adds the 

requirement that a claim for refund or credit must first be “duly filed with the Secretary, 

according to the provisions of law in that regard, and the regulations of the Secretary established 

in pursuance thereof.”   Neither 28 U.S.C. §1346(a)(1) nor 26 U.S.C. §7422(a) enumerates the 

substantive rights from the Internal Revenue Code that can give rise to such civil action.  In the 

case of §6015 relief, the method to submit a refund claim with the Secretary is typically by filing 
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Form 8857 with the IRS, which results in a Final Determination from the agency that in turn 

comes with a prepayment right to petition the Tax Court within 90 days of the date of the letter.3 

See Internal Revenue Service, Instructions for Form 8857, (rev. June 2021); §6015(e)(1)(A).  

 The United States Supreme Court in Flora, tasked with analyzing 28 U.S.C. §1346(a)(1), 

articulated a rule that, to use the statute in a refund suit in the district courts or Court of Federal 

Claims, the taxpayer would have to first pay the disputed income tax assessment in full. Flora, 

362 U.S. at 176. It also noted that in addition to tax and penalties, the term “any sum” in the 

statute covered refunds for interest. Id. at 149-50.  In doing so, the Court acknowledged that the 

Tax Court exists as a forum of limited jurisdiction for situations where a taxpayer could either 

contest a tax or file for a partial refund without paying an assessment in full, writing: “[a] word 

should also be said about the argument that requiring taxpayers to pay the full assessments 

before bringing suit will subject some of them to great hardship.  This contention seems to ignore 

entirely the right of the taxpayer to appeal the deficiency to the Tax Court without paying a 

cent.” Id. at 175-76.   

 In United States v. Williams, 514 U.S. 527 (1995), the Supreme Court further elaborated 

on the broad nature of 28 U.S.C. §1346(a)(1) in a case involving a third party seeking a refund 

after paying a tax owed by her ex-husband to remove a lien on marital property she had acquired 

when divorcing him.  The Court noted “[t]he broad language of §1346(a)(1) mirrors the broad 

common-law remedy the statute displaced: actions of assumpsit for money had and received, 

once brought against the tax collector personally rather than against the United States. Assumpsit 

afforded a remedy to those who, like Williams, had paid money they did not owe – typically as a 

                                                           
3 In Ms. Korleshchuk-Petrie’s case, Form 843 was used to submit her second refund claim in 2021, along with 
copies of her 2019 Form 8857, because she had already exhausted her opportunity to apply directly for relief with 
the IRS’ Centralized Innocent Spouse Operation. 
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result of fraud, duress, or mistake [internal citations omitted].” Id. at 532.  Reading §1346(a)(1) 

broadly reflected the Court’s “preference for commonsense inquiries over formalism.” Id. at 536.  

The Court in turn rejected the Government’s argument that the refund action in that case was 

disallowed by §1346(a)(1) because other statutory provisions provide other remedies that were 

available pre-payment. As the Court pointed out, §1346(a)(1) is specifically a post deprivation 

remedy, only available if the taxpayer has paid the Government in full [emphasis added].” Id. at 

538. 

 The broad reading of §1346(a)(1) in Williams is applicable to the instant case.  Ms. 

Korleshchuk- Petrie has asserted that the Government erred in denying her original innocent 

spouse claim and her two subsequent refund claims and so the government has erroneously 

collected tax and penalties from her as well as excessively and wrongfully collected interest.  

Note, the Government argues in its Brief that §1346(a)(1) does not apply because it was not 

“illegal” for the IRS to collect from Ms. Korleshchuk-Petrie after she was denied innocent 

spouse status.  Def. Br., 10.  She does not argue that the collection was illegal  but instead 

couches her suit under the “erroneously,” “excessively,” and “in any many wrongfully collected” 

terminology present in the statute. 

 By filing a Form 8857 with the IRS in 2017, Ms. Korleshchuk-Petrie initiated an 

innocent spouse case with the Government that would have given her a right to a review in the 

Tax Court had she petitioned the Court after her denial.  At the time she submitted her Form 

8857, however, she had not yet paid any of the liability at issue.  It was only after the denial of 

her claim, and the passage of the 90 day deadline to petition the Tax Court, that the IRS offset 

her refunds.  Through the offset of her tax refunds, she ultimately paid off the remaining 2007 

joint tax liability, thus satisfying the full payment requirement of the Flora rule.  By submitting a 
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second Form 8857 and a Form 843 covering the $3,798 and $7,676 payments respectively, she 

satisfied 26 U.S.C. §7422(a)’s requirement to submit a claim to the Secretary before filing a 

refund suit. Moreover, she needed a post-deprivation remedy as described in Williams because 

her payments were made after her ability to petition the Tax Court had passed at some point in 

late 2017 or early 2018, if we assume the IRS did in fact properly send a Notice of 

Determination after rejecting her 2017 Form 8857.4 Once her payments were later made, neither 

her second Form 8857 nor her Form 843 submission to the IRS came with any Tax Court rights 

upon disallowance.  Thus, the only way for her to reclaim her money was by filing the instant 

refund suit.  In doing so, she followed the normal path to a District Court for a taxpayer who has 

either intentionally or unintentionally missed the Tax Court deadline as Flora contemplates a 

taxpayer’s ability to pay an assessment in full and then sue for refund. 

 
 

B. The Statutory Basis for “Innocent Spouse” Relief Contemplates Refund Jurisdiction in 
the United States District Courts and Court of Federal Claims. 

 Married couples are allowed to file a joint tax return for any given year pursuant to 

§6013.  Filing a joint return gives access to various deduction and credit benefits not available to 

a married individual filing using the married filing separately filing status.  The price of a joint 

filing is joint and several liability for both spouses on the return. §6013(d)(3). Joint liability was 

imposed, first through a 1923 Bureau of Internal Revenue Office Ruling5 and then through 

§51(b) of  Revenue Act of 1938, 52 Stat. 476.  For nearly 50 years, the only recourse a spouse 

had against joint liability was to show that the return itself was invalid.  District Courts could 

                                                           
4 Neither Ms. Korleshchuk-Petrie nor Counsel is able to obtain the original 2017 Form 8857 filings and IRS 
response.  The December 5, 2019 IRS letter denying her innocent spouse reconsideration/refund claim references 
that a Notice of Determination was sent to her on March 24, 2018 with a Tax Court filing deadline of June 28, 2018. 
 
5 I.T. 1575, II-1 C.B. 144. 
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hear such claims as a basis for refund jurisdiction. See e.g. McCord v. Granger, 201 F.2d 103 

(3rd Cir. 1952); Anderson v. United States, 48 F.2d 201 (5th Cir. 1931). 

 In 1971, Congress enacted §6013(e)(1) which provided relief from joint and several 

liability, commonly called “innocent spouse relief.” §6013(e) provided a relatively narrow path 

to relief allowing it only for certain understatements of tax liability and not at all for 

underpayments.  §6013(e)(1) created a substantive provision for relief which taxpayers could 

raise in independent court proceedings, even though it contained no magic words waiving 

sovereign immunity, so long as suits had a jurisdictional basis and were within the statute of 

limitations.  The statute did not enjoin tax collection, outside of the parameters of Tax Court 

jurisdiction, but did operate as a basis for refund jurisdiction in the district courts. See Kirtley v. 

Bickestaff, 488 F.2d 768, 770 (10th Cir. 1975) (“Nothing in 6013(e) or its legislative history 

indicates any intent by Congress to create a new exception to § 7421 [the tax anti-injunction act] 

or a new procedure for litigating tax questions…The subject section provides only for a new 

substantive tax relief element.”) By using §1346(a)(1) and §7422(a) upon satisfaction of the 

Flora rule, innocent spouse relief under §6013(e)(1) became a valid jurisdictional basis for 

refund suits in district courts, so long as requirements for timely filing and full payment were 

met. See e.g. Yuen v. United States, 825 F.2d 244 (9th Cir. 1987); Busse v. United States, 542 

F.2d 421 (7th Cir. 1976); Sanders v. United States, 509 F.2d 162 (5th Cir. 1975); Dakil v. United 

States, 496 F.2d 431 (10th Cir. 1974); Mlay v. IRS, 168 F.Supp. 2d 781 (S.D. Ohio, 2001). 

 This history of District Court refund suits is important when considering the innocent 

spouse statute that currently controls, §6015.  §6015, enacted through §3201 of the Internal 

Revenue Service Restructuring and Reform Act of 1998, Pub. L. 105-206, replaced the 

substantively narrower avenues for §6013(e)(1) relief.   The goal of the legislation was to 
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expand, not contract, procedural and substantive access to innocent spouse relief.  As the House 

Ways and Means Committee reported, “The Committee is concerned that the innocent spouse 

provisions of present law are inadequate…The bill generally makes innocent spouse status easier 

to obtain.” H.Rep. 105-364. 

 The 1998 legislation expanded the relief available under §6013(e)(1) creating three 

possible avenues for relief instead of one.  New §6015(b) provided relief in a substantially 

similar manner to relief under §6013(e)(1).  However, it limited the time frame for seeking such 

relief to two years after collection activity begins.  New §6015(c) created a special path for relief 

in situations in which the marriage ends (or essentially ends) dividing the liability between the 

spouses as if they filed separately.  Relief under this subparagraph also has a limited time frame 

which ends two years after collection activity begins. 

 The third change in the 1998 legislation created an avenue for “equitable relief,” codified 

at §6015(f).  This provision forms the basis for the instant refund suit.  Under the equitable relief 

provision, both underpayments of tax and deficiencies of tax, along with the interest and 

penalties they generate, may be alleviated and payments already made may be refunded through 

§6015(g)(1).  The statute is silent as to the timeframe by which a taxpayer can seek “f” relief, but 

the IRS’ interpretation is that it may be granted so long as the §6502’s ten year statute of 

limitations on collections by the IRS is still running and as long as any refund claims fall within 

the refund claim timeframes articulated in §6511. I.R.S. Revenue Procedure 2013-34, §3.02; 

I.R.S. Notice 2011-70, 2011-2 C.B. 135.  §6015 also added a procedural pathway for pre-

payment relief from joint and several liability in the Tax Court through §6015(e), often called 

“standalone” cases.  Under this provision, after first seeking and being denied relief with the IRS, 

the taxpayer may file a petition with the Tax Court within 90 days of the IRS’ Final 
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Determination.  Critically, the statute states that as to “b”, “c,” and “f” relief, this procedure is 

“in addition to any other remedy provided by law.” §6015(e)(1)(A).  The addition of this specific 

pre-payment remedy available in the Tax Court does nothing to narrow previously recognized 

pathways to refund relief, including in the District Courts.  

In its Brief, the Government acknowledges that refund jurisdiction does apply to “b” and 

“c” relief but insists that the statutory language excludes “f” relief.  See Def. Br. 7, 12.  To justify 

its view, the Government first states as a reason that language in the statute saying that 

standalone Tax Court jurisdiction is “[i]n addition to any other remedy provided by law” cannot 

encompass “f” relief because it “is contained in a provision governing review of subsection (b) 

and (c) determinations as well.  Refund jurisdiction does exist for §6015(b) and taxpayers may 

defend collection suits by raising §6015(b) or (c) defensively.”  Def. Brief., 12.  Yet the 

Government does not explain why refund jurisdiction exists for “b” relief but not “f” relief.  Its 

mere declarative interpretation that this provision can only encompass “b” or “c” relief flies 

straight against the plain and inclusive language of §6015(e)(1)(A), which reads: 

(1) In General  

In the case of an individual against whom a deficiency has been asserted and who 
elects to have subsection (b) or (c) apply, or in the case of an individual who 
requests equitable relief under subsection (f) –  

  (A) In general 

In addition to any other remedy provided by law, the individual may petition the Tax 
Court (and the Tax Court shall have jurisdiction) to determine the appropriate relief 
available to the individual under this section if such petition is filed –[emphasis added] 

The Government further asserts that, because spousal defenses in collections due process 

hearings under §6330(c)(2)(A)(i) allow “f” relief claims, then that must be the other additional 

remedy that the statute contemplates for “f” relief. Def. Br. 12-13.  But that premise is true for 

“b” and “c” relief as well.  And while it is true that “f” relief may be a spousal defense in 
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collections due process hearings, there is nothing in §6015(e), or in any other statutory provision, 

indicating that that is the only other procedural avenue for relief.  For example, it is well 

established that “f” relief may be raised as an affirmative defense in deficiency procedures under 

§6213 although that avenue is not spelled out in §6015(e). See e.g., Delponte v. Comm’r, 158 

T.C. No. 7 (May 5, 2022). 

 The Government also argues that §6015(e)(3) provides the exclusive situation in which 

“f” relief can be brought in District Courts because it is §6015’s “exclusive reference to district 

courts.” Def. Br., 13.  But that reading is myopic.   First, as discussed above, it is 28 U.S.C. 

§1346(a)(1) and 26 U.S.C. §7422 that set up district court jurisdiction for refund suits predicated 

on substantive rights in the tax code.  Second, §6015(e)(3) is meant to restrict Tax Court 

jurisdiction, not that of the District Courts.  In fact, the code section is entitled “Limitation on 

Tax Court Jurisdiction.” It contemplates the special situation of a taxpayer having filed a 

§6015(e) suit in the Tax Court overlapping with a refund suit over the joint return filed by either 

spouse in the District Court or Court of Federal Claims.  Furthermore, as will be discussed in 

more detail below, the First Circuit has recognized that District Court jurisdiction may 

encompass §6015 relief outside the §6015(e)(3) specific context.  If anything, this provision 

shows that Congress has deemed District Courts competent to hear §6015 cases.  

C. District Courts, the Court of Federal Claims, and the United States Bankruptcy Courts 
Have Found Jurisdiction Over Refund Claims predicated on §6015(f) Relief. 

  
 The Government cites several District Court and Bankruptcy Court cases from around the 

country as examples where jurisdiction over §6015(f) refund suits was denied.  While it is true 

that courts have not been uniform in their interpretations of the statute, several points about these 

cases must be made.  In all these cited cases, United States v. Stein, 2015 WL 5943441 (W.D. 
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KY 2015), United States v. Dew, 2015 WL 5037850 ( D.S.C. 2015), Chandler v. United States, 

338 F.Supp 3d 592 (N.D. Tex 2018), and In re Mikels, 524 B.R. 805 (Bankr. S.D. Indiana 2015), 

Courts denied jurisdiction without appropriately distinguishing between cases where the taxpayer 

had paid their liability in full pursuant to Flora.  Stein also based its grant of summary judgment 

to the Government in part on the premise that “Internal Revenue Service should be allowed to 

consider [Stein’s] claim in the first instance” because the taxpayer in that case had not even filed 

a Form 8857 with the IRS before initiating her refund suit. Stein, 2015 WL 5943441 at 1.  That 

taxpayer, unlike Ms. Korleshchuk-Petrie, had therefore not first satisfied §7422(a)’s command to 

duly file a claim for refund with the Secretary.  A fifth cited case, United States v. LeBeau, 2012 

WL 835160 (S.D. Cal Mar 2012) granted summary judgment in favor of the Government after 

concluding that §6015(e)(3) limited District Court jurisdiction to cases where there are 

concurrent cases in the Tax Court and District Court, a position that, as Ms. Korleshchuk-Petrie 

argues above, is untenable.   

 Conversely, there are indeed cases where District Courts, the Court of Federal Claims 

and the Bankruptcy Courts have exercised jurisdiction, independent of §6015(e)(3).  The First 

Circuit has also recognized this scenario.  In Haag v. United States, 589 F.3d 43 (1st Cir, 2009), 

the Court affirmed a 2008 United States District of Massachusetts decision, Haag v. IRS, No. 

07–12007, slip op. at 3 (D.Mass. Jan. 15, 2008), barring the taxpayer from adjudicating a 

§6015(b) or (f) innocent spouse suit on res judicata grounds. The reason the lower court had 

barred the suit was the taxpayer had already had an opportunity to argue her §6015(b) and (f) 

claims when she raised them as a defense in a suit the Government brought against her and her 

husband in that same court to reduce income tax liabilities to judgment.  In that case, the District 

Court had found against her on the merits of her innocent spouse claim because she was past the 
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two years since the beginning of collections to qualify for relief.  U.S. v. Haag, 2004 WL 

2650274 (Dist. Of Mass., 2004).  She subsequently filed suit against the Government in the same 

District Court alleging that the IRS had not properly evaluated her innocent spouse claims in a 

Collections Due Process hearing, which the District Court rejected on res judicata grounds 

because of the prior district court judgment against her on the merits.  The First Circuit agreed 

because her innocent spouse claims brought in the affirmative case were based on the same 

nucleus of operative facts as those she raised her first district court case brought against her by 

the Government. Haag, 589 F.3d at 46. 

 Meanwhile, the taxpayer also filed a Form 8857 and, after a negative determination, filed 

a petition in the Tax Court requesting both “b” and “f” relief under §6015. In Haag v. 

Commissioner, T.C.Memo. 2011-87, the Tax Court also barred her claims as res judicata 

because of her opportunity to argue them on the merits in the first District of Massachusetts case. 

The taxpayer also appealed this decision to the First Circuit which, in Haag v. Shulman, 683 

F.3d. 26 (2012), affirmed the Tax Court’s res judicata finding.  After the IRS issued Notice 

2011-70 (cited above) expanding the time period to file §6015(f) claims, the taxpayer tried yet 

another First Circuit appeal saying the District Court had erred in not granting her §6015(f) relief 

in her first case.  But the First Circuit again ruled against her on res judicata grounds because the 

original two year deadline for §6015(f) claims was not the sole barrier to her claim (she also had 

not properly filed a claim with the Secretary prior to the first District Court litigation). Haag v. 

United States, 736 F.3d 66,68 (1st Cir. 2013). 

In affirming both the District Court and the Tax Court res judicata rulings, the First 

Circuit directly acknowledged that the District of Massachusetts had jurisdiction to hear her 

Innocent Spouse arguments, including arguments under §6015(f), in the original defense suit 
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when she raised them – a context outside of the strict limits on district court jurisdiction that the 

Government claims §6015(e)(3) imposes.  

 A recent example of a district court exerting refund jurisdiction over a §6015(f) refund 

suit comes from the District of Oregon.6   In Hockin v. United States, 400 F.Supp. 3d 1085 (D. 

Or. 2019),7 the Court found that the plain language of both 28 U.S.C. §1346(a)(1) and 26 U.S.C. 

§7422 allow refund suits on the basis of §6015(f) relief because the taxpayer asserted that she 

made payments as a result of a collection of tax “in any manner wrongfully collected.” The 

Hockin Court relies on the Flora rule, asserting that “[a] taxpayer in the United States who 

believes that she is wrongly being asked to pay a tax by the IRS has two options.  Both options 

begin with filing a request for relief with the IRS.  If the request for relief is denied, the taxpayer 

can either petition the Unites States Tax Court for review or he taxpayer can pay the tax and seek 

a refund in a federal district court of the Court of Federal Claims” and later points out that 

“[n]othing in the innocent spouse statute, or elsewhere in the Tax Code, suggests that a claimant 

seeking innocent spouse relief cannot opt to ‘pay first [and]litigate later’ in district court.” Id. at 

1090, 1091. Furthermore, the Hockin Court also dismissed the argument that §6015(e)(3) limits 

District Court jurisdiction, asserting that that provision reinforces the pre-existing jurisdiction 

District Courts already had over such claims by showing Congress considered these courts 

                                                           
6 Several other examples of District Courts asserting innocent spouse jurisdiction include Jones v. United States, 322 
F.Supp 2d 1025 (D.N.D. 2004), where the Court found a taxpayer entitled to relief under §6015(b) in a refund suit 
and Favret v. United States, 341 Fed. Supp. 2d 613 (E.D. La 2003), where a District Court denied the Government’s 
Motion to Dismiss and exerted jurisdiction over taxpayer’s suit for refund for payments made after she was found to 
be an innocent spouse. 

 
7 The Government’s Brief contains an entire section disparaging the Hockin opinion by arguing that the Court 
should have accepted a report and recommendation submitted by a Magistrate Judge.  Pursuant to the Federal 
Magistrates Act, the Court was free to “accept, reject, or modify, in whole or in part, the findings or 
recommendations made by the magistrate.” 28 U.S.C. § 636(b)(1). Accordingly, the District Court’s final decision 
should be treated as the opinion of the Court. 
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competent to hear such claims.  The Hockin opinion is backed up by persuasive language from  

the 9th Circuit in Wilson v. Comm’r, 705 F.3d 980 (9th Cir 2013) where, in reviewing the history 

of procedure for innocent spouse relief, the Circuit Court also stated that taxpayers seeking relief 

under §6015 could either petition the Tax Court or pay the liability in full and then bring a refund 

suit in district court. Id. at 985. 

The Court of Federal Claims has also recognized the procedural right to seek §6015(f) 

relief through a refund suit after full payment. In Flores v. United States, 51 Fed. Cl. 49 (2001), 

the court denied a Government motion for summary judgment and asserted jurisdiction over a 

§6015(f) refund claim.  Of note, the Government did not raise a jurisdictional challenge to the 

Court’s ability to hear §6015(f) claims.  Rather the issue in that case was whether the taxpayer’s 

joint liability for 1988 was still unpaid as of the time that Congress enacted §6015 in 1998, 

which determined whether she had standing to later use that provision as the basis for her refund 

suit. The Government had even conceded that she would be entitled to such relief if §6015(f) 

applied.   

Meanwhile, in Smith v. United States, 101 Fed. Cl 474 (2011) the Federal Court of 

Claims again recognized its ability to hear §6015 refund claims, provided that the taxpayer had 

satisfied the Flora full payment rule. However, in Smith, the taxpayer had failed to satisfy the 

full payment rule and so was barred from litigating his suit, in part, on that ground (he had also 

already filed a petition for innocent spouse relief in the Tax Court which thus prevented the 

instant suit).  The Court of Federal Claims directly acknowledged that had he paid the tax in full, 

jurisdiction in the court would be proper. Id. at 477 (“When a taxpayer is assessed with an 

income-tax deficiency, he can challenge the IRS's assessment in one of two ways.  He can pay 
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the tax, request a refund from the IRS, and then file suit in this Court or a district court for a 

refund [internal citations omitted].”)  

Finally, at least two bankruptcy courts have recently exerted jurisdiction over §6015(f) 

suits.  The Government’s Brief acknowledges the first of these opinions, In re Pendergaft, WL 

1091935 (Bankr. S.D. Texas 2017), but notes that this decision is premised on Bankruptcy Code 

§505(a), which allows bankruptcy courts to “determine the amount or legality of any tax…,” and 

therefore amounts “to a specific waiver of sovereign immunity applicable only in bankruptcy 

cases.” Def. Brief, 12, FN 7.  In 2021, however, the logic of In re Pendergraf, was further 

expanded by the case In re Bowman, 2022 WL 626529 (E.D. La 2022).  The Bowman  Court 

found, not only that a §6015(f) suit could be heard as part of the Bankruptcy Court’s special 

jurisdiction under Bankruptcy Code §505(a), but that it counted in general as a core proceeding 

under Bankruptcy Code §157.  Importantly, the Bowman and Pendergraf decisions are examples 

where the tax court jurisdiction granted by §6015(e) is not exclusive but only in addition to any 

other remedy provided by law.  

Given the wide array of courts that have found jurisdiction to hear §6015(f) suits beyond 

the Tax Court, it is untenable for the Government to argue that §6015(e) narrows jurisdiction 

over such matters to only the limited jurisdiction of the Tax Court. 

D. Hinck v. United States is Distinguishable from the Analysis of Refund Suits Brought 
under §6015 (f). 

 The Government devotes a section of its Brief to discussing Hinck v. United States, 550 

U.S. 501 (2007), a case that found no jurisdictional basis for reviewing IRS decisions on interest 

abatements under §6404(h).  It cites Hinck for the principle that a “in most contexts, ‘a precisely 

drawn, detailed statute preempts more general remedies” and argues that like §6404(h), §6015 is 
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a “precisely drawn, detailed statute” that “fills a hole in the law.” Def. Br. 14-15. Yet this 

comparison is inapposite.  

 In Hinck, the Court ruled that Tax Court relief was intended to be the sole avenue for 

§6404(h) interest abatement relief, which had been created by legislation in 1996.  The Court 

noted that federal courts had never found jurisdiction to consider interest abatement in a refund 

suit prior to the 1996 legislation. Id. at 503.  The new statute thus created a new judicial remedy 

in the Tax Court, without repealing any other judicial avenues for relief, because no such 

avenues had ever existed.   Moreover, the Court pointed out that interest abatement under §6404 

“involves no questions of substantive tax law, but rather is premised on issues of bureaucratic 

administration (whether, for example, there was “error or delay” in the performance of a 

“ministerial” act, § 6404(e)(1)(A)).”  Id. at 509.  This is because “judicial review of decisions not 

to abate requires an evaluation of the internal processes of the IRS, not the underlying tax 

liability of the taxpayer.” Id. Furthermore, §6404(h) does not contain any qualifying language, 

such as the “in addition to any other remedy provided by law” phrase that is present in §6015.   

The statutory framework of §6404(h) is therefore in complete contrast to the creation of §6015 

which contains substantive rights and which was built upon the prior, narrower relief available in 

§6013(e) which did in fact have a history of judicial avenues for relief outside the Tax Court. 

E. The Government’s Policy Arguments Do Not Survive Scrutiny. 

The Government’s Brief ends with a policy argument that finding refund jurisdiction in a 

district court would have “significant consequences,” including allowing taxpayer to “be free to 

ignore the 90-day petition window” and “to sue for a refund years after the IRS’s denial when 

evidence pertaining to the equities bearing on the claim is no longer available,” and to “whipsaw 

the United States by filing a refund claim premised on §6015(f) relief after the collections period 
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for the non-requesting spouse as expired leaving the IRS with no recourse to pursue the non-

requesting spouse for sums refunded to the requesting spouse.” Def. Br. 24. The latter claim is, 

according to the Government, “a powerful reason for Congress to have wanted review of 

innocent spouse denials under §6015(f) to proceed quickly.” Def. Br. 24.  All of these arguments 

are divorced from reality. 

As a threshold matter, the Government does not believe its own policy concerns, at least 

not in contexts where it is convenient for it to argue otherwise.  The Government’s Brief admits 

that in the 2nd Circuit case Matuszak v. Commissioner, 862 F.3d 192 (2nd Cir. 2017), a case 

upholding the 90-day Tax Court petition window under §6015(e) as a jurisdictional deadline not 

subject to equitable tolling, the Government’s appellee brief assured the Court that taxpayers 

who missed the petition window would not be left without recourse because they could 

“nevertheless pay any assessment made by the IRS, file a timely administrative claim for refund, 

and then file a refund suit in either a federal district court or the Court of federal claims.” Def. 

Br. 21, quoting Brief for Respondent-Appellee at 47, Matuszak 862 F.3d 192 (2nd Cir, 2017). 

The Government’s statement in Matuszak  was not merely the position of a government 

attorney unfamiliar with the policy of the Executive Department on that issue. See Def. Br. 22.  

Rather it was the consistent stance taken by the Government in at least two more Circuit Court 

cases deciding the same issue.  In Nauflett v. Commissioner, 892 F.3d 649 (4th Cir 2018), the 

Government promised the Court that: 

[T]his does not mean that taxpayers who miss the deadline in§ 6015(e)(l)(A) may never 
seek judicial review of the IRS' s determination that they are not entitled to innocent-
spouse relief. As the Tax Court recognized (A. 29-30), a taxpayer like Nauflett who 
misses the 90-day filing window may nevertheless pay any assessment made by the IRS, 
file a timely administrative claim for refund, and then file a refund suit in either a federal 
district court or the Court of Federal Claims six months later (or earlier, if the refund 
claim is denied before the expiration of that six-month period).  
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Brief for Respondent-Appellee at 48, Nauflett 892 F.3d. 649 (4th Cir. 2018). Likewise, in Rubel v. 

Commissioner, 856 F.3d 301 (3rd Cir. 2017), the Government’s appellee brief argued that the 

denial of Tax Court jurisdiction and equitable tolling “does not mean, however, that Rubel has 

lost any judicial opportunity to challenge the IRS’s denial of her request for innocent-spouse 

relief. Rather, she may do so in the context of a refund suit.” Brief for Respondent-Appellee at 

12, Rubel, 856 F.3d 301 (3rd Cir., 2017).  The Government’s position in the instant case is 

therefore what appears to be out of line with its own policy. 

 As to the concern that finding jurisdiction in the District Court will allow taxpayers to 

ignore the 90-day jurisdictional window for Tax Court review, the Government again ignores the 

difference between prepayment and full payment jurisdiction.  According to Table 29 in the 

Internal Revenue Service Data Book for Fiscal Year 2021, last year there were 28,387 cases filed 

by taxpayers in the Tax Court.  Meanwhile, there were only 182 refund cases filed in other fora.  

The Internal Revenue Service, Data Book, (2021), available at https://www.irs.gov/pub/irs-

pdf/p55b.pdf  (last accessed June 24, 2022). The Data Book provides no breakdown of what 

percentages of these numbers may be innocent spouse cases, but this vast disparity makes clear 

that taxpayers prefer the Tax Court if they can meet its timeframes.  This is for the simple and 

obvious reason that the Flora  full payment rule presents such a high bar for most taxpayers.  

They must either be able and willing to pay the full assessment upfront or, like Ms. Korleshchuk 

– Petrie, wait years for refund offsets to satisfy the full payment rule (often losing out on the 

earliest payments which may become stale under the two years refund claim deadline present in 

§6511).  

 Furthermore, there is no incentive for the taxpayer to purposely wait to file a refund claim 

so that evidence pertaining to the claim is no longer available.  Since the burden is on the 
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taxpayer to prove their innocent spouse status, that reasoning is nonsensical. It would only hurt 

the taxpayer to do so.  Likewise, the ability to file a refund claim in District Court is not a tool to 

“whipsaw” the Government.  Rather, it represents a part of the scheme Congress created for tax 

litigation.  As the Supreme Court in Flora made clear, taxpayers who pass up their opportunity to 

go to Tax Court may come to the District Court to litigate their claim, but must full pay the 

assessment before doing so.  

The Government is also incorrect that Congress intended §6015(f) claims to be speedy.  

To the contrary, because of the equitable nature of §6015(f), IRS guidance allows taxpayers to 

bring claims for relief any time concurrent with the ten years running on the statute of limitations 

for collections under §6502.   I.R.S. Notice 2011-70, 2011-2 C.B. 135. Refund claims embedded 

with that relief are still subject to the timeframes presented in §6511.  This longer period 

distinguishes “f” relief from the rule in both “b” and “c” relief that a claim must be filed within 

two years of collections activity. 

 Finally, there are many currently existing scenarios where the Government may be left 

unable to collect from either spouse once the collections period has run.  For example, one 

spouse could file for Chapter 11 or 13 Bankruptcy and stay the statute for several years.  Or one 

spouse could exit the United States for more than six months and potentially stay out of the US 

for years extending the statute of limitations indefinitely. Another scenario may involve one 

spouse seeking an Offer in Compromise which pauses the collections period as to that spouse 

while its under review, and then being granted the relief after the collections period has run as to 

the other spouse.  Refund relief in innocent spouse cases is not going to whipsaw the 

Government any more than any of these plausible scenarios. 
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 In short, there are no significant adverse consequences to the Government should this 

Court exert jurisdiction over Ms. Korleshchuk’s – Petries claims. 

 

WHEREFORE, Ms. Korleshchuk – Petrie respectfully requests that this Court deny the 

Government’s Motion to Dismiss for Lack of Subject Matter Jurisdiction and Failure to State a 

Claim Upon Which Relief Can Be Granted and instead allow her to proceed with her refund suit 

premised on §6015(f) relief. 

 

DATED: June 24, 2022 

     Respectfully submitted, 

      For the Plaintiff Viktoriya Korleshchuk-Petrie: 
 
      /s/___Audrey Patten___________________ 
      Audrey Patten, BBO# 686077 
      WilmerHale Legal Services Center 
      of Harvard Law School 
      122 Boylston Street 
      Jamaica Plain, MA 02130 
      Phone: (617) 390 – 2550 
      Facsimile: (617) 522-0715 
      apatten@law.harvard.edu 
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REQUEST FOR ORAL ARGUMENT 

 Pursuant to Local Rule 7.1(d), the Plaintiff believes hearing oral argument may assist the 

Court in deciding the above-matter.  She respectfully requests that an Oral Argument be 

scheduled on the Government’s Motion to Dismiss her case.  Counsel for Plaintiff is due to begin 

maternity leave in early July 2022, and so Plaintiff asks that Oral Argument be scheduled for a 

date after October 31, 2022.  In the event that oral argument must be scheduled earlier, Plaintiff 

alternatively requests that it be scheduled after August 20, 2022 to give substitute counsel 

adequate time to prepare. 

DATED: June 24, 2022 

     Respectfully submitted, 

      For the Plaintiff Viktoriya Korleshchuk-Petrie: 
 
      /s/___Audrey Patten___________________ 
      Audrey Patten, BBO# 686077 
      WilmerHale Legal Services Center 
      of Harvard Law School 
      122 Boylston Street 
      Jamaica Plain, MA 02130 
      Phone: (617) 390 – 2550 
      Facsimile: (617) 522-0715 
      apatten@law.harvard.edu 
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CERTIFICATE OF SERVICE 

 

I  hereby certify that a copy of the foregoing was served upon United States by electronic service 
using the Court’s ECF service. 

        

 

_______/s/ Audrey Patten______________________Dated: June 24, 2022. 
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