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IN THE UNITED STATES COURT OF APPEALS 
FOR THE SEVENTH CIRCUIT 

_______________________________ 

No. 18-3371 

RICK E. JACOBSEN, 

Petitioner-Appellant 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent-Appellee 
_______________________________ 

ON APPEAL FROM THE DECISION OF  
THE UNITED STATES TAX COURT,  

JUDGE PARIS (NO. 25348-15) 
_______________________________ 

BRIEF FOR THE APPELLEE 
_______________________________ 

JURISDICTIONAL STATEMENT 

The jurisdictional statement contained in the appellant’s brief is 

complete and correct.  

A. Tax Court jurisdiction 

On July 9, 2015, the Commissioner issued a notice of final 

determination to Rick E. Jacobsen (taxpayer), denying his request for 

innocent spouse relief, under § 6015 of the Internal Revenue Code of 

1986 (26 U.S.C.) (I.R.C.), from joint and several liability arising from 
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joint income tax returns he filed with his then-wife for the years 2009, 

2010 and 2011.  (A. 54-55.)1  On October 5, 2015, within 90 days after 

the issuance of the notice of determination, taxpayer filed a timely 

petition in the United States Tax Court, contesting the denial of such 

relief for all three years.  (A. 34.)  See I.R.C. § 6015(e).  The Tax Court 

had jurisdiction over the petition pursuant to I.R.C. §§ 6015(e)(1) and 

7442.   

B. Appellate jurisdiction 

On February 4, 2016, the Tax Court dismissed taxpayer’s claim 

for relief for the year 2009 for lack of jurisdiction as moot.  (App. 2 n.2; 

Doc. 14; A. 35.)  On August 3, 2018, the Tax Court entered decision 

granting taxpayer relief from joint and several liability for the year 

2010, but denying such relief for 2011.  (A. 33.)  The Tax Court’s 

decision is a final, appealable order that disposes of all claims of all 

parties.  On November 1, 2018, within 90 days after entry of decision, 

                                      
1 “App.” references are to the appendix bound with appellant’s 

brief.  “A.” references are to the separately bound record appendix.  
“Doc.” references are to documents in the original record below that are 
not included in either appendix, as numbered by the Clerk of the Tax 
Court.  “Ex.” references are to exhibits stipulated to or admitted at trial, 
but not included in the record appendix.   
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taxpayer filed a timely notice of appeal.  (A. 34.)  See I.R.C. § 7483; Fed. 

R. App. P. 13(a)(1)(A).  This Court has jurisdiction over the appeal 

under I.R.C. § 7482(a)(1). 

STATEMENT OF THE ISSUE 

Whether the Tax Court correctly exercised its discretion in 

declining to grant taxpayer equitable innocent spouse relief under 

I.R.C. § 6015(f) for the year 2011. 

STATEMENT OF THE CASE 

A. Course of proceedings and disposition below 

This case involves taxpayer’s request for innocent spouse relief 

under I.R.C. §  6015 from joint and several liability arising from joint 

income tax returns he filed with his then-wife for the years 2009, 2010 

and 2011.  (A. 45.)  After the IRS denied taxpayer’s administrative 

request for such relief (A. 54-55), he petitioned the Tax Court, 

challenging the denial of relief for all three years.  (App. 34; Doc. 1.)  

Taxpayer’s former wife, Tina Lemmens, intervened in the Tax Court 

proceeding (Doc. 10), but later withdrew from intervention with leave of 

the court (Doc. 28).   

The 2009 liability was discharged in bankruptcy, and the Tax 

Court therefore dismissed taxpayer’s claim for relief for that year as 
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moot.  (A. 35, 49; App. 2 n.2.)  Taxpayer then sought relief from joint 

and several liability for the portions of the liabilities for the years 2010 

and 2011 that were attributable to unreported income that taxpayer’s 

then-wife embezzled from her employer.2  (App. 2.)   

Taxpayer was the only witness at trial.  (A. 70-105.)  After the 

trial, the Tax Court issued a memorandum opinion, granting taxpayer 

innocent spouse relief for the year 2010,3 but denying him such relief for 

the year 2011.  (App. 31, 33.)  Taxpayer now appeals.  (A. 36; Doc. 40.)   

B. The underlying facts 

1. Before the arrest 

Taxpayer holds an associate’s degree, but has no formal education 

in business, accounting or finance.  (A. 46, 50.)  During 2010 and 2011, 

                                      
2 Taxpayer clarified at trial that he was not seeking relief for 

overstated car and truck expense deductions related to his own business 
of $40,213 in 2010 and $46,281 for 2011.  (App. 2 n.3, 6; see A. 43.)  Of 
the total net adjustments of $298,710.14 proposed by the Commissioner 
for 2010, $261,959.14 was attributable to the omitted embezzlement 
income.  Of the total net adjustments of $106,424.94 proposed by the 
Commissioner for 2011, $62,449.94 was attributable to the omitted 
embezzlement income.  (App. 6; A. 43.)   

3 The Commissioner did not appeal this adverse aspect of the Tax 
Court’s decision.   
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taxpayer was married to, and filed joint tax returns with, Tina 

Lemmens.  (App. 2; Doc. 26 at 2.)   

Taxpayer worked as a machine operator in a factory for 12-hour 

shifts 14 days per month.  (A. 94-95.)   Lemmens worked as an 

accountant for a local Community Blood Center.  (A. 94.)   

Taxpayer and Lemmens were also joint owners of a home 

inspection business, which taxpayer operated on days off from his 

factory job.  (A. 94.)   Taxpayer inspected properties for financial 

institutions and insurance companies, and Lemmens handled the 

finances of the business.  (A. 94-95.)   

Taxpayer deposited his wages from his factory job into his 

personal checking account at Evergreen Credit Union.  (A. 93, 94.)  

Lemmens’ salary and the income from the home inspection business 

were placed in a joint account at Community First Credit Union.  

Taxpayer held a debit card for this account.  (A. 95.)   

Until she was arrested in 2011, taxpayer relied on his wife to 

handle the family finances.  (A. 93.)  Taxpayer never participated in 

managing the family finances, reviewed bank or credit card statements 

or examined the couple’s personal or business finances.  (A. 62, 93-94.)   
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During 2009, 2010 and 2011, Lemmens deposited into the couple’s 

joint account checks in amounts of $1,000 to $3,000 that included 

income she was embezzling from her employer.  (A. 96.)  Later audits 

determined that the amount of income embezzled by Lemmens from her 

employer totaled approximately $130,000 in 2009, $260,000 in 2010 and 

$62,000 in 2011.  (A. 43.)  Taxpayer did not question the deposits.  He 

testified that he “would never even blink because our checks for the 

business were similar.”  (A. 96.)   

The couple did not use this embezzled income to pay off their 

house or buy a new car.  (A. 97, 99.)  Some of their utilities were turned 

off at least once.  (A. 74, 99.)  Taxpayer testified he did not think they 

had significant amounts of money in the bank.  (App. 99.)  But he 

testified that “[i]f I was at the casino [i.e., Oneida Casino] and swiped 

my card to get 400 bucks, I got it, every single time.  I never had to look 

at a statement.”  (App. 94.)   

Taxpayer regularly gambled at Oneida Casino.  (App. 85.)  

Taxpayer’s cash buy-ins at Oneida Casino totaled $114,665 between 

2008 and 2010, while Lemmens had cash buy-ins totaling $301,304 

during that time.  (App. 5; Ex. 15-R; see A. 85.)  Taxpayer’s bet 
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placement for 2010 was $384,357.  (A. 85.)  He testified, however, that 

although he might win or lose thousands of dollars playing the slots, he 

viewed it as having spent only the initial amount he put in.  (A. 86.)   

2. After the arrest 

Taxpayer learned of the embezzlement, he testified, in June 2011, 

when police officers arrived at the couple’s home in Wisconsin and 

arrested Lemmens.  (App. 73-74.)  Lemmens was tried and convicted, in 

November 2011, of embezzling $485,681.  (A. 13.)  In January 2012, 

Lemmens was sentenced to prison and ordered to pay restitution.  

(A. 13.)  After the sentencing, the couple lived apart because Lemmens 

was incarcerated.  (A. 26.)   

In April 2012, while his wife was in prison, taxpayer took the 

couple’s tax information to a paid preparer to file a joint tax return for 

the year 2011.  (A. 93.)  After an audit found deficiencies resulting from 

both unreported embezzlement income and overstated deductions on 

the joint returns, taxpayer filed Form 8857 with the IRS, requesting 

innocent spouse relief.  (A. 45.)  The State of Wisconsin also determined 

additional “piggyback” taxes and garnished taxpayer’s wages until he 
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worked out a payment plan.  (A. 101.)  Taxpayer lost his job and 

suffered a mental breakdown due to financial stress.  (A. 102.)   

Taxpayer and his wife became estranged in 2013, when she found 

out that he was involved with another woman and wanted a divorce.  

(A. 76.)  Taxpayer and Lemmens were divorced in May 2015.  (A. 26.) 

Meanwhile, taxpayer filed an administrative request for innocent 

spouse relief in January 2014.  (A. 45.)  The IRS made a preliminary 

determination in his favor on the ground that taxpayer was “had no 

knowledge of his wife embezzling money.”  (A. 49.)  The IRS reversed 

that determination, however, in July 2015, after receiving additional 

information from Lemmens.  (A. 54, 56.)  See I.R.C. § 6015(h)(2) 

(requiring the Commissioner to permit the nonrequesting spouse to 

participate in administrative innocent spouse proceedings).   

After the preliminary IRS determination in his favor, but before 

the final determination against him, taxpayer signed an agreement 

with Lemmens in which they agreed that each would pay half of the tax 

liabilities for the years 2010 and 2011, including the liabilities arising 

from the embezzlement income.  (A. 78–79.)  Taxpayer testified, 

however, that he believed that he had agreed to pay only one-half of the 
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outstanding liabilities that did not include any portion of the liabilities 

arising from the embezzlement income.  (A. 92.)   

Since applying for innocent spouse relief in January 2014, 

taxpayer had had four jobs and had moved three times.  (A. 71.)  At the 

time of trial, however, taxpayer was employed as a production manager, 

making a salary of $69,000.  (A. 70.)  He is a disabled veteran who 

continues to suffer from post-traumatic stress disorder (PTSD).  

(A. 102.)  Also at the time of trial, taxpayer was recovering from his 

mental health problems through medication and participating in a 

PTSD treatment program at a veterans hospital.  (A. 102.)   

C. The Tax Court’s decision  

After a trial, the Tax Court issued a memorandum opinion 

granting taxpayer innocent spouse relief for the year 2010, but denying 

him such relief for 2011.  In finding taxpayer eligible for relief for the 

year 2010, the court relied on I.R.C. § 6015(b).  It found that taxpayer 

did not know and had no reason to know of his wife’s embezzlement 

until her arrest.  See I.R.C. § 6015(b)(1)(C).  It further found that it 

would be inequitable to hold taxpayer liable for the embezzlement-

related understatement for that year.  See I.R.C. § 6015(b)(1)(D).   
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The Tax Court found, based on his testimony, that taxpayer did 

not know of his wife’s embezzlement before her arrest.  (App. 13.)  The 

court also found he had no reason to know of the embezzlement before 

his wife’s arrest, because (among other things) he was not financially 

sophisticated (App. 16-17); and because his wife acted alone (App. 21) 

and tried to disguise the embezzled income as salary to her or as 

payments to their business (App. 19). 

The Tax Court found that it would be inequitable to hold taxpayer 

liable for the embezzlement-related tax understatement for 2010 after 

analyzing seven factors.  (App. 23–29.)  In taxpayer’s favor, the Tax 

Court found that taxpayer and his former wife had divorced (App. 25–

26) and that he was currently in compliance with the tax laws (App. 28).  

The Tax Court also found that it weighed in taxpayer’s favor that he 

“did not receive any lavish gifts or experience an increase in standard of 

living as a result of the embezzled income.”  (App. 25.)  The Tax Court 

found that several equitable factors weighed in favor of granting 

taxpayer relief for the year 2010, including taxpayer’s poor health, and 

in particular the facts that he is “a disabled veteran who suffers from 

PTSD” and that he had suffered a “mental breakdown” following the 
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arrest, audit, bankruptcy and divorce.  (App. 28.)  Finally, the Tax 

Court found it “significant[ ]” (App. 29) that taxpayer “did not know or 

have reason to know of the embezzlement income omitted from the 2010 

return” (App. 27). 

For 2011, however, the Tax Court reached the opposite conclusion, 

determining that taxpayer was not entitled to innocent spouse relief.  

By the time taxpayer filed the return for that year, the court found, 

taxpayer had been made aware of his wife’s embezzlement by her 

arrest, conviction, sentencing and incarceration.  (App. 13.)  Because he 

had “actual knowledge of the embezzlement income and that it was not 

reported on the return,” the court found, taxpayer was not eligible for 

relief under I.R.C. § 6015(b) or (c) for 2011.  (A. 13, 30 n.10.) 

When a taxpayer is not eligible for relief under I.R.C. § 6015(b) or 

(c), the Tax Court nevertheless may grant equitable relief under I.R.C. 

§ 6015(f).  See I.R.C. § 6015(f)(2).  In deciding whether to exercise its 

discretion to grant taxpayer this relief for 2011, the Tax Court 

considered the same equitable factors it had considered for 2010.  

(A. 30.)  The court reached a different conclusion in respect of the year 

2011, however, because instead of weighing in favor of relief, as it had 
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for 2010, taxpayer’s knowledge of the embezzlement income weighed 

against relief.  (A. 30-31.)  In addition, the court found that the fact that 

taxpayer himself had provided the couple’s financial information to the 

paid tax preparer for 2011 weighed against relief.  (A. 31.)  It was 

taxpayer, the court found, who “chose not to inform the paid preparer of 

the embezzlement income for 2011.”  (A. 31.)  These considerations, the 

court concluded, “weigh too heavily against him to allow relief.”  (A. 31.) 

SUMMARY OF ARGUMENT 

On their joint federal income tax returns for 2009, 2010 and 2011, 

taxpayer and his then-wife underreported their income by omitting 

amounts she embezzled from her employer and by overstating 

deductible car and truck expenses related to his business.  The 2009 

debt was discharged in bankruptcy.  The Tax Court granted taxpayer 

innocent spouse relief for the year 2010 with respect to the 

embezzlement income, finding that at the time the return for that year 

was filed, taxpayer neither knew nor should have known about his 

wife’s crime.   

The Tax Court declined, however, to grant taxpayer innocent 

spouse relief with respect to the embezzlement income for the year 
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2011.  Its refusal to grant relief for that year was grounded on the fact 

that, by the time the return for that year was filed, as taxpayer well 

knew, the embezzlement had been discovered, and his wife had been 

arrested, tried, convicted and imprisoned.  Furthermore, because his 

wife was in jail, it was taxpayer who provided the couple’s information 

to the tax preparer, but without informing the paid preparer of the 

embezzlement income.  In denying him equitable relief, the Tax Court 

by no means abused its discretion in placing significant weight on 

taxpayer’s actual knowledge of his wife’s embezzlement and his 

involvement in filing the return. 

Taxpayer argues that the Tax Court erred in finding that he had 

actual knowledge that the return understated the tax due.  He admits 

that he had actual knowledge of the embezzlement income by the time 

he took the couple’s information to the tax preparer in April 2012, 

together with access to the bank account in which the embezzled income 

had been deposited.  He argues, however, that he should be excused for 

his failure to inform the tax preparer of that income because he could 

not be expected to determine the precise amount of that income.  There 

is no merit to this contention.  Notably, actual knowledge is shown for 
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purposes of this inquiry where the taxpayer took steps to avoid learning 

about the item in order to be shielded from liability.  In any event, 

knowledge of the embezzlement and access to the bank account 

containing the embezzled money are clearly sufficient for this purpose.  

Contrary to taxpayer’s further contention, a finding of actual or 

constructive knowledge under § 6015(f) is made under a “reasonable 

person” standard. 

Taxpayer also argues that the Tax Court abused its discretion by 

allowing his knowledge of the embezzlement income to outweigh other 

factors were neutral or weighed in favor of relief.  But all relevant 

factors can be considered, and the relative importance of the factors 

depends on the circumstances.  As a result, the Tax Court by no means 

erred in stressing this knowledge, as well as taxpayer’s involvement in 

the preparation of the return omitting the embezzlement income.  Also 

misguided is taxpayer’s assertion that a single factor cannot outweigh 

multiple factors.  To the contrary, no one factor or a even a majority of 

factors necessarily determines the outcome.  Equitable relief under 

§ 6015(f) is determined under all the relevant facts and circumstances, 

with no fixed list of relevant factors and no set relationship between the 
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usual considerations.  The Tax Court was free to give the factors the 

weight it thought warranted in light of all of the relevant facts and 

circumstances.   

The decision of the Tax Court is correct and should be affirmed. 

ARGUMENT 

The Tax Court did not abuse its discretion in denying 
equitable relief under I.R.C. § 6015(f) for 2011 

Standard of review 

Regarding the scope of review, I.R.C. § 6015(e)(1)(A) gives the Tax 

Court jurisdiction to determine equitable relief under I.R.C. § 6015(f) on 

the basis of trial de novo.  See Wilson v. Commissioner, 705 F.3d 980 

(9th Cir. 2013), acq. 2013-32 I.R.B. 1; Commissioner v. Neal, 557 F.3d 

1262 (11th Cir. 2009); Porter v. Commissioner, 132 T.C. 203 (2009). 

The Tax Court’s decision to grant or deny equitable relief under 

I.R.C. § 6015(f) is reviewed for abuse of discretion.  Greer v. 

Commissioner, 595 F.3d 338, 344 (6th Cir. 2010); Neal, 557 F.3d at 

1278; Cheshire v. Commissioner, 282 F.3d 326, 338 (5th Cir. 2002).   

As the Eleventh Circuit held in Neal, 557 F.3d at 1269, the abuse 

of discretion standard applies here because relief under § 6015(f) is a 

form of equitable relief.  I.R.C. § 6015(f); Lantz v. Commissioner, 607 
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F.3d 479, 485 (7th Cir. 2010).  A Tax Court decision is reviewed in the 

same manner and to the same extent as the decision of a district court 

in a civil case tried to the bench.  Resser v. Commissioner, 74 F.3d 1528, 

1535 (7th Cir. 1996); I.R.C. § 7482(a).  A district court’s decision to 

grant or deny equitable relief is reviewed for abuse of discretion.  Bowes 

v. Indiana Sec. of State, 837 F.3d 813, 817 (7th Cir. 2016). 

Taxpayer’s reliance on Resser, supra, for a more stringent 

standard of review (Br. 21) is misplaced.  Resser was decided under a 

prior version of the Internal Revenue Code that, as taxpayer discusses 

(Br. 21-27), included a stricter predecessor to I.R.C. § 6015(b), but did 

not permit the equitable relief now available under I.R.C. § 6015(f) that 

is at issue in this appeal. 

A. Introduction 

1. Innocent spouse relief under I.R.C. § 6015, in 
general 

A married couple may choose to file either joint or separate income 

tax returns.  I.R.C. § 6013(a).  Married individuals generally will have a 

lower total tax liability if they choose to file jointly than if they choose 

to file separately.  I.R.C. § 1(a) and (d).  By choosing to file jointly, 

married individuals assume joint and several liability for the tax, no 
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matter what portion of the income was earned by each spouse.  I.R.C. 

§ 6013(d).  The rule of joint and several liability is “an important 

adjunct to the privilege of filing joint returns.”  Sonnenborn v. 

Commissioner, 57 T.C. 373, 381 (1971).   

Section 6015 of the Code, commonly known as the innocent spouse 

statute, provides exceptions to the general rule of joint and several 

liability for spouses filing joint returns.  See Lantz, 607 F.3d at 480.  

The rules governing innocent spouse relief were significantly revised by 

the Internal Revenue Service Restructuring and Reform Act of 1998, 

Pub. L. No. 105-206, § 3201, 112 Stat. 685, 740 (July 22, 1998).  See H. 

Conf. Rep. No. 105-599, at 249 (1998).  Section 6015 provides expanded 

relief from joint and several liability for taxpayers who file joint federal 

income tax returns, including provisions that relax the requirements for 

the innocent spouse relief formerly available under § 6013(e), which was 

repealed.  Three distinct types of relief are provided by separate 

subsections—(b), (c), and (f).   

Section 6015(b) permits relief from joint and several liability for 

any tax understatement.  It expands the circumstances under which 

such taxpayers will be eligible for the innocent spouse relief previously 
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available under former § 6013(e).  See Resser, 74 F.3d at 1534 (quoting 

and applying the old statute).  The new statute eliminates requirements 

previously in force that restricted availability of relief to instances 

where a “substantial understatement” of tax liability, exceeding a 

certain percentage of the spouse’s income for the year before the 

adjustment, resulted from a “grossly” erroneous item of the other 

spouse.  See I.R.C. § 6013(e).  Section 6015(b) provides that relief from 

joint and several liability is available if (i) there is an understatement of 

tax attributable to the erroneous items of one individual filing the 

return; (ii) the other individual filing the joint return did not know, and 

had no reason to know, of the understatement at the time of signing the 

return; (iii) it would be inequitable to hold such other individual liable 

for the resulting deficiency in tax; and (iv) such other individual elects 

the relief provided.  I.R.C. § 6015(b)(1)(B), (C), (D), (E).   

Second, in a completely new provision, § 6015(c) allows a taxpayer 

who has filed a joint income tax return to elect “separate liability” relief 

“for any deficiency,” i.e., any understatement of tax, if he was no longer 

married, was legally separated or was not a member of the same 

household as his spouse during the 12-month period ending on the date 
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the election is filed.  I.R.C. § 6015(c)(3)(A)(i).  Tax liability is 

apportioned between the spouses, based on their allocable shares of the 

income reported on a joint return, under a formula set forth in 

§ 6015(d).  Relief will not be available under subsection (c), however, if 

the former spouses have transferred assets as part of a fraudulent 

scheme, see § 6015(c)(3)(A)(ii), or if the electing spouse had “actual 

knowledge” of the pertinent “item,” § 6015(c)(3)(C).  See generally 

Cheshire, 282 F.3d at 335-38. 

When a taxpayer is not eligible for relief under subsection (b) or 

(c) of § 6015, subsection (f) gives the Commissioner the discretion to 

grant equitable relief from joint and several liability.  Whereas 

subsections (b) and (c) apply only to situations where the return 

understates the couple’s true tax liability, relief under subsection (f) is 

broader in this respect, because it applies not only to understatements 

of tax liability, but is also potentially available where the couple 

accurately states their tax liability, but leaves it unpaid.  Subsection (f) 

also contains a standard for relief that is more flexible in certain 

respects than those found § 6015(b) or (c). 
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Section 6015(f) provides that, under “procedures prescribed by the 

Secretary,” if “taking into account all the facts and circumstances, it is 

inequitable to hold the individual liable for any unpaid tax or any 

deficiency (or any portion of either),” see I.R.C. § 6015(f)(1), and the 

taxpayer does not qualify for relief under subsection (b) or (c), see I.R.C. 

§ 6015(f)(2), the Secretary “may relieve [the taxpayer] of such liability.”  

The general rule on which relief under Section 6015(f) is available—

going to the equities of the situation—is drawn from I.R.C. 

§ 6015(b)(1)(D).  The Commissioner has prescribed procedures for 

granting the equitable relief, as contemplated in the statute, in 

Revenue Procedure 2013-34, 2013-43 I.R.B. 397.   

2. Only equitable relief under § 6015(f) is at issue in 
this appeal 

Between 2009 and 2011, taxpayer’s then-wife embezzled almost 

half a million dollars from her employer.  Ill-gotten gain from 

embezzlement constitutes gross income within the meaning of I.R.C. 

§ 61(a).  James v. United States, 366 U.S. 213, 219 (1961); Macias v. 

Commissioner, 255 F.2d 23, 26 (7th Cir. 1958); United States v. Wyss, 

239 F.2d 658, 660 (7th Cir. 1957).  Taxpayer and his wife did not report 

the embezzlement income on their joint returns. 
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Taxpayer requested relief from the resulting unpaid tax liabilities 

under § 6015.  (A. 45-49.)  He initially sought relief from liability under 

all three subsections for all three years.  (A. 45-49; Doc. 1 at 1-2.)  His 

liability for the year 2009 was discharged in bankruptcy.  (App. 2 n.2.)  

The Tax Court granted him relief for 2010 under I.R.C. § 6015(b), 

finding that when the return for that year was filed, he neither knew 

nor had reason to know of his wife’s embezzlement scheme and that it 

would be inequitable to hold him jointly liable for that year.  (App. 10-

29.)  Only the liability for the year 2011 remains at issue. 

Taxpayer further narrows the issues in his brief on appeal.  He 

concedes that he is not entitled to relief under § 6015(c) for 2011.  (Br. 

29 n.6.)  He also concedes that he had “reason to know” of the 

embezzlement income for that year.  (Br. 27.)  The latter concession 

precludes any claim for relief under subsection (b).  See I.R.C. 

§ 6015(b)(1).  Consistent with these concessions, taxpayer seeks review 

only of the Tax Court’s discretionary decision denying him equitable 

relief under I.R.C. § 6015(f).  (Br. 56.)   

Taxpayer’s contests the Tax Court’s denial of equitable relief 

under § 6015(f) on two grounds.  First, he argues (Br. 27-40) that he 
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lacked actual knowledge of the embezzlement income for 2011.  Second, 

he argues (Br. 40-55) that the Tax Court erred in giving great weight to 

taxpayer’s knowledge of the embezzlement.  As we demonstrate in 

Part B, infra, taxpayer’s argument that he lacked actual knowledge of 

the unreported embezzlement income for the year 2011 is without 

merit.  And, as we demonstrate in Part C, the Tax Court did not abuse 

its discretion in concluding, based on the facts and circumstances, that 

it would not be inequitable to hold taxpayer liable for the tax on that 

income for that year.     

B. The Tax Court did not abuse its discretion in 
concluding that taxpayer had actual knowledge of the 
embezzlement income  

1. Introduction 

Taxpayer concedes that, as relevant here, he had “reason to know” 

of the embezzlement income.  Specifically, “Mr. Jacobsen even concedes 

that, after his wife’s conviction for embezzlement and before he filed the 

2011 return within the meaning of § 6015(b)(1)(C), he had reason to 

know of the embezzlement income.”  (Br. 27.)  Taxpayer also concedes 

that equitable relief under § 6015(f) is not available if the taxpayer 

knew or had reason to know of the omitted income.  In this regard, he 
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admits (Br. 28) that “it should not make any difference to the analysis 

of § 6015(f) relief whether Mr. Jacobsen had actual knowledge or only 

reason to know.”  Taxpayer’s lengthy discussion of the “actual 

knowledge” aspect of the inquiry (Br. 27-40) is therefore largely beside 

the point.  As we explain below, it is also premised on an erroneous 

understanding of the legal standard for actual knowledge.   

As a preliminary matter, taxpayer misstates the burden of proof.  

Taxpayer relies (Br. 37) on I.R.C. § 6015(c)(3)(C) in this regard.  But 

that provision is an exception to the general rule that, for all three 

types of innocent spouse relief, the taxpayer bears the burden of proof.  

“Except for the knowledge requirement of § 6015(c)(3)(C) . . . the 

taxpayer bears the burden of proving that she has met all the 

prerequisites for innocent spouse relief.”  Cheshire, 282 F.3d at 332.  

I.R.C. § 6015(c)(2) provides that the general rule is that “each 

individual who elects the application of this subsection [i.e., subsection 

(c)] shall have the burden of proof with respect to establishing the 

portion of any deficiency allocable to such individual.”  Likewise, I.R.C. 

§ 6015(b)(1)(C) provides that the spouse electing relief under subsection 

(b) must “establish[ ] that in signing the return he or she did not know, 
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and had no reason to know” of the understatement.  A taxpayer seeking 

equitable relief under § 6015(f) also bears the burden of proof.  Greer, 

595 F.3d at 344; Neal, 557 F.3d at 1277; Cheshire, supra; Porter, 132 

T.C. at 210.  Because taxpayer now concedes that he is not entitled to 

relief under § 6015(c) (Br. 29 n.6), he bears the burden with respect to 

all issues remaining in this appeal. 

2. Taxpayer had “actual knowledge” of the 
embezzlement income as that term is defined in 
the pertinent regulation 

Taxpayer’s argument that he lacked actual knowledge of the 

understatement for 2011 is founded on an erroneous understanding of 

the “actual knowledge” standard.  Whether a taxpayer had actual 

knowledge of income is dependent on all the facts and circumstances.  

Treas. Reg. § 1.6015-3(c)(2)(iv) (26 C.F.R.).  “One factor that may be 

relied upon in demonstrating that a requesting spouse had actual 

knowledge of an erroneous item is whether the requesting spouse made 

a deliberate effort to avoid learning about the item in order to be 

shielded from liability.”  Id.  Another is “[j]oint ownership” of the 

property.  Id.  On this standard (see App. 11-12), the Tax Court correctly 

found that taxpayer had “actual knowledge” of the omitted 
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embezzlement income because he had knowledge of the embezzlement 

and access to the joint bank account in which the embezzled funds were 

deposited, even if he never opened the bank statements.   

Taxpayer admits that he actually knew of the embezzlement 

(Br. 27), and he does not dispute that the embezzled funds were 

deposited into the joint account.  He agrees, moreover, that by the time 

he filed the 2011 return, a Wisconsin court had already determined the 

total amount of embezzlement income.  (Br. 27-28.)  Taxpayer’s 

argument that he lacked actual knowledge is that, because he never 

opened the bank statements for the couple’s joint account, he didn’t 

know the precise “amount of omitted embezzlement income in 2011.”  

(Br. 30.)  Yet he admits that he had an obligation to answer this 

question before providing financial information to the tax preparer.  

(Br. 28.)  On these facts and under the correct legal standard, the Tax 

Court by no means erred in concluding that taxpayer had actual 

knowledge of the embezzlement income.    

3. The Tax Court correctly applied a “reasonable 
person” standard 

Taxpayer further contends (Br. 37) that the Tax Court erred by 

making a “normative conclusion of what a reasonably prudent person 

Case: 18-3371      Document: 19            Filed: 07/01/2019      Pages: 53



-26- 

17732223.1 

ought to know merely because Ms. Lemmens’s criminal conviction 

preceded the filing of the 2011 tax return.”  Instead, he argues, the Tax 

Court should have applied the standard articulated in Culver v. 

Commissioner, 116 T.C. 189, 197 (2001), viz., “not that of a hypothetical, 

reasonable person, but only that of . . . actual subjective knowledge.”  

This line of argument is without merit.   

In Culver, the taxpayer elected “separate liability” relief under 

I.R.C. § 6015(c).  Such relief is not available if the Commissioner 

demonstrates that the taxpayer had actual knowledge of the item giving 

rise to the deficiency.  I.R.C. § 6015(c)(3)(C).  It was in this context that 

the Tax Court held, in Culver, that the Commissioner was required to 

demonstrate that the taxpayer actually, subjectively knew of the 

omitted item.   

Subjective knowledge may be the standard for the special rule of 

I.R.C. § 6015(c)(3)(C), which was at issue in Culver, but it is not the 

standard for relief under § 6015(b) or (f).  Relief under § 6015(b) is 

available only if the requesting spouse “establishes that in signing the 

return he or she did not know, and had no reason to know,” of the 

understatement.  I.R.C. § 6015(b)(1)(C).  The pertinent Treasury 
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Regulation, following the statute, establishes a “reasonable person” 

standard:  a “requesting spouse has knowledge or reason to know of an 

understatement if he or she actually knew of the understatement, or if a 

reasonable person in similar circumstances would have known of the 

understatement.”  Treas. Reg. § 1.6015-2(c).   

Under procedures prescribed by the Secretary, see I.R.C. § 6015(f), 

equitable relief is available under the same “knew or had reason to 

know” standard.  Rev. Proc. 2013-34 § 4.03(2)(c)(i)(A).  See Neal, 557 

F.3d at 1276-77 (applying this standard in a case involving § 6015(f)).  

See also Greer, 595 F.3d at 352 (applying the same standard for 

knowledge under both (b) and (f)).  And see Resser, 74 F.3d at 1536 

(applying the “reasonable person” standard in a case brought under 

former I.R.C. § 6013(e)). 

In adjudicating claims for relief under this standard, courts have 

long held that knowledge of the omitted income is knowledge of the 

transaction.  E.g., Cheshire, 282 F.3d at 333 (discussing the “knowledge-

of-the-transaction test”); Reser v. Commissioner, 112 F.3d 1258, 1265 

(5th Cir. 1997); Hayman v. Commissioner, 992 F.2d 1256, 1261 (2d Cir. 

1993); Erdahl v. Commissioner, 930 F.2d 585, 589 (8th Cir. 1991); Guth 
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v. Commissioner, 897 F.2d 441, 444 (9th Cir. 1990); Quinn v. 

Commissioner, 524 F.2d 617, 626 (7th Cir. 1975).  As this Court 

explained in Quinn, “[t]he knowledge contemplated by the statute is not 

knowledge of the tax consequences of a transaction but rather 

knowledge of the transaction itself.”  Id.  Even under the more stringent 

standard used for “separate liability” relief under subsection (c), the 

issue in omitted income cases is whether the taxpayer had knowledge of 

the “item of income, deduction, or credit,” not whether he was aware of 

the incorrect tax reporting of the item.  Cheshire, 282 F.3d at 336. 

In this context, moreover, courts recognize that “one spouse 

cannot bury his or her head in the sand or turn a blind eye to the other’s 

accounting.”  Greer, 595 F.3d at 351.  See also Resser, 74 F.3d at 1541 

(granting relief under former § 6013(e) where “the record will not 

support a characterization that [the requesting spouse] buried her head 

in the sand”); Porter, 132 T.C. at 212 (§ 6015(f) “does not protect a 

spouse who turns a blind eye to facts readily available to her”).  Under 

these precedents, a man who knows that his wife has been convicted of 

embezzling large amounts, and who has access to bank statements 

showing the deposits of the embezzled income, cannot avoid the 
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conclusion that he “knew or had reason to know” about the embezzled 

income simply by choosing not to look at those bank statements. 

In a digression, taxpayer argues that would have been fruitless for 

him to have looked at the bank statements because the embezzled 

amounts were disguised as legitimate payments to his business or 

salary to his wife.  (Br. 31-32.)  In so contending, taxpayer ignores that 

(as he admits (Br. 33)) he had access to his wife’s Forms W-2, as well as 

his own business records, which would have allowed him to identify 

deposits that were not embezzled.  In any event all three forms of 

income should have been reported on the 2011 return:  salary and 

income from embezzlement were includible in gross income in any event 

under I.R.C. § 61(a), while the gross receipts from the business were the 

starting point for determining gross income of the business. 

At its best, taxpayer’s argument is that, while the actual 

knowledge of the embezzlement income would have led a reasonable 

person with taxpayer’s unfettered access to financial records to actual 

knowledge of the amount of the embezzlement income, taxpayer—for 

subjective, idiosyncratic reasons—avoided this knowledge in a manner 

that somehow fell short of a deliberate refusal to learn.  See Treas. Reg. 
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§ 1.6015-3(c)(2)(iv).  Even in that form, taxpayer’s argument boils down 

to an objection that the Tax Court made its finding under the rubric of 

actual knowledge, rather than “reason to know.”   

Notably, taxpayer himself admits (Br. 27) that he had reason to 

know of the embezzlement income by the time the 2011 return was 

filed.  The established standard for determining equitable relief 

recognizes that having reason to know of an item, even without actual 

knowledge, is sufficient knowledge for purposes of the inquiry.  Against 

this background, the Tax Court did not abuse its discretion in treating 

taxpayer as knowing or having reason to know of the embezzlement 

income for purposes of  § 6015(f). 

C. The Tax Court did not abuse its discretion in denying 
equitable relief for 2011 

1. The Tax Court’s analysis was consistent with 
pertinent administrative guidance 

Under the flush language of § 6015(f), equitable relief may be 

awarded, at the discretion of the decisionmaker, if relief is not available 

under subsection (b) or (c), and if, “[u]nder procedures prescribed by the 

Secretary,” and “taking into account all the facts and circumstances, it 

is inequitable to hold the individual [requesting relief] liable for any 
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unpaid tax or any deficiency.”  I.R.C. § 6015(f).  Echoing the statute’s 

mandate, the regulation provides that relief is available “when 

considering all the facts and circumstances, it would be inequitable to 

hold the requesting spouse jointly and severally liable.”  Treas. Reg. 

§ 1.6015-4.  Revenue Procedure 2013-34, 2013-43 I.R.B. 397, “provides 

guidance for a taxpayer seeking equitable relief from income tax 

liability.”  Id. § 1.01.   

This Revenue Procedure identifies and discusses seven factors “to 

consider” in deciding whether to grant equitable spouse relief.  

Rev. Proc. 2013-34 § 4.03(2)(a)–(g).  In its analysis here, the Tax Court 

plainly was guided by the Revenue Procedure.  Each of the seven factors 

listed in the Revenue Procedure was discussed by the Tax Court.  

(A-24–29; compare Rev. Proc. 2013-34 § 4.03(2)(a)–(g).)  Except for the 

knowledge factor discussed above, taxpayer does not take issue with the 

Tax Court’s analysis of any of these seven factors.  And, as to the two 

factors—economic hardship and compliance (Br. 44)—taxpayer argues 

have “evolved in favor of taxpayers getting relief more easily,” the Tax 

Court followed the Revenue Procedure and drew conclusions favorable 

to taxpayer.  (App. 27 (finding that economic hardship is neutral, as 
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taxpayer argues it should be (Br. 44)); App. 28 (finding that compliance 

favors relief).) 

Taxpayer contests the Tax Court’s decision to give some weight to 

taxpayer’s “participation in preparing the 2011 return,” arguing that 

“except in cases of fraud . . . the participation of the requesting spouse 

in the preparation of the return at issue has never been a factor listed 

in any Notice or Revenue Procedure to be weighed in determining 

equitable relief.”  (Br. 46-47.)  The Tax Court’s consideration of this 

matter, however, was not a “deviation” (Br. 47) from the Revenue 

Procedure.  To the contrary, the Revenue Procedure clearly states that 

its seven factors are “guides,” rather than an “exclusive list.”  Id. 

§ 4.03(2).  It expressly provides that “[o]ther factors relevant to a 

specific claim for relief may also be taken into account.”  Id. 

On the facts and circumstances of this case, the Tax Court did not 

abuse its discretion in considering taxpayer’s involvement in preparing 

the 2011 return.  If this factor is rarely considered, it is perhaps because 

it is unusual for a taxpayer to request innocent spouse relief for a tax 

year in which the joint return was prepared under his sole direction.  

But that was the case here.  At the time the 2011 return was prepared, 
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taxpayer’s wife was in prison, and so it was taxpayer alone who 

provided the commercial tax preparer with the couple’s financial 

information for that year.  Consequently, as the Tax Court found, it was 

taxpayer himself who “chose not to inform the paid preparer of the 

embezzlement income for 2011.”  (App. 31.)  The Tax Court had the 

flexibility to “tak[e] into account all the facts and circumstances.”  I.R.C. 

§ 6015(f).  See also Treas. Reg. § 1.6015-4(a) (“considering all of the facts 

and circumstances”); Rev. Proc. 2013-34 § 4.03(2) (“all the facts and 

circumstances of the case are to be taken into account”). 

2. The Tax Court did not abuse its discretion in 
giving significant weight to taxpayer’s 
knowledge of the embezzlement 

a. The Tax Court has great latitude to weigh 
the pertinent factors in determining 
equitable relief 

Taxpayer’s main dispute with the Tax Court’s analysis is that the 

court “overweight[ed]” the knowledge factor or, put another way, that 

the court made “lack of actual knowledge . . . a but-for requirement” for 

relief.  (Br. 47.)  Taxpayer even sweeps the Tax Court’s consideration of 

his involvement in preparing the 2011 return into this dispute, 

suggesting that, “[r]eally, it seems that the Tax Court’s pointing to the 
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fact that Mr. Jacobsen had some participation in preparing the 2011 tax 

return is merely another way for the court to extra-count” his 

knowledge of the embezzlement.  (Br. 46.) 

The Tax Court did not abuse its discretion, however, in giving 

great weight to what taxpayer knew and should have known at the time 

he filed the return.  The flexible “facts and circumstances” test 

contained in the statute and echoed in both the Treasury Regulation 

and the Revenue Procedure gives the decisionmaker great latitude to 

weigh the factors differently in different cases.  And on the facts of this 

case, it was no abuse of discretion for the Tax Court to give greater 

weight to taxpayer’s actual knowledge of the embezzlement income 

(which he concedes) than to the factors that favored relief. 

What the statute and the regulation imply, the Revenue 

Procedure makes plain:  in deciding whether to grant equitable relief on 

the facts and circumstances of any particular case, it is up to the 

decisionmaker to determine how much weight to give to each factor.  

The Revenue Procedure provides that the factors need not be weighed 

in any particular manner.  “[N]o one factor or a majority of factors 

necessarily determines the outcome.”  Rev. Proc. 2013-34 §  4.03(2).  It 
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also contemplates that the relative weight assigned to the factors will 

vary with each case.  “The degree of importance for each factor varies 

depending on the requesting spouse’s facts and circumstances.”  Id.   

Given this flexible framework, the Tax Court by no means 

“deviated from the Revenue Procedure by overweighting the knowledge 

factor,” as taxpayer suggests.  (Br. 47.)  To the contrary, the Revenue 

Procedure called for the Tax Court to give the various facts and 

circumstances the relative weight they merited in the exercise of the 

court’s judgment.  Indeed, taxpayer elsewhere explains and 

acknowledges this flexibility, admitting that “the Tax Court was correct 

in not simply mechanically weighing the number of positive factors 

against the number of negative factors.”  (Br. 49.)  And he agrees that 

“the Tax Court is well within its rights to disallow equitable relief 

under § 6015(f) when only one factor disfavors relief and two or three 

factors favor relief.”  (Id.) 

b. There is no special rule prohibiting the 
court from putting great weight on actual or 
constructive knowledge   

Taxpayer argues, however, that this flexibility has a limit:  the 

knowledge factor alone, he contends (Br. 45-46), cannot be weighed 
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more heavily than all the other factors.  This contention is founded on a 

misreading of the Revenue Procedure.  As taxpayer discusses (Br. 45), 

Revenue Procedure 2003-61, 2003-2 C.B. 296, which was superseded by 

Revenue Procedure 2013-34, had stated that whereas “[r]eason to know 

of the item giving rise to the deficiency will not be weighed more heavily 

than other factors,” actual knowledge would be treated “as a strong 

factor weighing against relief.”  Id. § 4.03(2)(a)(iii)(B).  The present 

Revenue Procedure abandons that position.  Explaining the changes 

from the benchmarks laid out in Revenue Procedure 2003-61, Revenue 

Procedure 2013-34 states that “actual knowledge of the item giving rise 

to an understatement or deficiency will no longer be weighed more 

heavily than other factors, as it did under Rev. Proc. 2003-61.”  Rev. 

Proc. 2013-34, § 3.07.  In the discussion of the factors, the “no longer” is 

changed to a “not.”  Rev. Proc. 2013-34 § 4.03(2)(c)(i)(A) (“Actual 

knowledge of the item giving rise to the understatement or deficiency 

will not be weighed more heavily than any other factor.”). 

As noted above, under Revenue Procedure 2013-34, “[t]he degree 

of importance of each factor varies depending on the requesting spouse’s 

facts and circumstances.”  Id. § 4.03(2).  Taxpayer relies (Br. 45-46) on 
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the Commissioner’s decision to abandon the old rule, under Revenue 

Procedure 2003-61, that gave special weight to actual knowledge to 

argue that actual knowledge poses a special exception to the flexible, 

“facts and circumstances” approach of Revenue Procedure 2013-34.  

Actual knowledge, alone among all possible factors, he argues, cannot 

be weighed heavily.  We disagree. 

Taxpayer’s reading takes this sentence from Revenue Procedure 

2013-34 out of context.  As noted above, in context, the sentence 

highlights the abandonment of a prior rule under Revenue Procedure 

2003-61, which gave special weight to this factor.  The current Revenue 

Procedure should not be read to create a special, opposite rule, 

forbidding the decisionmaker from stressing this factor where doing so 

is merited by the facts and circumstances of the particular case.  

Correctly read, the current Revenue Procedure abandons the previous 

requirement that actual knowledge be weighed more heavily, without 

precluding actual knowledge from being given the appropriate weight 

called for by the situation.  By providing that actual knowledge of the 

item will not be weighed more heavily than any other factor, see 

§ 4.03(2)(c)(i)(A), the current Revenue Procedure means no more than 
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that, all other things being equal, the factor carries no more weight 

than any other factor.  As the current Revenue Procedure elsewhere 

provides, see id. §§ 1.05, 4.03(2), the availability of relief depends on the 

circumstances, and in any given case, one factor may tend to be more 

influential in the decision to grant or deny relief than another factor.  It 

would be perverse, simply because the current Revenue Procedure 

strips the actual knowledge factor of the obligatory extra weight it 

carried under the superseded Revenue Procedure, to preclude this 

factor from being permissively weighed more heavily when the 

circumstances so require.   

Taxpayer overstates his case when he suggests (Br. 47) that the 

Tax Court “essentially transmute[d] lack of actual knowledge into a per 

se requirement for § 6015(f) relief.”  The Tax Court merely determined 

that, considering taxpayer’s admitted knowledge of the embezzlement 

income, the fact that he was responsible for filing the return for 2011 

(his wife being in jail at the time), and all the other facts and 

circumstances of this case, it would not be inequitable to hold him liable 

for the tax consequences of the unreported income.  Far from being 

bound to a particular scheme of weighing factors set by this case, as 
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taxpayer appears to imagine (see Br. 48), the Tax Court in other cases 

will continue to weigh all relevant factors as appropriate, given the 

facts and circumstances of each case, as is required by the statute, 

Treasury Regulation and Revenue Procedure alike.  And in each case, 

the Tax Court’s weighing of these factors will be reviewable on appeal 

for an abuse of discretion. 

3. The Tax Court did not abuse its discretion in 
weighing the pertinent factors in this case 

a. Depending on the facts and circumstances, 
one or two factors may outweigh several 
others 

Taxpayer’s final argument is that whereas one factor weighing 

against relief might overcome two or three factors weighing in favor of 

relief (see Br. 49), “it would stretch the Tax Court’s latitude beyond the 

breaking point to hold that one factor disfavoring relief can outweigh 

four factors favoring relief.”  (Br. 49-50, emphasis omitted.)  He cites no 

authority for this proposition, and there is none.4   

                                      
4  Taxpayer’s reliance in this regard on Neal, 557 F.3d 1262, would 

be misplaced even if mechanical weighing were the rule.  By taxpayer’s 
own account (Br. 50), equitable relief was granted in that case when five 
factors favored relief and only one weighed against relief.   
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The fact that the Tax Court has granted equitable relief to other 

taxpayers when, considering the facts and circumstances of their own 

cases, it determined that it would be inequitable to hold them liable for 

certain tax liabilities (see Br. 50-55), is neither here nor there.  The facts 

of those cases are, moreover, distinguishable.  None involved the glaring 

fact of a criminal conviction, prior to the filing of the joint return, that 

incontrovertibly brought the omitted item to the attention of the 

requesting spouse.  And in none was the return prepared at the sole 

direction of the spouse requesting relief.  In Porter, 132 T.C. 203, and 

Mencias v. Commissioner, T.C. Memo. 2017-109, involved no criminal 

element whatsoever, and in Smith v. Commissioner, T.C. Memo. 2011-

119, the joint return was prepared with the involvement of both spouses 

and was filed after the nonrequesting spouse was indicted, but before 

his trial or conviction.  Furthermore, none of these three cases was an 

omitted income case:  Porter involved a premature distribution from a 

                                      
Notably, taxpayer is mistaken in stating that “the Fifth Circuit 

found relief” in Neal.  (Br. 50.)  The appeal in that case was decided by 
the Eleventh Circuit, not the Fifth.  And it was the Tax Court that 
granted equitable relief after conducting a trial de novo.  The Court of 
Appeals affirmed after reviewing for an abuse of discretion.  See 557 
F.3d at 1278. 
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retirement account that was shown on the face of the return, 132 T.C. 

at 212, while Smith and Mencias involved underpayments of amounts 

reported on the return.  As a result, each involved a different standard 

of knowledge.  See Resser, 74 F.3d at 1535-37 (discussing knowledge in 

erroneous deduction cases); Rev. Proc. 2013-34 § 4.03(2)(c)(ii) 

(discussing knowledge in underpayment cases). 

Taxpayer’s extensive reliance on the facts and analysis of a small 

tax case (Br. 53-55) is altogether misplaced.  The small tax case 

procedure, which may be elected by the taxpayer, I.R.C. § 7463(a), (f)(1), 

is a simplified procedure, akin to that of a small claims court.  The 

Federal Rules of Evidence do not apply in small tax cases, and legal 

briefs from the parties are not required.  See Tax Ct. R. 174(b), (c).  Tax 

Court decisions in small tax cases are not subject to appellate review.  

I.R.C. § 7463(b); Dexter v. Commissioner, 409 F.3d 877 (7th Cir. 2005).  

The summary opinions that accompany those decisions have no 

precedential effect in the Tax Court, see I.R.C. § 7463(b), nor should 

they be accorded any persuasive value in this Court. 
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b. Taxpayer has waived any argument that the 
Tax Court abused its discretion in weighing 
the various factors in this case 

Finally, although, in his brief on appeal, taxpayer makes several 

legal arguments about the Tax Court’s approach to equitable relief, he 

does not develop any argument that, on the facts and circumstances of 

this case, the Tax Court abused its discretion by placing more weight on 

his knowledge of the embezzlement income than on the factors weighing 

in favor of relief.  Taxpayer therefore has waived this argument.  

Muhich v. Commissioner, 238 F.3d 860, 864 n. 10 (7th Cir. 2001). 

At all events, the Tax Court did not abuse its discretion in putting 

relatively less weight on the factors that weighed in favor of relief or 

were neutral for 2010, and more weight on taxpayer’s knowledge of the 

embezzlement income.  Taxpayer has made no argument that any 

special weight should be assigned to the facts that he is no longer 

married to Lemmens (App. 26) and that he is in compliance with the tax 

laws (App. 28).  If taxpayer enjoyed no significant benefit from his wife’s 

embezzlement, it appears so only because taxpayer and his wife 

together gambled it all away.  (See App. 18.)  As a result, it was no 
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abuse of discretion for the Tax Court to determine that this factor did 

not weigh very heavily in taxpayer’s favor. 

The strongest factor in taxpayer’s favor is his health, which the 

Tax Court found was severely impacted by the events stemming from 

the discovery of his wife’s embezzlement and the failure to report that 

embezzlement income on their joint tax returns.  (A. 28.)  But in 

weighing this factor, the Tax Court did not abuse its discretion by 

taking into consideration taxpayer’s own role in not reporting the 

embezzlement income for 2011.  (A. 31.)  On the facts and circumstances 

of this case, therefore, the Tax Court did not abuse its discretion in 

declining to grant taxpayer equitable relief under § 6015(f) for the year 

2011. 
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CONCLUSION 

The decision of the Tax Court should be affirmed. 

Respectfully submitted, 
 
RICHARD E. ZUCKERMAN 
Principal Deputy Assistant Attorney 
   General 

 
/s/ Bethany B. Hauser 
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Attorneys 
Tax Division 
Department of Justice 
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