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UNITED STATES TAX COURT

AIRREYON S. LOWE, )
)

Petitioner )
) Docket No. 4629-20S

v. )
)

COMMISSIONER OF INTERNAL ) Filed Electronically
REVENUE, )

)

Respondent. )

PETITIONER' S SUPPLEMENTAL OBJECTION TO

RESPONDENT' S MOTION TO DISMISS FOR LACK OF JURISDICTION

INTRODUCTION

Ms. Airreyon Lowe ("Petitioner") received a Notice of

Deficiency dated December 2, 2019 reflecting that her self-

employment income had been adjusted and she was disallowed a

portion of her earned income credit for 2017.1 Ms. Lowe mailed

her petition by United States Postal Service mail, on Tuesday,

March 3, 2020.2 The petition was filed by the Tax Court on March

9, 2020.

On June 16, 2020, the Commissioner of Internal Revenue

("Respondent") filed a Motion to Dismiss for Lack of

Jurisdiction on the grounds that the petition was not filed with

1 A copy of the Notice of Deficiency is attached as Exhibit B to
Respondent's Motion to Dismiss.

2 Respondent's Motion to Dismiss, ¶ 5.



the Tax Court within the time prescribed by section 6213(a).3

Respondent argues that Petitioner's 90-day period to file a

petition with the Tax Court expired on Monday, March 2, 2020. On

July 13, 2020, Ms. Lowe timely filed an Objection to

Respondent's Motion to Dismiss for Lack of Jurisdiction.4 In her

Objection, Petitioner stated that she was concerned about the

outbreak of COVID-19. With young children at home and the

increase in COVID-19 cases in the area, Petitioner was hesitant

to meet with her tax preparer and to enter the post office to

mail her petition to the Tax Court.5

In this supplemental objection, Petitioner argues that her

deadline to file a petition in the Tax Court was extended by the

automatic disaster relief provision of section 7508A, subsection

(d). Under subsections (a) and (b), the Secretary of the

Treasury (the "Secretary") has authority to postpone the time to

perform certain acts, including the filing of a Tax Court

petition, in response to a federally declared disaster.6 In

3 Unless otherwise noted, all section references are to the
Internal Revenue Code in effect at the relevant time. Under
section 7502(a)(1), a timely mailing with a United States
postmark is treated as a timely filing; see also Respondent's
Motion to Dismiss for Lack of Jurisdiction.

4 petitioner's Objection to Respondent's Motion to Dismiss.

5 Id. Subsequently, Petitioner secured legal representation.

6 The statute also permits postponement due to a terroristic or
military action. I.R.C. § 7508A(a).
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addition, for federal disasters declared after December 20,

2019, subsection (d) separately affords qualified taxpayers a

mandatory 60-day period that is disregarded in the same manner

as the period specified in subsection (a). This 60-day period

begins on the earliest incident date specified in the disaster

declaration.7 President Trump declared the State of New Jersey a

disaster area "beginning on January 20, 2020".8 As explained

further below, section 7508A(d) gives Petitioner at least 60

days after January 20 to file her petition, or at least until

March 21, 2020. Petitioner met this deadline. Thus, the Court

has jurisdiction to hear this case.

Respondent has no objection to the filing of this

supplemental objection, but he does not agree with Petitioner's

argument regarding section 7508A(d). The Motion to Dismiss does

not discuss section 7508A, and Respondent's specific objections

to Petitioner's argument are unknown.

7 Further Consolidated Appropriations Act 2020, Pub. L. No. 116-
94, Division Q, § 205, 113 Stat. 2534, 3245 (Dec. 20, 2019).

8 New Jersey; Major Disaster and Related Determinations, 85 Fed.
Reg. 20,700 (Apr. 14, 2020);see also The White House, President
Donald J. Trump Approves New Jersey Disaster Declaration (Mar.
26, 2020), https://www.whitehouse.gov/briefings-
statements/president-donald-j-trump-approves-new-jersey-
disaster-declaration-2/ [https://perma.cc/94RT-JM7V]; Federal
Emergency Management Agency Release No. HQ-20-027,
https://www.fema.gov/news-release/20200723/president-donald-j-
trump-approves-major-disaster-declaration-new-jersey
[https://perma.cc/833C-UWNY] (Mar. 26, 2020).
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I . MANDATORY POSTPONEMENT OF DEADLINES IN RESPONSE TO DISASTERS
UNDER SECTION 7508A(D)

In December of 2019 Congress passed and the President

signed into law the Taxpayer Certainty and Disaster Tax Relief

Act of 2019.9 This Act amended section 7508A by adding subsection

(d), titled "Mandatory 60-Day Extension."I° This subsection

provides qualified taxpayers with a disregarded time period -

the postponement period - that runs concurrent with or in

addition to any extensions specified by the Secretary under

subsections (a) and (b), discussed below.11 The amendment applies

to "federally declared disasters declared after the date of the

enactment of this Act."12 To date, no Treasury regulations or

agency guidance have been issued regarding subsection (d).13

9 Further Consolidated Appropriations Act, 2020, Pub. L. No. 116-
94, Div. Q, 113 Stat. 2534, 3226 (Dec. 20, 2019).

10 Id. § 205, 133 Stat. at 3245-46.

ll Section 7508A(d) references a 60-day "extension," but it also
says that the 60-day period "shall be disregarded in the same
manner as a period specified under subsection (a)." I.R.C. §
7508A(d)(1). The Secretary refers to periods specified under
subsection (a) as postponement periods. See generally Proced. &
Admin. Reg. § 301.7508A-1. To the extent there is a legal
distinction between an extension and a postponement, it does not
affect Petitioner's argument.

12 § 205(b), 133 Stat. at 3246.

13 The application of section 7508A(d) appears to be an issue of
first impression in the U.S. Tax Court.
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A. Disaster Area

Subsection (d) references the term "disaster area" twice:

in defining who qualifies for the mandatory postponement, and in

defining the length of the postponement period. The term

"disaster area" is itself defined by reference to section

165(i) (5).14 Under that provision, a disaster area is an area

"determined by the President of the United States to warrant

assistance by the Federal Government under the Robert T.

Stafford Disaster Relief and Emergency Assistance Act."15

B. The Postponement Period

While the title of subsection (d) references a "60-day

extension," the period can be longer. The period to be

disregarded begins "on the earliest incident date specified in

the declaration to which the disaster area ... relates" and ends

on "the date which is 60 days after the latest incident date so

specified."16 Neither section 7508A nor section 165 provide a

definition of "incident date" or "declaration".

Additional background and context are helpful before

turning to petitioner's postponement period. Part II below gives

background on the Stafford Act. Part III discusses the measures

14 I.R.C. § 7508A(d)(3).

15 I.R.C. § 165(i)(5). The same definition applies for
discretionary relief under section 7508A(a).

16 I.R.C. § 7508A(d)(1).
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taken by the federal government in response to the Covid-19

pandemic that are relevant to this case. Part IV then addresses

how the 60-day period is determined for Petitioner.

C. Qualified Taxpayers

The postponement period described in subsection (d) "shall

be disregarded" "in the case of any qualified taxpayer."17

Section 7508A(d)(2) lists six ways that a taxpayer may qualify

by having a connection to a disaster area. A "qualified

taxpayer" includes individuals whose principal residence is

located in a disaster area.18 It also includes taxpayers whose

principal place of business (other than the business of

performing services as an employee) is in a disaster area.

D. Mechanism and Effect of the Mandatory Postponement for
Qualified Taxpayers

For qualified taxpayers, the postponement period "shall be

disregarded in the same manner as a period specified under

subsection (a)."19 Beyond this statement, subsection (d) does not

specify which time-sensitive acts are postponed, other than for

17 I.R.C. § 7508A(d)(1).

18 Section 7508A(d) refers to section 1033(h) (4) for the
definition of "principal residence." The term "has the same
meaning as when used in section 121", except that it includes
residences that the taxpayer does not own. See I.R.C. §
1033(h)(4).

19 I.R.C. § 7508A(d)(1).
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acts regarding pensions.20 Neither does it provide any more

detail regarding how the postponement period is triggered.

Therefore, before further discussing the application of

subsection (d) it is helpful to review the structure and

operation of subsection (a).

1. Under subsection (a) of section 7508A, the
Secretary of the Treasury may postpone certain tax-
related deadlines, including the time for filing a
petition with the Tax Court for redetermination of a
deficiency.

Section 7508A(a) gives the Secretary authority to disregard

up to one year for purposes of determining the timeliness of a

broad range of time-sensitive acts, for taxpayers who the

Secretary determines are affected by a federally declared

disaster. In contrast to subsection (d), subsection (a) does not

specify which taxpayers are to receive relief; this

determination is made by the Secretary.21 Subsection (a) also

20 See I.R.C. § 7508A(d) (4), "Application to Rules Regarding

Pensions".

21 The Secretary defines an "affected taxpayer" by reason of a
federally declared disaster at section 301.7508A-1(d)(1) of the
Procedure & Administration regulations. The regulations also

permit the Secretary to determine "any other person" to be an
affected taxpayer. § 301.7508A-1(d) (1) (ix), Proced. & Admin.
Regs.
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does not specify when the postponement period is to start; this

also is determined by the Secretary.22

Section 7508A does provide some specifics when it comes to

the acts to be postponed under subsection (a).23 The postponement

period applies to determining

(1) whether any of the acts described in paragraph (1)
of section 7508(a) were performed within the time
prescribed therefor (determined without regard to
extension under any other provision of this subtitle
for periods after the date (determined by the
Secretary) of such disaster or action),

(2) the amount of any interest, penalty, additional
amount, or addition to the tax for periods after such
date, and

(3) the amount of any credit or refund.24

The acts2s described in paragraph (1) of section 7508(a)2e

include:

22 See I.R.C. § 7508A(a)(1) (stating that the date of the

disaster or terroristic or military action is "determined by the
Secretary".)

23 In addition to these acts, subsection (b) of section 7508A
permits the extension of deadlines relating to pensions and
employee benefit plans.

24 I.R.C. § 7508A(a)(1)-(3).

25 The list includes acts to be performed by the government as
well as acts to be performed by the taxpayer.

26 Section 7508 extends the time to perform certain time-
sensitive acts for individuals serving in the Armed Forces, or
serving in support of the Armed Forces, with specified
connections to a designated military combat zone or contingency
operation. See I.R.C. § 7508(a).
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(C) Filing a petition with the Tax Court for
redetermination of a deficiency...; and

(K) Any other act required or permitted under the
internal revenue laws specified by the Secretary...27

The Secretary has specified acts under subparagraph (K) in

section 301.7508A-1(c), Proced. & Admin. Regs. and in Revenue

Procedure 2018-58.2s

The Secretary's process for providing disaster relief under

section 7508A's subsection (a) is described in the applicable

regulation:

If a tax-related deadline is postponed under section
7508A and this section, the IRS will publish a revenue
ruling, revenue procedure, notice, announcement, news
release, or other guidance (see § 601.601(d)(2) of
this chapter) describing the acts postponed, the
postponement period, and the location of the covered
disaster area.29

Before taxpayers can receive any relief under section

7508A(a), the IRS must wait for the president to issue a

disaster declaration. Subsection (d), with its grant of an

automatic postponement, allows for more immediate support for

taxpayers affected by a disaster or emergency.

27 I.R.C. § 7508(a)(1).

28 See generally Rev. Proc. 2018-58, 2018-50 I.R.B. 990. The
Revenue Procedure applies to postponements under both section
7508 and section 7508A. Id. § 1.01. The acts described in the
regulations and revenue procedure include those enumerated at
section 7508(a)(1) (A) -(J).

29 ProCed. & Admin. Reg. § 301.7508A-1(e). See also Rev. Proc.
2018-58 § 4.01, 2018-50 I.R.B. 990, 991.
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Revenue Procedure 2018-58 notes, "Unless the notice or

other guidance for a particular disaster provides that the

relief is limited, the guidance will generally postpone all of

the acts listed in the regulations and this revenue procedure."3°

2. Under subsection (d) the Secretary has no
discretion; the postponement period automatically
applies with respect to all acts eligible for
discretionary postponement under subsection (a).

As noted above, section 7508A(d) states that its

postponement period "shall be disregarded in the same manner as

a period specified under subsection (a)."31 The acts that are

subject to mandatory postponement are not specifically listed,

and no procedural mechanism for postponement is detailed in

subsection (d). To date, the government has not issued

regulations or provided any formal or informal guidance

implementing this subsection.

The most logical reading of subsection (d) is that a

disaster declaration automatically triggers a postponement

period for the time-sensitive acts that may be postponed by a

discretionary postponement under (a).32 Under this reading, the

30 Rev. Proc. 2018-58 § 4.01, 2018-50 I.R.B. 990, 991 (emphasis
in original).

31 I.R.C. § 7508A(d)(1).

32 That is, the acts described in paragraph (1) of section
7508(a); the amount of any interest, penalty, additional amount,
or addition to tax; and the amount of any credit or refund. See
I.R.C. § 7508A(a)(1)-(3).
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phrase "in the same manner" refers to the specific time-

sensitive acts which are postponed by the operation of

subsection (d). Two issues: (1) what triggers the operation of

subsection (d); and (2) which time-sensitive acts receive

relief; are discussed together in this part because the phrase,

"shall be disregarded in the same manner as a period specified

under subsection (a)" could potentially refer to either issue.

At first glance it seems possible that "in the same manner"

could refer to the process by which the Secretary grants a

postponement under subsection (a). That is, the phrase might

refer to the process of publishing guidance granting taxpayers a

postponement period and setting out its parameters. However,

this would conflict with the plain wording of subsection (d) and

it would also conflict with the mandatory and specific nature of

the subsection overall. This is not therefore the best reading

of the phrase.

Subsection (d) provides for a concrete time period that

"shall be disregarded" for certain specified taxpayers, in

contrast to subsection (a) where the Secretary has discretion to

decide the period of postponement, which taxpayers will qualify

for a postponement, and indeed whether to grant any postponement

at all. The title of subsection (d) also refers to a "mandatory"

11



postponement of time.33 The postponement would not be mandatory

if it needed to be triggered by a discretionary act of the

Secretary.34 The mandatory nature of subsection (d) is striking

juxtaposed with the discretionary "may" of subsection (a).

In addition, the "process" interpretation of "in the same

manner" would render new subsection (d) largely irrelevant and a

nullity in most cases.35 Indeed, it appears to be Respondent's

position that subsection (d) does nothing to assist taxpayers

affected by the COVID-19 disaster. Respondent might point out

that subsection (d) potentially provides for a longer

postponement period than the one year available under subsection

(a). However, when one considers the ordinary format for

Stafford Act disaster declarations (discussed further below), it

seems unlikely that Congress enacted subsection (d) to merely

33 See Caltex Oil venture v. Comm'r, 138 T.C. 18, 28 (2012)
("While the title of an act will not limit the plain meaning of
the text, ... it may be of aid in resolving an ambiguity.")
(citing Strathearn S.S. Co. v. Dillon, 252 U.S. 348, 354, 40
S.Ct. 350, 64 L.Ed. 607 (1920) and Caminetti v. United
States, 242 U.S. 470, 490, 37 S.Ct. 192, 61 L.Ed. 442 (1917)).

34 "Mandatory" means "required by a law or rule." Mandatory,
Merriam-Webster (2020).

35 See 15 West 17th Street LLC v. Comm'r, 147 T.C. 557, 586
(2016) ('"When construing a statute, "[i]t is our duty 'to give
effect, if possible, to every clause and word'" so as to avoid
rendering any part of the statute meaningless

surplusage."'(quoting United States v. Menasche, 348 U.S. 528,
538-539 (1955), and citing Marbury v. Madison, 5 U.S. (1 Cranch)
137, 171 (1803))).
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provide for a longer postponement period at the Secretary's

discretion.

To the extent there is any ambiguity with respect to

whether "in the same manner" refers to the time-sensitive acts

which Congress intended to postpone, versus a postponement

process to be triggered in some way by the Secretary, the

legislative history resolves that ambiguity. Legislative

history cannot override the plain text of the Code, but it can

be instructive when the text is ambiguous.36 The House of

Representatives' Committee on Ways and Means issued a Report on

the Taxpayer Certainty and Disaster Tax Relief Act of 2019 (the

"House report"). Regarding section 7508A(d), the House report

gives the following "Reasons for Change":

The Committee believes that the certainty and
additional time provided by an automatic extension of
filing deadlines for taxpayers affected by Federally
declared disasters will ease the burden of tax
compliance for taxpayers dealing with the hardship of
disaster recovery.37

36 See Allen v. Comm'r, 118 T.C. 1, 7 (2002) ("We interpret
[statutory] text with reference to the legislative history
primarily to learn the purpose of the statute and to resolve any

ambiguity in the words contained in the text.").

37 H.R. Rpt. 116-379, 99 (Jan. 21, 2020). It is unclear why this
report was published after the Act's passage in December 2019.
However, as the bill's language for subsection (d) is the same
in the House Report as it is in the Public Law which was enacted
in December, the Report is relevant to the Court's
interpretation of the statutory language. Compare id. at 14-15
with Pub. L. 116-94, Div. Q, § 205, 113 Stat. at 3245. Also, the

13



No certainty would be provided to taxpayers by subsection

(d) if the Secretary could decide not to trigger its

application. Nor would taxpayer compliance burdens be

necessarily eased.

In addition, both a staff report from the Joint Committee

on Taxation38 as well as the House report indicate that Congress

was aware of the specific acts that that are subject to

suspension of time under subsection (a), and further indicate

that the Committee expected that those same acts would be

postponed by new subsection (d). The acts described in paragraph

(1) of section 7508(a) are listed in both reports.39 Shortly

after this list appears, both reports contain a similar

description of subsection (d). In the House report, the

"Explanation of Provision" section begins:

composition of Congress in January of 2020 was nearly identical
to its composition in December 2019. One Senator began serving
on January 6, 2020 and there were no changes in the House of
Representatives. See United States Senate Periodical Press
Gallery, Senate Seniority List: 116th Congress,
https://www.periodicalpress.senate.gov/seniority/ (last visited
Nov. 17, 2020); Clerk of the U.S. House of Representatives,
Terms of Service for Members of the House of Representatives in
the 116th Congress (Nov. 2, 2020),
https://clerk.house.gov/member info/Terms of Service.pdf.

38 Joint Committee on Taxation, JCX-30-19 (Jun. 18, 2019),
https://www.jct.gov/publications/2019/jcx-30-19/. According to
its title page, this report was prepared for the House Committee
on Ways and Means' markup of the bill on June 20, 2019.

39 Id. p. 87; H.R. Rpt. 116-379 p. 98.
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The provision provides to qualified taxpayers in the
case of a Federally declared disaster a mandatory 60-
day period that is disregarded in determining whether
the acts listed above were performed in the time
prescribed; the amount of interest, penalty,
additional amount, or addition to tax; and the amount
of credit or refund. The 60-day period begins on the
earliest incident date specified in the declaration of
the relevant disaster and ends on the date which is 60
days after the latest incident date so specified.4°

This confirms that subsection (d)'s reference to subsection

(a) was intended to incorporate by reference the acts to be

extended by subsection (d)'s postponement period.

The legislative history also provides support for the

proposition that the operation of subsection (d) is automatic

and nondiscretionary. On December 17, 2019, as the Taxpayer

Certainty and Disaster Tax Relief Act of 2019 was incorporated

by amendment into the Further Consolidated Appropriations Act,

2020, Representative Rice addressed the House of Representatives

to clarify the intent of section 205:

This provision provides disaster related tax relief to
those who are victims of a natural disaster.

40 Id. p. 99 (emphasis added). Nearly identical language appears
in the Joint Committee on Taxation staff report at p. 87:

The proposal provides to qualified taxpayers in the
case of a Federally declared disaster a mandatory 60-
day period that is disregarded in determining whether
the acts listed above were performed in the time
prescribed; the amount of interest, penalty,
additional amount, or addition to tax; and the amount
of credit or refund. The 60-day period begins on the
earliest incident date specified in the declaration of
the relevant disaster and ends on the date which is 60
days after the latest incident date so specified. ...

15



Specifically, this provision allows for people to
receive a 60 day extension to file their taxes if
there is a federally declared disaster. I want to
clarify that this extension is not limited to the
current Internal Revenue Service (IRS) policy ... but
may be triggered by any federal assistance under the
Robert T. Stafford Disaster Relief and Emergency
Assistance Act, as amended, and Related Authorities as
of August 2016. ... Additionally, this provision does
not prevent the IRS from extending this tax relief
beyond 60 days.41

The discretionary relief process under subsection (a)

failed to provide certainty to victims of disaster. Before

relief under subsection (a) can be provided by the IRS through

publication of a guidance document, a federal disaster

declaration must be issued.42 As detailed below, this can occur

days, weeks, or potentially even months from the date of a

natural disaster. In the midst of a flood or a hurricane,

taxpayers and their advisors could not be certain about whether

relief would be provided or what acts would qualify. Subsection

(d) therefore was necessary to provide reassurance via the

mandatory postponement of a definitive list of time-sensitive

acts.

41 Statement of Hon. Tom Rice (South Carolina), 165 Cong. Rec.
H10599 (Dec. 17, 2019).

42 See Proced. & Admin. Reg. § 301.7508A-1(e) ("Guidance under
this paragraph (e) will be published as soon as practicable
after the occurrence of a terroristic or military action or
declaration of a federally declared disaster.")
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Before turning to the mechanics of determining the

postponement period under subsection (d), it is helpful to

understand the background of disaster declarations under the

Stafford Act.

II. FEDERAL DISASTER DECLARATIONS UNDER THE STAFFORD ACT

The Robert T. Stafford Disaster Relief and Emergency

Assistance Act (the "Stafford Act") authorizes the President to

issue both "emergency" and "major disaster" declarations

allowing the federal government to provide assistance to state

and local governments when they are overwhelmed.43 Some Stafford

Act programs also provide assistance to individuals.44 An

"emergency" is defined as a situation in which the President

determines that "federal assistance is needed to supplement

state and local efforts . . . to save lives and to protect

property and public health and safety, or to lessen or avert the

threat of a catastrophe."45 A "major disaster" means "any

natural catastrophe" that the President determines "causes

damage of sufficient severity and magnitude to warrant major

43 See generally Robert T. Stafford Disaster Relief and Emergency
Assistance Act, Pub. L. 93-288, 88 Stat. 143 (1974), as amended,
42 U.S.C. §§ 5121 et seq. ("Stafford Act").

44 See e.g., Stafford Act § 408, 42 U.S.C. § 5174, "Federal

assistance to individuals and households".

45 Stafford Act § 102(1), 42 U.S.C. § 5122(1)
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disaster assistance."46 The federal assistance is coordinated

and provided through the Federal Emergency Management Agency

("FEMA") . 47

A. Declarations under the Stafford Act

As noted above, the Stafford Act provides for both

emergency declarations and disaster declarations. These

declarations are independent of each other, and each type of

declaration triggers distinct assistance programs.48 Emergency

assistance programs available under Title V of the Stafford Act

are triggered by an emergency declaration.49 Disaster assistance

programs available under Title VI of the Stafford Act are

triggered by a major disaster declaration.5°

46 Stafford Act § 102(2), 42 U.S.C. § 5122(2).

47 6 U.S.C. § 313.

48 In response to a disaster the President may also issue
proclamations and declarations that are not connected to the
Stafford Act. The federal government has broad powers to respond
to a national disaster or other emergency in addition to those
granted by the Stafford Act. For example, the Public Health
Service Act authorizes the Secretary of Health and Human
Services (HHS) to use federal funds to organize efforts between
governments and agencies, to enter into contracts, to develop
countermeasures and biosurveillance measures, and to aid in
emergency operations. 42 U.S.C. § 247d.

49 See Stafford Act § 501, Procedure for Declaration, 42 U.S.C. §
5191, and § 502, Federal Emergency Assistance, 42 U.S.C. § 5192.
See also 44 C.F.R. § 206.35.

50 See Stafford Act § 401 Procedure for Declaration, 42 U.S.C. §
5170; see also 44 C.F.R. § 206.36.
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B. Incident Periods under the Stafford Act

The term "incident date" is not used in the Stafford Act

and does not appear to be commonly used in Stafford Act

declarations or in FEMA guidance. The Stafford Act uses the term

"date of disaster" to indicate when federal disaster assistance

may begin and when expenses may be reimbursed.51 This is

reflected in the official disaster declarations published in the

Federal Register. For example, the COVID-19 disaster declaration

for New Jersey states:

I have determined that the emergency conditions in the
State of New Jersey resulting from the Coronavirus
Disease 2019 (COVID-19) pandemic beginning on January
20, 2020, and continuing, are of sufficient severity
and magnitude to warrant a major disaster declaration
under the Robert T. Stafford Disaster Relief and
Emergency Assistance Act...52

FEMA's regulations use the term "incident period" which is

defined as "the time interval during which the disaster-causing

incident occurs."53 The regulation continues,

No Federal assistance under the [Stafford] Act shall
be approved unless the damage or hardship to be
alleviated resulted from the disaster-causing incident

51 Stafford Act § 424, 42 U.S.C. § 5189b ("Eligibility for
Federal assistance under this title shall begin on the date of
the occurrence of the event which results in a declaration by
the President that a major disaster exists; except that
reasonable expenses which are incurred in anticipation of and
immediately preceding such event may be eligible for Federal

assistance under this Act.")

52 85 Fed. Reg. at 20,701.

53 44 C.F.R. § 206.32(f).
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which took place during the incident period or was in
anticipation of that incident. The incident period
will be established by FEMA in the FEMA-State
Agreement and published in the Federal Register.54

For the New Jersey COVID-19 disaster, FEMA's website states:

"Incident Period: January 20, 2020 and continuing."55 The only

date published in the federal register concerning this disaster

is the date contained in the declaration excerpted above.56 The

President's declaration stating that the disaster was "beginning

on January 20, 2020, and continuing" therefore served to

establish the incident period.

This example appears typical of Stafford Act disaster

declarations. It is common for Stafford Act disaster and

emergency declarations to contain open-ended incident periods,

whether they involve biological disasters such as COVID-19 or

natural disasters such as hurricanes, wildfires, earthquakes,

etc.57 The declaration often specifies a beginning date and then

54 Id.

55 FEMA, New Jersey Covid-19 Pandemic (DR-4488-NJ),
https://www.fema.gov/disaster/4488 (last updated Nov. 7, 2020).

se 85 Fed. Reg. at 20,701. One amendment to this declaration has
been published, but it does not amend the incident date or
period. See FEMA, New Jersey; Amendment No. 1 to Notice of a
Major Disaster Declaration, 85 Fed. Reg. 21,871 (Apr. 7, 2020).

5' See FEMA, Declared Disasters,
https://www.fema.gov/disasters/disaster-declarations (last
visited Nov. 11, 2020). Some disaster declarations specify a
single incident date or a closed incident period, but many do
not. Compare Arkansas; Major Disaster and Related Determinations

20



provides that the period is "continuing."58 However, end dates

for incident periods may be established months later in an

amendment to the declaration.59

Disaster relief is not available indefinitely, even if no

end date has been specified. For example, unemployment

assistance under section 410 of the Stafford Act can extend up

to 26 weeks "after the major disaster is declared."6° Temporary

housing may not ordinarily be provided "after the end of the 18-

month period beginning on the date of the declaration of the

major disaster by the President."61 States are required to submit

(FEMA-4556-DR), 85 Fed. Reg. 46,689 (Aug. 3, 2020) (specifying a
disaster date of April 12, 2020) with Alabama; Major Disaster
and Related Determinations (FEMA-4563-DR), 85 Fed. Reg. 67,763

(Oct. 26, 2020) ("beginning on September 14, 2020, continuing".

58 See e.g. Florida; Major Disaster and Related Determinations
(FEMA-4564-DR), 85 Fed. Reg. 67,753 (Oct. 26, 2020); California;
Amendment No. 9 to Notice of a Major Disaster Declaration (FEMA-
4569-DR), 85 Fed. Reg. 72677, 72678 (Nov. 13, 2020);
Mississippi; Emergency and Related Determinations (FEMA-3544-
EM), 85 Fed. Reg. 67762 (Oct. 26, 2020).

59 For example, the major disaster declaration for the U.S.
Virgin Islands in the wake of Hurricane Maria initially

described the disaster as "beginning on September 16, 2017, and
continuing...". FEMA, Virgin Islands; Major Disaster and Related
Determinations (FEMA-4340-DR), 82 Fed. Reg. 46,813 (Oct. 6,
2017). The declaration was amended six times between October
2017 and June 2018. The fourth amendment announced that the
incident period closed on September 22, 2017. FEMA, Virgin
Islands; Amendment No. 4 to Notice of a Major Disaster
Declaration, 82 Fed. Reg. 57,774 (Dec. 7, 2017).

60 Stafford Act § 410, 42 U.S.C. § 5177.

61 Id. § 408(c) (1) (B) (iii), 42 U.S.C. § 5174(c) (1) (B) (iii).
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their mitigation plans for review periodically if they want to

continue receiving non-emergency hazard mitigation assistance.62

III. THE COVID-19 DISASTER DECLARATIONS AND TREASURY RESPONSE

On March 13, 2020, President Trump issued a letter in which

he determined pursuant to section 501(b) of the Stafford Act

that the COVID-19 pandemic was a national emergency.63 This

Letter operates as an Emergency Declaration allowing for

emergency assistance under Title V of the Stafford Act.64 The

letter encourages state governors and tribal leaders to request

major disaster declarations under section 401(a) of the Stafford

Act. It also instructs the Secretary "to provide relief from tax

deadlines to Americans who have been adversely affected by the

COVID-19 emergency, as appropriate, pursuant to section

62 See FEMA, A Guide to the Disaster Declaration Process and
Federal Disaster Assistance, 1, 5
https://www.fema.gov/pdf/rrr/dec proc.pdf (last visited Nov. 11,
2020); see also 44 C.F.R. § 201.3.

63 The White House, Letter from President Donald J. Trump on
Emergency Determination under the Stafford Act, (March 13,
2020), https://www.whitehouse.gov/briefings-statements/letter-
president-donald-j-trump-emergency-determination-stafford-act/
[https://perma.cc/6M2A-AP55).

64 Id. ("In accordance with this determination, the Federal
Emergency Management Agency may provide, as appropriate,
assistance pursuant to section 502 and 503 of the Stafford Act
for emergency protective measures not authorized under other

Federal statutes.")
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7508A(a)."65 The letter does not specify an incident date or a

beginning date for the national emergency.66

Governors responded to the President's invitation, and the

President began issuing COVID-19 disaster declarations with

respect to the states. On March 25, 2020, the President issued

DR-4488-NJ, in which the State of New Jersey is declared a major

disaster area "beginning on January 20, 2020 and continuing."67

65 See id.

66 Also on March 13, 2020, President Trump issued Presidential
Proclamation 9994 in which he declared a national emergency due
to the COVID-19 outbreak, beginning on March 1, 2020.
Proclamation No. 9994, 85 Fed. Reg. 15,337 (Mar. 18, 2020). This
Proclamation does not reference the Stafford Act. It cites the
National Emergencies Act (50 U.S.C. §§ 1601 et seq.) and section
1135 of the Social Security Act (SSA), as amended (42 U.S.C. §
1320b-5), and directs the Secretary of Health and Human Services

to "temporarily waive or modify certain requirements of the
Medicare, Medicaid, and State Children's Health Insurance
programs and of the Health Insurance Portability and

Accountability Act Privacy Rule...".

67 New Jersey; Major Disaster and Related Determinations, DR-
4488-NJ, 85 Fed. Reg. 20,700 (Apr. 14, 2020);see also The White
House, President Donald J. Trump Approves New Jersey Disaster
Declaration (Mar. 26, 2020),
https://www.whitehouse.gov/briefings-statements/president-
donald-j-trump-approves-new-jersey-disaster-declaration-2/
[https://perma.cc/94RT-JM7V]; Federal Emergency Management
Agency Release No. HQ-20-027 (Mar. 26, 2020),
https://www.fema.gov/news-release/20200723/president-donald-j-
trump-approves-major-disaster-declaration-new-jersey
[https://perma.cc/833C-UWNY]; FEMA, New Jersey Covid-19
Pandemic, https://www.fema.gov/disaster/4488 (last visited Nov.
11, 2020).
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Each federal disaster declaration specifies this same incident

period for the COVID-19 major disaster.68

The Secretary of the Treasury also promptly responded to

the President's direction. The Internal Revenue Service ("the

IRS") issued multiple Notices providing relief under section

7508A(a).69 These Notices cite the President's Emergency

Declaration of March 13.7° In this series of Notices, the IRS

gradually expanded the relief available to taxpayers under

section 7508A(a). On April 9, 2020, the IRS issued Notice 2020-

68 See FEMA, COVID-19 Disaster DeClaratiODs, at
https://www.fema.gov/disasters/coronavirus/disaster-declarations
(last visited Nov. 17, 2020).

69 See I.R.S., COrODaVirus aDd ECODOmiC ImpaCt PaymeDts:
GuidaDCe, https://www.irs.gov/newsroom/coronavirus-and-economic-
impact-payments-guidance (last updated Nov. 16, 2020).

7° For example, Notice 2020-17 states:

On March 13, 2020, the President of the United States
issued an emergency declaration under the Robert T.
Stafford Disaster Relief and Emergency Assistance Act
in response to the ongoing Coronavirus Disease 2019
(COVID-19) pandemic (Emergency Declaration). The
Emergency Declaration instructed the Secretary of the

Treasury "to provide relief from tax deadlines to
Americans who have been adversely affected by the
COVID-19 emergency, as appropriate, pursuant to 26

U.S.C. 7508A(a)." Pursuant to the Emergency
Declaration, this notice provides relief under section
7508A(a) of the Internal Revenue Code for the persons
described in section III of this notice that the
Secretary of the Treasury has determined to be
affected by the COVID-19 emergency.

Notice 2020-17, 2020-15 I.R.B. 590 (Apr. 6, 2020).
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23, which expanded the relief under section 7508A(a) previously

granted by Notices 2020-17, 2020-18, and 2020-20.71

Notice 2020-23 provides for a postponement period under

section 7508A(a) of April 1 to July 15, 2020.72 Among other

relief, the Notice postpones deadlines for filing petitions in

the Tax Court that would have been due between April 1 and July

15, 2020.73 In a subsequent statement, the IRS clarified that a

taxpayer with a deadline to file a petition with the Tax Court

would receive the benefits of both Notice 2020-23 and Guralnik

v. Commissioner.74 In that case, the Tax Court held that Federal

Rule of Civil Procedure 6(a) (3) (A) offers a postponement of time

to file a petition when the Tax Court clerk's office is closed

due to an emergency until the clerk's office reopens. Due to the

COVID-19 emergency, the Tax Court clerk's office closed on March

19, 2020.75 Therefore, a taxpayer with a deadline to file a

71 See Notice 2020-23, 2020-18 I.R.B. 742 (Apr. 27, 2020) ("This
notice amplifies Notice 2020-18, 2020-15 IRB 590 (April 6,
2020), and Notice 2020-20, 2020-16 IRB 660 (April 13, 2020)").

72 2020-19 I.R.B. 742 (Apr. 27, 2020).

73 Id. at 743-44.

'A T .R.S., Filing and Payment Deadline Questions and Answers,
https://www.irs.gov/newsroom/filing-and-payment-deadlines-
questions-and-answers#other (last visited Nov. 16, 2020);
Guralnik v. Comm'r, 146 T.C. 230 (2016).

75 United States Tax Court, Press Release (Mar. 18, 2020),
https://www.ustaxcourt.gov/resources/press/03182020.pdf.
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petition beginning on March 19, 2020 would receive a

postponement to file the petition until July 15, 2020. While

this postponement is helpful, it fails to provide relief to

taxpayers like Petitioner whose deadlines expired prior to March

19. Notice 2020-23 does not explain the government's decision to

begin the discretionary section 7805A(a) postponement period on

April 1.

IV. SECTION 7508A AFFORDS PETITIONER A 60-DAY EXTENSION TO FILE
HER TAX COURT PETITION

A. Petitioner is a Qualified Taxpayer

Petitioner is a "qualified taxpayer" as defined in section

7508A(d)(2) because her principal place of residence is Trenton,

New Jersey, a federally-declared disaster area. Trenton is also

Petitioner's principal place of business, as she operates a

hair-braiding business out of her home.76 Thus, Petitioner is a

qualified taxpayer under section 7508A(d)(2).

B. Petitioner's Postponement Period

As a qualified taxpayer, Petitioner is afforded a mandatory

postponement period beginning "on the earliest incident date

specified in the [Stafford Act] declaration to which the

disaster area ... relates" and ending on "the date which is 60

76 See Paragraph 5 of Tax Court Petition, filed on March 9, 2020.
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days after the latest incident date so specified."77 As discussed

above, the Stafford Act provides for both emergency declarations

and major disaster declarations. Both types of Stafford

declarations were issued by the President in March of 2020

covering the State of New Jersey. The national emergency

declaration issued on March 13 under the Stafford Act does not

specify an incident date; the major disaster declaration for the

State of New Jersey issued on March 25 specifies an incident

period of "January 20 and continuing."78

Under section 7508A(d), a Stafford Act "declaration"

activates the automatic, mandatory postponement of the time-

sensitive acts listed in subsection (a). While section 7508A(d)

and section 165(i) (5) repeatedly refer to a "disaster" rather

than an "emergency," the statutory definition of "disaster area"

could potentially encompass an emergency declaration under the

Stafford Act.79 However, there is no conflict created with

subsection (d) by the mere fact that two declarations exist.

Certainly there is no indication that Congress intended a

77 I.R.C. § 7508A(d)(1); see also § 7505A(d)(3) (defining
disaster area) and discussion above.

78 85 Fed. Reg. at 20,701; FEMA, New Jersey Covid-19 Pandemic
(DR-4488-NJ), https://www.fema.gov/disaster/4488 (last updated

Nov. 7, 2020).

79 See disCussion of "Disaster Area" above; I.R.C. §§
7508A(d) (3), 165(i) (5).
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specific major disaster declaration such as DR-4488-NJ to have

no effect, merely by virtue of a prior declaration that lacked

an incident date or period. The Court need not decide how

subsection (d) would apply if there were two declarations with

different incident periods, because in this case the only

declaration applicable to New Jersey that includes a specific

date is the March 25 disaster declaration.

"Incident date" is not a defined term in the Stafford Act

or in regulations under the Stafford Act. The regulations and

FEMA guidance refer instead to an "incident period."8° While

there is a difference between the nomenclature of section

7508A(d) (1) (A), which refers to an "incident date," and the

nomenclature used by FEMA, which refers to the relevant

"incident period",81 that difference does not create an

inconsistency. First, the structure of section 7508A(d) (1) (A)

and of the FEMA declarations are parallel. Both articulate a

beginning date of a defined period of time. Section

7508A(d) (1) (A) contemplates a period "beginning on the earliest

incident date specified in the declaration to which the disaster

area referred to . . . relates" and the FEMA disaster

so Id.

81 See 44 C.F.R. § 206.32(f); FEMA, Declared Disasters,
https://www.fema.gov/disasters/disaster-declarations (last
visited Nov. 17, 2020).
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declarations contemplate a period beginning on a specified

incident date. Read together, the term "incident date" as used

in section 7508A(d) thus references the date specified by a

federal disaster declaration as the first date of an "incident

period." There is no reason to infer that the specified first

date of an "incident period" is not an "incident date." Second,

if the term incident date, as used in section 7508A(d) (1) (A),

did not refer to a date specified in a disaster declaration as

the first day of an incident period, then section 7508A(d) would

be meaningless because there would be no "earliest incident

date" to commence the extension period.

A second potential difference between Stafford Act

declarations and section 7508A(d) is subsection (d)'s reference

to "the latest incident date" specified in the declaration. As

noted above, Stafford Act disaster declarations may not specify

more than one date for a disaster; rather, the initial

declaration often provides that an incident period is

"continuing".82 However, this also is not a meaningful difference

and does not present a textual conflict. Subsection (d) does not

s2 See FEMA, Declared Disasters,
https://www.fema.gov/disasters/disaster-declarations (last
visited Nov. 17, 2020). The incident period may be closed
retroactively by a subsequent amendment. See, e.g., Virgin
Islands; Amendment No. 5 to Notice of a Major Disaster
Declaration (FEMA-4340-DR), 83 Fed. Reg. 14470 (Apr. 4, 2018)
(declaring the incident period to be Sept. 16-22, 2017).
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require that the earliest and latest specified dates be

different dates. Nor is there any reason to infer such a

requirement. If section 7508A(d) were read to require the

specification of an end date, as well as a beginning date, the

result would be indefinite extensions of numerous deadlines.

Such an interpretation would be an unreasonable in light of

FEMA's practice of declaring open-ended incident periods. It

would also be inconsistent with the purposes of section

7508A(d), which, as set forth in the legislative history, is to

provide certainty to taxpayers experiencing disasters by

providing a minimum mandatory extension period of relief while

waiting for the Secretary to determine whether to exercise his

discretion to provide postponement under subsection (a), and if

so, the period of postponement and the acts eligible to be

postponed.

The earliest specified incident date for New Jersey's

COVID-19 declaration is January 20, 2020. Because January 20,

2020 is the only incident date specified in the declaration, it

is also "the latest incident date so specified." As a qualified

taxpayer under DR-4488-NJ, Petitioner is entitled to a 60-day

postponement period from January 20, 2020 to March 21, 2020.
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C. Petitioner's Time to Petition the Court for
Redetermination is Subject to the Postponement Period

As discussed above, subsection (d) of section 7508A does

not identify the time-sensitive acts to which it applies;

rather, it incorporates the acts referenced by section 7508A(a).

The filing of a petition for redetermination of a deficiency is

one of the acts listed in section 7508(a)(1), referenced by

section 7508A(a)(1). Therefore, section 7508(d) provides

Petitioner with an automatic 60-day postponement to file her

petition with the Tax Court.

This interpretation of section 7508A(d) is consistent with

the statutory text and also with Congressional intent as

outlined in the House Report, Joint Committee Report, and the

Floor Statement of Representative Rice. Subsection (d) does what

its title suggests: it provides a "mandatory 60-day extension"

to taxpayers affected by major disasters. Petitioner's case

demonstrates the value of subsection (d) as a floor to provide

some certainty to taxpayers in the initial two months of a

disaster. The Secretary, perhaps appropriately, took a measured

approach and incrementally expanded discretionary disaster

relief in the spring of 2020 through a series of guidance

documents. Ultimately, the Secretary chose not to provide relief

under the discretionary provision of subsection (a) for time-

sensitive acts due before April 1, 2020. Under subsection (d)
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the Secretary has no discretion; the extension period must be

recognized with respect to all acts eligible for discretionary

postponement. The mandatory postponement period of subsection

(d) fills the gap in time between the date of a disaster

incident meriting federal assistance and the start of

discretionary tax relief.

CONCLUSION

For the above reasons, Petitioner respectfully requests

that the Court deny Respondent's motion to dismiss for lack of

jurisdiction.
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