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UNITED STATES TAX COURT

WASHINGTON, DC 20217

TUNG DANG & HIEU PHAM DANG, )

Petitioners, )
v. )

)
COMMISSIONER OF INTERNAL REVENUE, )

)
Respondent. )

)

Docket No. 21100-17 L

Filed Electronically

PETITIONERS'BRIEF IN SUPPORT OF IT'S REPLY TO
RESPONDENT'S RESPONSE TO MOTION FOR REASONABLE

LITIGATION OR ADMINISTRATIVE COSTS

This case has always been about Taxpayer Rights. From the

start the IRS ignored Petitioners' Right To Pay No More Than The

Correct Amount Of Tax and their Right to Quality Service.

Having reached the current stage of the proceedings, the IRS

continues to ignore the Taxpayer Bill of Rights, versions 1, 2,

and 3.

DEFINITIONS.

1. "CDP Hearing" means a collection due process hearing held

pursuant to IRC §63201 or IRCS 6330.

2. "Code" means the Internal Revenue Code of 1986, as amended.

3. "EAJA" means the Equal Access to Justice Act, 28 U.S.C.

§2412.

1 Unless otherwise indicated, all section references are to the Internal

Revenue Code of 1986, as amended, and in effect at the relevant times and all
Rule references are to the Tax Court Rules of Practice and Procedure.



4. The "Published Guidance Presumption" means the rebuttable

presumption set forth in IRC §7430 ( c ) ( 4 ) ( B) ( iii) , which

provides that when the IRS does not follow a Treasury

Regulation during an administrative proceeding a rebuttable

presumption arises that Respondent ' s position is not

substantially justified.

5. "Response" means Respondent's Response to Motion for

Reasonable Litigation or Administrative Costs.

6. "RO Blevins" means IRS Collections Agent, Revenue Officer

E. Blevins.

7. "RO Neville" means IRS Collections Agent, Revenue Officer

Cindy Neville.

8. "Rule" means the Tax Court Rules of Practice and Procedure.

9. "SO Paz" means IRS Appeals Settlement Officer Teresita Paz.

10. "SO True" means (believed to be former) IRS Appeals

Settlement Officer Scott D. True.

11. "TBR 1" means the 1988 Omnibus Taxpayer Bill of Rights,

Pub. L. 100-647, title VI, Subtitle J, 102 Stat. 3730

(1988), part of the Technical and Miscellaneous Revenue Act

of 1988 (TAMRA), Pub. L. 100-647, 102 Stat. 3342.

12. "TBR 2" means The Taxpayer Bill of Rights 2, Pub. L.

104-168, title VII, 110 Stat. 1464 (1996).

13. "TBR 2 Blue Book" means the General Explanation of Tax

Legislation Enacted in the 104th Congress prepared by the

Staff of the Joint Committee on Taxation ( 1996 ) .

14. "TBR 3" means The IRS Restructuring and Reform Act of 1998,

Pub. L. 105-206, title III, 112 Stat. 746 (1998). TBR 3 is

sometimes referred to as "RRA 1998."
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15. "TBR 3 Blue Book" means the General Explanation of Tax

Legislation Enacted in 1998 prepared by the Staff of the

Joint Committee on Taxation (1998).

16. "TEFRA" means the Tax Equity and Fiscal Responsibility Act

of 1982, Pub. L. 97-248, 96 Stat. 324 (1982).

17. "TEFRA Blue Book" means the General Explanation of the

Revenue Provisions of the Tax Equity and Fiscal

Responsibility Act of 1982 prepared by the Staff of the

Joint Committee on Taxation ( 19 82 ) .

FACTS.

Petitioners' Motion is for reasonable administrative costs

and reasonable litigation costs. Respondent raises three

objections to Petitioners' Motion: (1) that a CDP hearing is not

an administrative proceeding under IRC §7430, (2) that

Respondent's position in the litigation2 was substantially

justified, and (3) that the requested costs are not reasonable

because they are limited to the per hour rate provided by the

statutory cap and there are no special factors that justify an

enhanced rate.

Due to the poor work performed by the CPA hired by

Petitioners, they found themselves in the unfortunate position

of owing more taxes than they had originally paid. This tax

debt coincided with the failure of their business. Petitioners

had substantial non-tax debt related to the failure of their

business and had no ability to borrow at the time. Petitioners

2 Since Respondent concludes that a taxpayer may never recover administrative

costs for a CDP hearing, he does not address whether his position in the CDP
hearing was substantially justified. However, in his Answer Respondent
concedes that the position of the IRS in the Notice of Determination was
incorrect.
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had only one asset sufficient to pay the tax debt in full,

Petitioner-husband's IRA. Immediately upon assessment of the

additional tax Petitioners began making monthly payments to the

IRS. On the very first day that IRS Collections made personal

contact with Petitioners they proposed payment in full via a

levy on their IRA.3 That began a multi-year journey through the

tax system where Petitioners' request did not vary; please, take

my money.

LAW.

Congress sought to deter abusive actions or overreaching by

the IRS in enacting IRC §7430. An award of costs recognizes

that the litigation either should never have occurred or should

not have been prolonged. Section 7430 contemplates an award

precisely so that a taxpayer will be preserved from wasting his

resources in arguing over a position that is not substantially

justified. See Stieha v. Commissioner, 89 T.C. 784, 790 (1987).

To recover costs Petitioners must establish four things:

(1) they are the "prevailing party"; (2) they did not

unreasonably protract the proceedings; (3) the amount of the

costs are reasonable; and (4) they exhausted the available

administrative remedies. IRC §7430. The requirements are

conjunctive and failure to satisfy any one will preclude an

award of costs. Minahan v. Commissioner, 88 T.C. 492, 497

(1987).

3 Necessary to avoid the 10% additional tax on pre-mature IRA distributions.
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LAW AND DISCUSSION.

A. BURDEN OF PROOF AND STANDARD OF PROOF

Respondent admits that Petitioners substantially prevailed

with respect to the most significant issue presented.4

Respondent also states that "Petitioners have the burden of

proving that they satisfied each requirement of section 7430."5

Having admitting that Petitioners substantially prevailed,

Respondent can still avoid being responsible for costs if he

establishes that his position was "substantially justified."

IRC §7430(c)(4)(B)(i). Respondent relies on the substantial

justification defense for his argument that Petitioners do not

qualify for an award of costs. In TBR 2 Congress shifted the

burden of proof to Respondent on whether his position in the

litigation was substantially justified.6

The Congress believed that it is appropriate for the
IRS to demonstrate that it was substantially justified
in maintaining its position when the taxpayer
substantially prevails and that the IRS should be
required to follow its published guidance ... . TBR 2
Blue Book, at 35.

In addition to moving the burden of proof to Respondent,

which he acknowledges,7 TBR 2 also increased the standard of

proof for Respondent when the IRS fails to follow its own

published guidance in an administrative proceeding. Respondent

does not mention his heightened burden or the Published Guidance

4 Response, page 1.

5 Response, page 8.

6 See alsO Florida Country Clubs, Inc. v. Commissioner, 122 T.C. 73, 79

(2004).

7 Response, page 9.
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Presumption from which it arises. When Respondent fails to

follow his published guidance, as he admits happened in this

case,8 the Published Guidance Presumption, creates a rebuttable

presumption that Respondent's position was not substantially

justified. IRC §7430(c)(4)(B)(ii). Normally, a rebuttable

presumption is a rule of evidence that has the effect of

shifting the burden of proof. Heiner v. Donnan, 285 U.S. 312,

329 (1932). It is a substitute for proof, open to challenge and

disproof. Id. Where a presumption is in favor of Respondent,

the taxpayer must rebut the presumption by a preponderance of

the evidence. Garrett v. Commissioner, T.C. Memo 2015-228, at

13, 110 T.C.M. 498 (2015). The "presumption merely places on

the taxpayer the burden of going forward and producing some

evidence to the contrary." Id, at 14. When the presumption is

in favor of the taxpayer and the government fails to provide any

evidence to rebut it, the presumption stands. See Clark v.

Commissioner, T.C. Memo 2015-175.

Here the burden of proof is already on Respondent. IRC

§7430 ( c ) ( 4 ) ( B ) ( i ) . So the presumption against Respondent must

do something other than shift the burden. The presumption

leaves the burden of proof on Respondent and heightens the

standard of proof above a mere preponderance of the evidence.

In Currell v. U.S., 2001 U.S. Dist. LEXIS 18480, 2001-2 U.S.T.C.

¶50,740 (S.D. Ohio 2001), after pointing out that the burden of

proof is on the government to establish that its position was

substantially justified, the Court observed:

Defendant also concedes that the IRS did not follow
its "applicable published guidance" in the form of
Treasury Regulations and that therefore, it must meet
a higher standard of proof because it must rebut the

8 Respondent's Response to First Request for Admissions, answer 9.
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presumption created by §7430 ( c ) ( 4 ) ( B) ( ii) . Currell,
at 5 ( emphasis added ) .

B. CDP HEARINGS ARE ADMINISTRATIVE PROCEEDINGS FOR WHICH COSTS

CAN BE AWARDED UNDER §7430.

Respondent relies upon Reg. §301.7430-3(a)(4) for his

position that a CDP hearing is not an administrative proceeding

for which reasonable administrative costs can be recovered, and

cites cases that have relied upon the same regulation to reach

this conclusion. However, having been superseded by statute,

the regulation is out of date. The regulation does not

incorporate the TBR 3 addition to IRC §7430(c)(2) of clause

(iii) in the flush language at the end.

When IRC §7430 was amended in TBR 1 to include

administrative proceedings, the legislation did not treat

collection matters as administrative proceedings. TBR 3

reversed this and specifically added collection matters to the

administrative proceeding cost recovery regime. The relied upon

regulation was originally adopted in 1994,9 long before TBR 3 and

CDP hearings (also a creature of TBR 3). While the regulation

has twice been amended since then, it has not been fully updated

to reflect the TBR 3 addition of clause (iii) to IRC §7430(c)

(2).

1. Amendments to the Code.

When IRC §7430 was enacted in 1982 as part of TEFRA only

litigation costs were covered and collection matters were fully

included. In fact the phrase "in connection with the

determination, collection, or refund of any tax" has been part

of IRC §7430(a) since its enactment. (emphasis added). In 1982,

9 T.D. 8542.
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when only litigation was covered, Congress defined the starting

point for litigation (and correspondingly the end of the

administrative proceedings) by designating a point in time,

the date of the notice of deficiency.

In 1988 TBR 1 expanded IRC §7430 to allow an award of costs

in an administrative proceeding. The statute took a bifurcated

approach to cost awards. The two types of proceedings covered

by IRC §7430 were to stand on their own, as a result of which it

became necessary to distinguish between them. Congress again

handled this by time, adopting the date of the notice of

deficiency as the dividing line.

As originally proposed in the Senate, the TBR 1 expansion

of IRC §7430 was to include collection related administrative

proceedings. The mechanism for this was the designation of a

point-in-time. Referring to the definition of reasonable

litigation and administrative costs the Senate Bill provided:

Such term shall only include costs incurred on or
after the earlier of (i) the date of the first letter
of proposed deficiency which allows the taxpayer an
opportunity for administrative review in the Internal
Revenue Service Office of Appeals, or (ii) the date of
the notice of deficiency. S. Rep. No. 100-309 (S.
2223), Sec. 121, March 29, 1988. (emphasis added).

The Senate Bill used the "date of the first letter of

proposed deficiency" (a/k/a "30-day letter") as the starting

point for the administrative phase. A 30-day letter is a ticket

to the IRS Office of Appeals typically sent to a taxpayer at

conclusion of an audit. The 30-day letter ticket is used by

filing a protest with the Office of Appeals, which then conducts

a conference with the taxpayer, considers the items in dispute

taking into account the hazards of litigation that may take
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place if no settlement is reached in Appeals (at this point no

actual litigation is under way), and issues a decision.

The final TBR 1 legislation excluded collection actions as

administrative proceedings. It did so by moving the point-in-

time, changing clause (i) of the Senate Bill so that as enacted

it read:

(i) the date of the receipt by the taxpayer of the
notice of the decision of the Internal Revenue Service
Office of Appeals, ... Pub. Law 100-647, Sec. 6239,
Nov. 10, 1988, 102 Stat. 3743.

As would later be pointed out in the preamble to the

original proposed §7430 regulations,10 the change that had the

effect of eliminating collection actions from the definition of

administrative proceedings was the change in the point-in-time

from which costs would begin to accrue, from right before an

Appeals conference to the conclusion of the Appeals conference.

Since most if not all Appeals conferences in 1988 were pre-

assessment conferences held following an audit, well before

collection efforts could commence in the typical case, the use

of this language to exclude collection actions is confusing, but

Congress' intention in making the change was clear. The

Conference Committee Report states:

The conference agreement follows the Senate amendment,
with the modification that recoverable costs include
only reasonable litigation costs plus reasonable
administrative costs incurred after the earlier of (1)
the date of the receipt by the taxpayer of the notice
of the decision of the IRS Office of Appeals, or (2)
the date of the notice of deficiency. Thus, with
respect to a collection action, only reasonable
litigation costs are recoverable under this provision.
H. Rept. 100-1104 (1988), at 226, (emphasis added).

10 FR Doc. 92-30525, Filed December 22, 1992, 57 FR No. 247, 61020, discussed

in more detail infra.
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When Congress decided to expand IRC §7430 to cover both

litigation and administrative costs, the movement of the point-

in-time was the drafting technique used to implement the

decision in the Conference Committee to limit cost recovery

related to collection disputes to litigation related costs.

In 1998 TBR 3 created CDP hearings, a new administrative

proceeding to be handled by IRS Appeals that was entirely

focused on collection matters. At the same time Congress

revisited its earlier decision to exclude collection matters

from administrative level cost recovery. Congress amended IRC

§7430 in Sec. 3101 of TBR 3. This section of the act is titled

"Expansion of Authority to Award Costs and Certain Fees."

Congress expanded this authority by including CDP hearings as

administrative proceeds for which costs are recoverable, as a

result of which the 1998 version of Reg. §301. 7430-3 ( a ) ( 4 ) no

longer accurately stated the law on cost recovery in CDP

hearings. As happens to many regulations from time to time,

Reg. §301.7430-3 became out of date as a result of a change in

the Code.

Having created a new type of administrative proceeding

directly devoted to collection matters, Congress was faced with

the question of whether taxpayers should be able to recover

costs if they substantially prevail in such an administrative

proceeding. Congress decided that they should. Congress

decided to allow cost recovery in CDP hearings. Congress'

approach was identical each time it dealt with the question of

inclusion or exclusion for non-litigation collection matters.

It specified a point in time in the flush language of what is

now IRC §7430(c)(2). TBR 3 amended the flush language at the

10



end of IRC §7430(c)(2) to reset the clock, to go back to the

provision as it was originally proposed by the Senate in TBR 1.

In TBR 1 the Senate proposed:

... the earlier of (i) the date of the first letter of
proposed deficiency which allows the taxpayer an
opportunity for administrative review in the Internal
Revenue Service Office of Appeals ...

As stated above, it was the rejection of the use of the 30-

day letter point-in-time by the TBR 1 Conference Committee that

lead to the blanket exclusion of collection actions from the

definition of an administrative proceeding. TBR 3 amended the

flush language at the end of paragraph (2) of IRC §7430 by

adding clause (iii), which provided:

Such term shall only include costs incurred on or
after whichever of the following is the earliest: ...
(iii) the date on which the first letter of proposed
deficiency which allows the taxpayer an opportunity
for administrative review in the Internal Revenue
Service Office of Appeals is sent.

The flush language of IRC §7430(c)(2) has not changed since

TBR 3. Except for the substitution of "on which" for "of , "

subparagraph (iii) as added by TBR 3 is word-for-word identical

to the original Senate Bill in TBR 1. TBR 3 created CDP

hearings, a new type of administrative proceeding specifically

designed to deal with collection matters, and at the same time

completely reversed the decision of the Conference Committee in

TBR 1. When it comes to recovering reasonable administrative

costs, Congress in TBR 3 decided to include CDP hearings.

Unfortunately the regulations have not caught up with this

decision.

11



2. Amendments to the Regulation.

The IRS first proposed regulations under IRC §7430 on

December 22, 1992. The preamble to the proposed regulations

quotes the TBR 1 Conference Report referred to above, stating:

The conference report to TAMRA states that "with
respect to a collection action, only reasonable
litigation costs are recoverable under this
provision." The proposed regulations follow the
legislative intent by excluding collection actions
from the definition of the administrative proceedings
for which costs are recoverable. FR Doc. 92-30525,
Filed December 22, 1992, 57 FR No. 247, 61020.

The proposed regulations, which were adopted without change

on June 6, 1994,11 followed the point-in-time approach to

differentiate between litigation and administrative proceedings.

The 1994 version of Reg. §301.7430-3(a) defined

administrative proceedings and, consistent with the 1994 version

of the Code, stated that it did not include "[p]roceedings in

connection with collection actions." Since they didn't exist in

1994, the regulations did not mention CDP hearings.

CDP hearings came into the Code in 1998, four years

following the adoption of Reg. §301.7430-3. Treasury waited

five years to amend the regulation. On March 24, 2003,12

referring to TBR 3, the preamble to the amendment to Reg.

§301.7430-3 states:

Prior to the amendments in RRA 1998, taxpayers
generally were not entitled to recover costs for
administrative proceedings in connection with
collection matters. ... To reflect the RRA 1998
amendments, the regulations expand the definition of
an administrative proceeding to include ... section

ti T.D. 8542.

12 T.D. 9050
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7433(e) and any procedure ... with respect to a
violation by the IRS of ... the Bankruptcy Code.

In the first amendment to the regulation since the creation

of CDP hearings five years prior to the amendment, where the

preamble acknowledges the major change made by TBR 3 with regard

to costs for collection matters, the IRS totally ignores CDP

hearings, leaving the casual reader to believe that the law

still did not allow cost recovery for CDP hearings.

Treasury waits another 13 years to again amend Reg.

§301.7430-3. T.D 9756, effective March 1, 2016, states that the

regulation was being amended to incorporate the TBR 3 changes

made in 1998 and some earlier changes in the law. Finally,

almost two decades after the creation of CDP hearings Treasury

decides to tackle the subject:

RRA '98 extended the period for recovery of reasonable
administrative costs to include costs incurred after
the date on which the first letter of proposed
deficiency, commonly known as a 30-day letter, is
mailed to the taxpayer.

The preamble acknowledges the change in the point-in-time

that was the mechanism for first excluding, and then including,

collection matters as recoverable costs in administrative

proceedings. The Regulation finally includes a direct reference

to CDP hearings:

(b) ... Collection actions also include collection due
process hearings under sections 6320 and 6330 ... Reg.
§301.7430-3(b).

But rather than make it clear that an award of costs

related to a CDP hearing is permitted, the inclusion of CDP

hearings in subsection (b) has just the opposite effect. Reg.

§301.7430-3(a) defines administrative proceedings for which cost

13



recovery is possible and in paragraph ( 4 ) excludes "proceedings

in connection with collection actions (as defined in paragraph

(b) of this section)." Paragraph (b) then defines a collection

action to include CDP hearings. The regulation does exactly the

opposite of what Congress did in TBR 3.13

This is not the first instance of Respondent attempting to

rewrite the law that was adopted to deter his abusive actions or

overreaching. In Minahan v Commissioner, 88 T.C. 492 (1987) the

Court, finding no statutory authority for a different part of

the IRC §7430 cost recovery regulations, ruled such part

invalid. Minahan recites the standards used by the Court for

examining the validity of tax regulations:

The Commissioner has broad authority to promulgate all
needful regulations. It is well settled that Treasury
regulations "must be sustained unless unreasonable and
plainly inconsistent with the revenue statutes."
Because they constitute contemporaneous constructions
by those charged with administration of these
statutes, they "should not be overruled except for
weighty reasons . "

It is equally clear, however, that, although
regulations are entitled to considerable weight,
"respondent may not usurp the authority of Congress by
adding restrictions to a statute which are not there."
A regulation is not a reasonable statutory
interpretation unless it harmonizes with the plain
language of the statute, its origins, and its purpose.

A regulation which is in conflict with the statute is
invalid to that extent. Where the provisions of the
statute are unambiguous and its directive specific,

13 The amendment did open the door a little for CDP hearings. It created an

exception to the general rule that CDP hearings are not covered, by providing
that they are covered when the underlying tax liability is properly at issue.
However, the overall implication of the regulation is that CDP hearings are a

no-go when it comes to cost recovery.
14



there is no power to amend it by regulation. Minihan,
at 504. (internal citations omitted)

Minahan then gives the reason why the §7430 regulations

must be very closely examined to make sure they strictly adhere

to the Code:

In the instant cases, the legislative history presents
us with another consideration. In the description of
the reasons for enacting section 7430 in the Tax
Equity and Fiscal Responsibility Act of 1982, the
first reason given is as follows:

Fee awards in such tax cases [i.e., "when the
United States has acted unreasonably in pursuing
the case" ] will deter abusive actions or
overreaching by the Internal Revenue Service and
will enable individual taxpayers to vindicate
their rights regardless of their economic
circumstances.

When the regulation interpreting a statute is written
by the very agency whose "abusive actions or
overreaching" were intended to be deterred by that
statute, we must be especially vigilant to insure that
the regulation "harmonizes with the plain language of
the statute, its origins, and its purpose." Minihan,
at 504-5. (internal citations omitted)

The very first sentence of IRC §7430 states that in any

administrative proceeding in connection with the collection of

any tax, the prevailing party may be awarded reasonable

administrative costs. Yet the regulation interpreting this

section prohibits an award of administrative costs in a CDP

hearing, the quintessential collection administrative

proceeding, unless the underlying tax is at issue. After TBR 3

there is simply no statutory authority for eliminating CDP

hearings from the cost recovery regimen.
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It has been two decades and countless CDP hearings since

the law changed to allow an award of costs in a CDP hearing. It

is impossible to know how many times Respondent has pointed to

the current regulation14 to prevent cost recovery for a CDP

hearing. This Court has relied upon the regulation to reject

claims for cost recovery in CDP hearings without any mention of

the change made by TBR 3, most likely due to the fact that

taxpayers have not raised the issue. Whether the regulation

simply remains out of date or it is unreasonable and plainly

inconsistent with the Code,15 the regulation is wrong and should

be ruled invalid.

C. RESPONDENT'S POSITION WAS NOT SUBSTANTIALLY JUSTIFIED.

Both the Ninth Circuit and this Court use an issue-by-issue

approach to the awarding of costs under IRC §7430, apportioning

the requested award among the issues according to whether the

position of the government was substantially justified on each

issue. See Hennessey v Commissioner, T.C. Memo 2007-131, 93

T.C.M. 1259 (2007) and Huffman v. Commissioner, 978 F.2d 1139

(9th Cir. 1992).

1. Respondent's position is presumed to not be substantially
justified.

Respondent concedes that Petitioners substantially

prevailed with respect to the most significant issue or issues

presented,16 without identifying what issue or issues he is

14 As he did just this week in the Rule 232(c) conference with Petitioners,

even after he had been given a draft of this portion the Brief the day before
the conference.

15 Minihan, at 504. See also Swallows Holding Ltd v. Commissioner, 126 T.C.
96, at 129-132 (2006).

16 Response, page 9.
16



referring to. When dealing with the Published Guidance

Presumption, the issue referred to in IRC §7430(c)(4) is the

guidance that was not followed. In Currell, supra, another case

where the IRS did not follow an applicable Treasury Regulation,

the Court held:

Therefore, in order to determine whether Plaintiffs
are entitled to an award of attorneys' fees and
expenses, the Court must determine whether Defendant
and the IRS had a reasonable basis to ignore the
Treasury Regulations . Currell, at 9 ( emphasis added ) .

In this case Respondent concedes that his position with

respect to the ignored regulation was not substantially

justified. "Respondent does not argue that SO True's position ...

was correct or substantially justified."17 Yet he continues to

argue that "Petitioners still cannot be the prevailing party

because respondent's position in the litigation proceeding was

substantially justified."18 Having completely ignored the

Published Guidance Rule, Respondent fails to explain how this

can be possible. Instead of providing evidence that he was

substantially justified in ignoring his published guidance in

the administrative proceeding, as Currell requires, he focuses

his argument on what took place in the litigation. Without

providing any evidence of a reasonable basis for ignoring his

published guidance, the presumption stands. See Clark v.

Commissioner, supra. The Published Guidance Presumption only

arises if the failure on which it is based took place during an

administrative proceeding. IRC §7430(c)(4)(B)(ii). Once the

presumption arises, it applies to both types of proceedings

17 Response, page 10.

18 Response, page 13.
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described in IRC §7430(a), administrative proceedings and court

proceedings.19

Respondent makes no attempt to rebut the presumption that

his position was not substantially justified. Nowhere in his

twenty page Response does Respondent even acknowledge that the

presumption exists. Respondent cites to the three clauses of

the Code that precede the Substantially Justified Presumption

rule. The Response cites IRC §7430(c)(4)(A)(i) and (ii), as

well as IRC §7430(c)(4)(B)(i). But for some unknown reason

Respondents' eye never wanders just a little further down the

page to the very next clause, IRC §7430(c)(4)(B)(ii).

Respondent simply fails to mention the law that is fatal to

their argument. This is not some obscure statute or regulation,

or one of what is probably millions of tax cases that can be

difficult to find. This is the very next clause of the same

subsection of the Code. The United States government,

attempting to avoid responsibility for its substandard conduct,

for its failure to properly provide a taxpayer his due process

rights, fails to disclose the legal authority directly adverse

to its position.

IRC §7430 ( c ) ( 4 ) ( B ) ( ii ) specif ies a specif ic type of

substandard conduct, failure to follow its own published

guidance, and designates this conduct as the point in time after

which, assuming all other requirements are satisfied, Respondent

becomes responsible for reasonable fees and costs without regard

to any subsequent changes in its position. See Dixon v.

19 IRC §7430(c)(4)(B)(ii) provides "For purposes of clause (i)." Clause (i),
which is IRC §7430(c)(4)(B)(i), deals with both administrative and litigation
proceedings. So where the IRS does not follow published guidance in the
administrative proceeding a presumption arises that its position in both the
administrative and litigation proceedings are not substantially justified.
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Commissioner, 135 T.C. 55 (2009) ("We see that the incurring of

fees and expenses is a process that commences with the

substandard behavior by one party or its counsel and culminates

in an obligation by that party or counsel to pay the fees and

expenses reasonably required to respond appropriately to the

substandard behavior. The process commences under the

prevailing party statutes when the Government takes the

un justif ied position ..." ) Dixon, at 72 .

When Congress shifted the burden of proof to Respondent in

TBR 2 and also heightened the standard of proof by adding the

Published Guidance Presumption, it required that the substandard

conduct that the Published Guidance Presumption is based upon

had to take place in an administrative proceeding. If it

happens during litigation, no presumption arises. This approach

makes sense since in the administrative proceeding the IRS wears

two hats, opponent and trier of fact. In litigation there is a

judge or jury that will decide which party is correct. Once the

substandard conduct occurs in the administrative proceeding

where the power of the government is the greatest, the

presumption carries through to the litigation phase of the

dispute.

The Court now considers whether the United States was
substantially justified in undertaking this
litigation. The statutory language of §7430 creates a
presumption that the position of the United States is
not justified if the IRS did not follow "its
applicable published guidance in the administrative
proceeding." U.S. v. Appelbaum, 2016 U.S. Dist. LEXIS
98910, p. 4-5, 2016-2 U.S.T.C. ¶50,365 (W.D. North
Carolina 2016)(quotation marks and emphasis in
original ) .

Currell likewise makes clear that the focus is on what took

place during the administrative proceeding. "[I]n addition, if
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the IRS did not follow its applicable published guidance in the

administrative proceeding, a rebuttable presumption that

Defendant's position is not substantially justified exists.

§7430(c)(4) (B) (ii)." Currell, at 4. (emphasis added).

Dixon, Currell and Appelbaum make it clear that the focus

is on the substandard conduct, the failure to follow published

guidance. This is the event that (1) creates the rebuttable

presumption, (2) marks the point in time from which awardable

costs begin to accrue, and (3) identifies the substandard

conduct that Respondent has a high burden of proving that it

acted reasonably in ignoring. Once the substandard conduct

occurs in the administrative proceeding, conceding the issue in

the litigation does not rebut the presumption and the

presumption applies with equal force in the litigation. To

rebut the presumption Respondent must show by a high standard of

proof that he had a reasonable basis for ignoring the guidance

that he provided to taxpayers. Currell, supra, at 9. This

doesn't conflict with the rule of IRC §7430(c)(7), which

contemplates different positions of the United States in an

administrative proceeding and the subsequent litigation. If the

presumption is rebutted the focus turns to the various other

issues in each of the proceedings. But if the presumption is

never rebutted the substantially justified defense is

permanently lost to Respondent. In that respect it operates in

a similar fashion as the Qualified Offer rule of IRC §7430(c)(4)

(E), also added by TBR 3. Two new rules, added at the same

time, to the same prevailing party portion of IRC §7430(c), that

have the same effect, permanent loss of the prevailing party

defense.
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Some might view this as a harsh rule, but it was Congress'

response to a particularly egregious type of substandard conduct

that apparently the IRS regularly engaged in. Notice the rule

does not apply to ignoring the Code itself. While ignoring the

Code may result in the IRS losing a dispute and even being

responsible for costs if it was not substantially justified in

doing so, there is no presumption that arises against Respondent

for ignoring the Code. However, when it comes to his own

handiwork, ignoring them comes at a price. Congress stressed

the importance of following published guidance by (1) creating a

rebuttable presumption that took a high level of proof to

overcome and, if Respondent failed to rebut the presumption, (2)

preventing him from getting out from under his substandard

conduct merely by proving that the rest of his positions were

substantially justified.

2. No substantial iustification.

To the extent the Court determines that the Published

Guidance Presumption is not a bar to Respondent's claim that its

position was substantially justified, Petitioners' request the

Court find that Respondent's position was not substantially

justified. Respondent has the burden of establishing that his

position was substantially justified. IRC §7430(c)(4)(B)(i).

Where the Published Guidance Presumption is inapplicable

both the 9th Circuit and this Court use an issue-by-issue

approach to the awarding of costs under IRC §7430, apportioning

the requested award among the issues according to whether the

position of the government was substantially justified on each

issue. Hennessey v Commissioner, T.C. Memo 2007-131, 93 T.C.M.

1259 (2007).
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Under Huffman and Hennessey, before it can be determined

whether Respondent's position was substantially justified it

must be determined what the major issues in the litigation were.

One issue in this case was whether SO True abused his discretion

in the CDP hearing. Since Respondent conceded this issue in his

Answer the only time spent on it by Petitioners was in preparing

the Petition.

The only issue that Respondent identifies in his Response

is "remanding the case for a supplemental CDP hearing was the

reasonable path forward based on the facts and the law."20

Respondent then goes on for two pages21 to explain why it

believes the law supported the Court's decision to order a

remand in this case. The argument seems to be that since he

asked for a remand and the Court ordered a remand, its position

on every significant issue in the litigation was substantially

justified. However, there was never even a dispute over whether

remand was an available remedy. Petitioners, in their Brief in

Support of Objection to Respondent's Motion to Remand,

acknowledged that "the typical remedy for an improperly

conducted CDP hearing is a remand, ..." Brief, page 2.

Respondent argues that something that was never even an issue in

the case, was the most significant issue in the case. The

fallacy of this argument is exposed by the fact that even though

Respondent got his remand, he concedes that Petitioners

substantially prevailed with respect to the most significant

issue presented in the litigation.22 Since Respondent's motion

20 Response, page 13.

21 Pages 14 and 15 of the Response.

22 Response, page 2.
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for remand was granted, what was the "most significant issue

presented" that Petitioners prevailed on?

Respondent's argument twists the statute in circles. The

substantial justification exception is only called into play on

issues that Petitioner substantially prevailed on. If

Respondent wants to argue that the issue was simply remand or

not, then the argument he needs to proffer is that Petitioners

did not substantially prevail on this issue, not that Respondent

was substantially justified in the position he took on the

issue. It is Respondent's burden to show what position it was

on which the Petitioner substantially prevailed and his position

was substantia11y justified. Florida Country Clubs, Inc. v.

Commissioner, 122 T.C. 73, 79 (2004). Having failed to identify

just such an issue, his defense fails.

The most significant issue in the litigation was whether

the Court had the authority to grant Petitioners a remedy other

than remand, a remedy that would cause the IRS to levy on

Petitioners' IRA. This is the issue that Petitioners

substantially prevailed on when the Court created a Hobson's

choice23 for Respondent in its June 4, 2018 Order. Faced with

what amounted to no choice at all, Respondent issued the levy

that Petitioners had requested from the start.

Citing Maggie Mgmt. Co. v. Commissioner, 108 T.C. 430

(1997), Respondent states that with regard to whether his

position is substantially justified "[t]he relevant inquiry is

whether respondent's position was reasonable given the available

facts and circumstances at the time he took his position, as

well as any applicable legal precedent."24 Its unclear what

23 A choice of taking what is available or nothing at all.

24 Response, page 10.
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circumstances Respondent might be referring to and Maggie said

nothing about circumstances being part of the test. What Maggie

did hold was "[f]or a position to be substantially justified,

"substantial evidence" must exist to support it." Maggie, at

443. In this case Respondent has not offered one iota of

evidence on the most significant issue in the litigation.

Respondent concludes his argument by stating that the fact

that he eventually concedes a case does not by itself establish

that the position as unreasonable.25 While this is a true

statement, the premise is false. On the most significant issue

in the litigation, Respondent never conceded.

In Huffman, Respondent argued that the Court should only

look to his answer to determine whether the government's

position in the litigation was substantially justified. The 9th

Circuit rejected this blanket rule:

The Congressional intent behind section 7430 is not
served by looking only to the answer to determine
whether the government's position in the judicial
proceeding was "substantially justified." The better
approach is to examine the parties' conduct within
each stage of the case. Huffman, at 1148.

Respondent repeats this argument "Respondent ' s position in

this litigation, as set forth in his Answer, was substantially

justified and aimed at resolving the litigation."26 petitioners

note that, but for the fact that this argument is being made in

the same appellate circuit that re jected it in Huffman, this

argument would create another complication for Respondent. See

IRC §7430 ( c ) ( 4 ) ( B ) ( iii ) . " In determining for purposes of clause

(i) whether the position of the United States was substantially

25 Response, page 10.

26 Response, pages 15-16.
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justified, the court shall take into account whether the United

States has lost in courts of appeal for other circuits on

substantially similar issues."

Congress doesn't like it when Respondent keeps making the

same losing arguments over and over again. Woe be the pro se

taxpayer, unschooled in the law, who can't see through

Respondent's nicely prepared pleadings. Respondent over and

over again ignores the portions of the law that are detrimental

to his case in order to allow him to set forth arguments that

appear to the uninitiated to be well founded. This sort of

substandard conduct might just go beyond the prevailing party

statutes and fall into the realm of sanctionable conduct.

D. THE RE�042UESTEDCOSTS ARE REASONABLE.

1. ATTORNEYS ' FEES FOR PRO BONO SERVICES ARE NOT SUBJECT TO THE

STATUTORY CAP.

Petitioners' Motion is for an award of attorneys' fees for

pro bono services under IRC §7430(c)(3)(B). Respondent's

objection27 is that any award of attorney fees should be limited

to the statutory rate cap of $200 per hour, citing IRC §7430(c)

(1), the portion of statute that deals with fees that have been

"paid or incurred" by a taxpayer . IRC §7430 ( c ) ( 1 ) ( B ) ( iii ) . The

"paid or incurred" clause does not apply to pro bono claims. By

their very definition pro bono fees are not "paid or incurred."

27 While Respondent doesn't seem to claim that the amount of hours included in
the award request are unreasonable, the Response does contain this confusing
statement: "Respondent does not agree that the amount of administrative and
litigation costs claimed by petitioners were incurred in conjunction with the
administrative or court proceedings ..." Response, page 17. Is Respondent
really arguing that the costs of the Petition and the transcript from the CDP
hearing in this case were not incurred in either the administrative

proceeding or litigation? Or that the hours set forth in counsel's
Declaration were not spent in connection with Petitioners' CDP hearing or
this litigation?
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The reason TBR 3 added the pro bono fee provision to IRC §7430

was that, unlike cases under the EAJA where courts had allowed

pro bono fees without a specific statutory provision, Code based

cases held just the opposite. Congress wanted to encourage pro

bono representation in tax cases so it amended the Code to

specifically provide for an award of pro bono fees.

Following this TBR 3 expansion of the fee award statute,

IRC §7430 had two separate provisions on attorneys' fees. The

pro bono provision is in one part of IRC §7430, a part that does

not contain a per hour cap on the computation of reasonable

attorney fees. The other provision, for "paid or incurred"

attorneys' fees, is in a different part of IRC §7430, the part

that includes the per hour cap Respondent relies upon.

IRC §7430(c)(1)(B)(iii) provides a definition of

"reasonable fees paid or incurred" and subjects "such fees" to a

statutory cap of what is currently $200 per hour.28 "Such fees"

refers to fees paid or incurred. Fees for pro bono services are

exactly the opposite of fees paid or incurred. Congress saw the

need to cover pro bono services because they were excluded from

the definition of fees covered by IRC §7430 and Congress wanted

to encourage tax professionals to provide more pro bono

services. When Congress did this it bypassed the portion of IRC

§7430 that contains the cap. Congress did not add pro bono

services to the definition of reasonable litigation costs or

reasonable administrative costs set forth in IRC § § 7430(c)(1)

and (2), Congress created a whole new category of reasonable

attorney fees "Pro bono services . " IRC §7430 ( c ) ( 3 ) ( B ) . This

28 Unless the court determines that a special factor justifies a higher rate.
IRC §7430(c)(1)(B)(iii).
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category is not subject to the cap set forth in IRC §7430(c)(1)

(B).

Paragraph (B) which allows for the award of fees for pro

bono services, IRC §7430(c)(3)(B), directly refers to subsection

(a) of IRC §7430 "The court may award reasonable attorneys' fees

under subsection (a) ... ." Contrast this with paragraph (A), IRC

§7430(c)(3)(A), that provides "For purposes of paragraphs (1)

and (2) ... ." Paragraph (A) refers to the "paid or incurred"

rule. Paragraph (B) does not. Paragraph (B) is an

authorization for the payment of fees separate and apart from

the "paid or incurred" provision, a separate waiver of sovereign

immunity. This waiver of sovereign immunity contains no cap on

the per hour rate to be used in computing the award.

When interpreting legislation such as TBR 3 the Court

should consider the purpose and context of the legislation, the

Court should interpret the individual provisions taking into

account other provisions contained in the legislation. A

clearer understanding is gained by not forgetting what the

forest looks like when examining an individual tree.

In interpreting a statute, we begin with the statutory
language and apply the plain meaning of the words in
the statute unless we find the meaning to be
ambiguous. When a statute appears to be clear on its
face, there must be unequivocal evidence of
legislative purpose before interpreting the statute so
as to override the plain meaning of the words used
therein. Interpretation of a word or phrase depends
upon reading the whole statutory text, considering the
purpose and context of the statute, and consulting any
precedents or authorities that inform the analysis.
See also King v. St. Vincent's Hosp. (" we * * *
follow the cardinal rule that a statute is to be read
as a whole * * * since the meaning of statutory
language, plain or not, depends on context" ). Dixon
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v Commissioner, 132 T.C. 55, 73-74 (2009). (internal
citations omitted).

The guiding principle in analyzing the plain meaning of

section 7430 is that the entire statute must be examined as a

whole, with all its sections and subsections in mind. Florida

Country Clubs, supra, at 79. When Congress added the category

of pro bono services it didn't include them in the definitions

contained in paragraphs (c)(1) and (c)(2) of §7430 that deal

with reimbursement of fees and costs to taxpayers. Congress

created a whole new category of people who could receive an

award of fees under IRC §7430(a). Congress waived sovereign

immunity to allow a non-party to a tax dispute to receive

attorneys' fees. The considerations that caused Congress to

impose a cap on the reimbursement that a taxpayer might receive

do not apply where not only is the pro bono recipient not a

party to the dispute, but is providing pro bono services in an

attempt to resolve the dispute. Congress bypassed the hourly

rate cap for this new category by cross-referencing to IRC

§7430(a) instead of to IRC §7430(c)(1) and (2). The pro bono

rule bypasses the statutory cap that applies to fees "paid or

incurred" in IRC §7430 ( c ) ( 1 ) ( B ) ( iii ) and directly authorizes the

court to award reasonable attorney fees. The pro bono rule was

added by TBR 3. TBR 3 also increased the statutory cap that

applies to "paid or incurred" fees. TBR 3 dealt with both types

of fees. If Congress' wanted the pro bono fees to be subject to

the cap surely it would have clearly done so.

Also part of TBR 3 was the first ever direct government

funding for Low Income Taxpayer Clinics, which are those that

charge "no more than a nominal fee."29 The exact same wording

29 TBR 3 Blue Book, at 125.
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used in the pro bono services provisions. These provisions were

part of an overall statutory scheme, they are just separate

trees in the same forest. The forest in which the pro bono fee

award provision was planted is designed to foster and encourage

the development of a pro bono community serving low income

taxpayers who would otherwise never find help in their disputes

with the IRS. Congress wanted to recognize the value of the

services rendered by pro bono representatives by allowing for an

award of attorneys ' fees that had to meet the "reasonable" test,

but were not subject to a statutory cap. The cap is for

taxpayers who can afford to hire a tax professional in the first

place. In this respect it is just like the net worth cap of IRC

§7430(c)(4)(A)(ii). Both reflect a decision by Congress to

limit fee awards based upon a taxpayer's ability to pay. If a

taxpayer is of modest means but can still afford to hire a

professional, he gets partial reimbursement. If a taxpayer has

larger means he is barred from a fee award. The purpose of the

fee award provision for the segment of taxpayers that qualify

and who pay a professional is reimbursement, even if only

partial.

The pro bono fee provision is totally different. It is

paid directly to the professional. Its purpose is to foster a

system of professionals who will represent those who otherwise

would go unrepresented. The pro bono fee is designed to help

both an individual taxpayer who cannot afford to pay a tax

professional and the tax system as a whole. Given all the other

restrictions on fee awards, incentivizing tax professionals to

provide pro bono services is hard enough without also telling

them that in the very rare case that all the other requirements
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are met,30 they are not going to receive a reasonable market rate

for their services. Petitioners' case happens to be the rare

one where all the requirements have been met and they have been

represented throughout the dispute by just the sort of

organization Congress had in mind in TBR 3, the Low Income Tax

Clinic at the Legal Aid Society of San Diego, Inc.

2. SPECIAL FACTORS.

To the extent that the Court determines that the statutory

cap applies in this case, Petitioners' request the Court find

that a special factor exists to justify a rate in excess of the

current statutory rate cap. To the extent the Court finds that

no special factor exists, Petitioners' request an award at the

statutory per hour rate.

Prior to the TBR 3 amendments to IRC §7430, the Supreme

Court, in Pierce v. Underwood, 487 U.S. 552 (1988), interpreted

the EAJA special factor of "limited availability of qualified

attorneys for the proceedings involved" to "refer to attorneys

qualified for the proceedings in some specialized sense, rather

than just their general legal competence. We think it refers to

attorneys having some distinctive knowledge or specialized skill

needful for the litigation in question ..." Pierce, at 572. The

Ninth Circuit interprets Pierce as creating a three prong test:

(1) the attorney must possess distinctive knowledge or skills,

(2) that are needful for the litigation, and (3) that cannot be

obtained elsewhere at the statutory rate. In re Garcia, 506

B.R. 89, 92 (2013) (applying the Ninth Circuit's ruling in Pirus

v. Bowen, 869 F.2d 536 (1989)). The Fifth Circuit adds another

30 The most common obstacle for pro bono professionals dealing with low income
clients is the requirement to exhaust administrative remedies, something the
client rarely does before he or she arrives at the LITC.
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consideration to its Pierce analysis "whether an increased fee

award would reduce the shortage" of attorneys with the

specialized skill. Estate of Cervin v. Commissioner, 200 F.3d

351, 353 (5th Cir. 2000)

Pierce and Pirus are EAJA cases but the rationale of EAJA

cases have been adopted in many tax cases. Garcia, supra, at 92

([C]ourts rely on interpretation of the EAJA when interpreting

Section 7430). However, unlike the EAJA, the special factor

rules in IRC §7430 have been liberalized by Congress since

Pierce and Pirus. TBR 3 added two new special factors, "the

local availability of tax experts" and "the difficulty of the

issues presented in the case . " IRC §7430 ( c ) ( 1 ) ( B ) ( iii ) . The

addition of a special factor specifically tied to tax experts

legislatively overrules the first two of the three prongs in the

Pirus test. In recognition of the fact that IRC §7430 is part

of the tax law and representatives in tax proceedings are tax

experts, Congress decided to take the tax skill issue out of the

equation. Under the "tax expert" special factor the focus is

solely on the third part of the Pirus test, whether

representation can be obtained in the locality that the taxpayer

resides at or below the statutory rate.31 The answer in San

Diego is clearly no. Even with the inflation factor applied to

the $125 per hour cap that Congress established in 1996, market

rates have surpassed the cap. Also important from a public

policy standpoint is the 5th CirCuits query of whether an

increased fee award would reduce the shortage of professionals

with tax expertise willing to take on pro bono cases.

31 See appendix for a discussion of the regulation that interprets the tax

expert special factor.
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a. Local Availability of Tax Expertise.

Respondent gives a litany of reasons why no special factor

exists. However, Respondent ignores the "local availability of

tax expertise" factor. Respondent does cite the "limited

availability of qualified attorneys" special factor and argues

that under this rule tax expertise is insufficient. Accurate or

not, this argument gets Respondent nowhere. Congress has

provided other tools to qualify for an enhanced fee. The

special factor that Petitioners rely upon32 here is the one that

does treat tax expertise as part of the special factor rule.

Under this rule the special factor only requires a showing,

under the Prius test, that the services of a tax expert are not

locally available to the taxpayer at the statutory rate.

The Code changes made by TBR 3 should be read together.

The meaning of one provision of TBR 3 is informed by the other

provisions. TBR 3 expanded the authority to award fees by

adding the tax expertise special factor and allowing pro bono

attorneys to recover fees. With enhanced fee rates "the

availability of lawyers for these cases will actually be

increased." Estate of Cervin, supra, at 353, favorably cited by

this Court in Kremer v. Commissioner, 2000T.C. Memo 2000-119, 79

T.C.M. 1818 (2000). The admonition of Durbin Paper Stock Co. v.

Commissioner, 80 T.C. 252, 257 (1983) applies with equal weight

here, the Court must be especially vigilant to insure that the

law is interpreted in a manner that "harmonizes with the plain

language of the statute, its origins, and its purpose."

The Ninth Circuit Court of Appeals, to which an appeal in

this case lies, has also recognized the incentive effect of

32 Petitioners also believe the "qualified attorney" special factor applies.
32



attorney fee awards when it overturned this Courts ruling on

whether attorney fees had been "incurred" where the obligation

to pay was contingent. Morrison v. Commissioner, 565 F. 3d 658

(2009). Morrison lays out the important policy involved in pro

bono litigation against the Government:

"[A] party who chooses to litigate an issue against
the Government is not only representing his or her own
vested interest, but is also refining and formulating
public policy." ... For this reason, our legal system
has adapted to ensure that, in certain circumstances,
every citizen is able to defend himself against
unjustified government action, from the financial
disincentives associated with litigation. The statute
here at issue, 26 U.S.C. § 7430, provides such
assurance to taxpayers. Morrison, at 659 (internal
citations omitted, quotation marks in original).

In ruling that contingent fees could be recovered under IRC

§7430, the Court compared the situation to the awarding of

attorneys' fees where a party is represented by pro bono

counsel.

"If attorneys' fees to pro bono organizations are not
allowed in litigation against the federal government,
it would more than likely discourage involvement by
these organizations in such cases, effectively
reducing access to the judiciary for indigent
individuals." ... "When free legal services are provided
there may be no direct barrier to the courtroom door,
bu if no fees are awarded, the burden of the costs is
placed on the organization providing the services, and
it correspondingly may decline to bring such suits and
decide to concentrate its limited resources elsewhere,
thereby curtailing the forceful application of the
{Fair Housing} Act that Congress sought. Thus, the
denial of fees in this situation indirectly cripples
the enforcement scheme designed by Congress."
Morrison, at 664 (internal citations omitted,
quotation marks in original).
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The tax expert special factor rule looks at local

availability to the taxpayer involved in the case in which the

rule is being applied. Tax experts that are "available" to the

particular taxpayer involved in the case. That is why courts

have interpreted "available" to be at the statutory rate. A tax

expert that won't work for a rate at or below the statutory rate

is not "available" to low income taxpayers that cannot afford to

pay the market rate. This special factor calls for "local

availability." Local to whom? Obviously the particular

taxpayer attempting to receive an award of fees and costs.

Since the only logical interpretation of "local" is the

particular area that the taxpayer is in, availability should

likewise be read to mean available to the particular taxpayer.

Finding a lawyer willing to enter an appearance and commit

to the multi-year representation often necessary to resolve a

case such as this one is not as simple as counting tax

professionals in San Diego, of which there are many. The

primary source for this type of representation is Low Income Tax

Clinics, two of which exist in San Diego County. As

Petitioners' affidavit makes clear, only one of the two tax

clinics in San Diego was willing to take their case.

b. Difficulty of the issues presented in the case.

Excluding phone calls and emails, 138 hours were spent

during the litigation phase (pre-rule 231 motion) of this

dispute. The majority of this time, 58.5 hours, was generated

as a result of coterminous motions, Respondent's Motion to

Remand and Petitioners' Motion for Judgment on the Pleadings

("remedies issue"). An additional 58.25 hours were devoted to

responding to the Court's April 24, 2018 Order that grew out of

the foregoing Motions ( "administrative law issue" ) . The
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remedies issue and the administrative law issue deal with the

same question, what remedies are available to the Court to make

sure that Petitioners pay no more than the correct amount of tax

in an appeal from a CDP hearing where the underlying tax is not

at issue. The standard of review in such an appeal is abuse of

discretion and the typical remedy is remand. 85% of the time

spent on this case dealt with this question. The other 15% of

the time was spent on typical litigation details, the Petition,

status reports, discussions with opposing counsel, the

Supplemental CDP hearing, etc. As Respondent notes, these later

tasks "are not particularly complex."33

The question Petitioners' spent the most time on, the

difficult issue in this case, was the intersection between

administrative law and tax law. Congress added §7430 to the

Code in order to compensate taxpayers when they run up against

the bureaucratic state that the IRS exemplifies. This case is a

classic example of why the provision is necessary. The IRS

always has a reason for what it does. Whether the reason is

"not my job" ( Chief Counsel ' s position ) , "outside of my

authority" ( SO True ' s position ) , or " I don ' t have to do it" ( RO

Neville's position when she refused to levy the IRA but demanded

Petitioners withdraw the money themselves), the result is the

same. It took grit, determination, and a pro bono lawyer for

Petitioners' to obtain what they were entitled to, to pay no

more than the correct amount of tax.

Respondent argues:

"The issues in this case are not particularly complex.
So True overlooked an applicable Treasury Regulation
governing how he should have reviewed a proposed

33 Response, page 18. Although, when Respondent's makes this comment he

refers to the whole case.
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collection alternative. The case was remanded to
Appeals, and SO Pax corrected the error during the
supplemental CDP hearing."34

Sure sounds like a simple case. Respondent's argument is

just another example of his inability to see what this case is

really about and explains why it arose in the first place. This

case is about moving the mountain. This case is about how a

taxpayer that, through little or no fault of their own, found

themselves in the crosshairs of the IRS and had to bring a

tremendous amount of resources to bear in order to get the IRS

to do the simplest of things, accept payment in full in a way

that does not cause further harm to the taxpayer, a way that

allows the taxpayer to take advantage of the relief that

Congress has provided. For two long years Petitioners have said

to every person they have had contact with at the IRS "take my

money, please, take my money."3s The answer Petitioners received

time and again was NO. All five IRS employees who directly

touched this matter gave some version of NO. Even the one

person who seemed to say Yes, added a condition that was outside

the control of Petitioners to make sure was satisfied. Lets not

forget all the persons operating in the background. Each IRS

employee Petitioners directly dealt with has a manager who was

34 Response, page 18.

35 At one point we were begging RO Blevins to get it done before the end of
2016. Petitioners children's health insurance was with MediCal, the
California version of Medicare, which provides health insurance for little or
no cost to children in low income families. We feared that the increase in
taxable income from the IRA distribution of around $100,000 would result in
loss of the Medical coverage. After consulting with the health law team at
the Legal Aid Society we could not get a clear answer on what the effect
would be. Due to other factors, we concluded that if the IRA distribution

happened in 2016 it's effect would be less than in 2017. We never imagined
it would take until 2018 to get this done. This problem was explained to RO
Blevins but he turned a blind eye to the consequences of his repeated delays
in working on the case.
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likely involved. Some of the IRS employees consulted other IRS

employees.36 Only the IRS knows how many of its personnel

touched this dispute. Not one of these IRS employees had the

common sense to say lets figure out a way to take this guys

money. Instead each person kicked the can down the road for

someone else to deal with.

TBR 3 added the special factor "difficulty of the issues

presented in the case." From the start this litigation has been

about forcing the IRS to do something it did not want to do,

levy on Petitioners' IRA. The most significant issue in the

litigation was the remedies available to the Court in an appeal

where the abuse of discretion standard applied. This issue is

an administrative law issue. The application of administrative

law to the IRS is complex. Courts throughout the country are

still exploring the boundaries of this issue. Scholarly

articles have been written about the end of "tax

exceptionalism. "

In Pietra v. Commissioner, T. C. Memo 1999-383 ( 1999 ) ,

although framed around what the Court viewed as an admission,

the Court found that a special factor existed because the

foreign tax issues in the case were so complex that skill in the

portion of the tax law that deals with controlled foreign

corporations was sufficient to meet the "limited availability of

qualified attorneys" special factor. The court also noted that

the case presented a matter of first impression.

In Bode v. Commissioner, 919 F.2d 1044 (5th cir, 1990),

another pre-TBR 3 case dealing with the special factor of

"limited availability of qualified attorneys," the court

36 See Respondent's Response to First Request for Admissions, answers 17 and
20.
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recognized that tax expertise was not completely barred under

Pierce:

We do find, however, that the uncontroverted evidence
is sufficient to establish the taxpayers could not
have obtained qualified attorneys who could handle the
complex nature of the underlying merits in this case -
attorneys with a special expertise in tax law - for
substantially less than the hourly rate of $150
awarded by the district court, and certainly not for
$75 per hour. Bode, at 1051. (emphasis in original).

Reg. § 301.7430-4(b)(3)(iii)(E)(2) also recognizes the

complexity of the law as a special factor under the "difficulty

of the issues" provision. BASR P'ship v. U.S., 130 Fed.Cl. 286,

311 (2017), cites this portion of the regulations and states

"BASR's counsel was faced with complex issues of law regarding

the interaction of two separate I.R.C. statutes of limitation ..."

Id, at 311.

From the start this case has been about the interaction of

two separate Code provisions, the collection provisions on

levies and CDP hearings, and the waiver of the 10% additional

tax on IRA levies. What made getting to the correct result so

difficult was that only the IRS can implement the 10% waiver and

it refused to do so. During the litigation another issue of the

interaction of Federal laws arose, the tax law and

administrative law. Now a third interaction arises, this motion

for costs presents issues of the interaction between the pro

bono fee provisions and the statutory cap, an issue of first

impression in the Tax Court.

The local Chief Counsel's office has had its National

Office involved in this litigation from early on. That alone

should signify to the Court that there are complex legal issues
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involved that justify a finding of the existence of a special

factor.

E. LACK OF QUALITY SERVICE

The Congress believed that a key reason for taxpayer
frustration with the IRS is the lack of appropriate
attention to taxpayer needs. Taxpayers should be able
to receive from the IRS the same level of service
expected from the private sector. TBR 3 Blue Book,,
at 16-17 (1998).

Any private sector business that made it so difficult for

its customers to pay their bill would not be in business for

long.

CONCLUSION

An award of costs recognizes that the dispute with the IRS

should never have occurred or should not have been prolonged.

See Stieha v. Commissioner, 89 T.C. 784, 790 (1987).

This case is the poster child for the type of dispute that

should never have occurred and once it started should have been

immediately ended by each and every IRS employee who

subsequently got involved. Instead it took an order of this

Court to end the dispute. Even with all of the substandard

behavior that has occurred Respondent seeks to avoid any

responsibility. While the level of substandard conduct in this

case hardly rises to the level of that in Dixon, it is this sort

of insidious substandard conduct that Congress must have had in

mind when it passed TBR 3, "that a key reason for taxpayer

frustration with the IRS is the lack of appropriate attention to

taxpayer needs." TBR 3 Blue Book, at 16-17.
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Petitioners respectfully request this Court award them

reasonable administrative and litigation costs under IRC §7430.

Dated: October 25, 2018 Respectfully submitted,

Counsel for Petitioners
Tax Court Bar No. MSO405
steve.milgrom@gmail.com
Legal Aid Society of San Diego, Inc.
1764 San Diego Ave., Ste. 100
San Diego, CA 92110
Telephone: 248-417-5650

40



APPENDIX

Treasury interprets the tax expert special factor in Reg.

§301.7430-4(b)(3)(iii)(D). Treasury begins its interpretation

by adding the word "limited" to the special factor. Limited is

a size restriction, referring to the quantity of something.

There is nothing in the tax expertise special factor to indicate

that quantity is to be considered. This special factor calls

for "local availability, " not limited availability. Since the

word "local," an adjective, modifies the noun "availability," it

acts as a limiting factor to the word availability. It limits

the meaning of available in a geographic, not numerical sense.

Just as "local" means the geographic area that the taxpayer

applying for a fee award is in, availability should likewise be

read to mean available to the particular taxpayer. If every tax

expert in a given taxpayers local area charges $500 per hour and

the taxpayers is low income, there are simply no local tax

experts that such a taxpayer can obtain the services of. There

is a complete lack of availability to the taxpayer in the local

community and the special factor should be applied to allow an

enhanced fee.

The word "availability" is common to both the tax expert

special factor and the qualified attorneys special factor. The

meaning of the word "availability" adopted by courts under the

qualified attorney special factor is "cannot be obtained

elsewhere at the statutory rate." Pirus, at 542. Treasury's

embellishment completely changes the meaning of the special

factor, as evidenced by what the regulation states must be

shown. With regard to tax experts the regulation requires a

showing that there are no tax experts practicing within a

reasonable distance of the taxpayer's residence or office.
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Treasury interprets this special factor to solely focus on

quantity and decides that one local tax expert is enough to

prevent the finding of a special factor regardless of how much

that expert charges and what the taxpayer can afford to pay. On

the other hand, if a taxpayer can afford to hire a tax

professional but the only one in his local area is at a non-

profit LITC (that the IRS prohibits from representing anyone

other than low income taxpayers), that one expert would in no

way be available to the taxpayer. Yet the regulation would

still count that one to prohibit an enhanced fee.37 Of course

this eliminates a huge swath of the US population, the largest

percentage of which live in large and medium size cities, and

could hardly be what Congress intended when it expanded the

authority to award costs. The regulation also states "the

hourly rate charged by representatives in the geographical area

is not relevant in determining whether tax expertise is locally

available." This is a complete departure from the longstanding

judicial interpretation of the word "availability" when used in

the qualified attorneys special factor, where courts have held

that the hourly rate is relevant.

Treasury's interpretation of the law is inconsistent with

the plain meaning of the Code. This special factor was added as

part of TBR 3. Also added at that time was the expansion of fee

awards to pro bono services. Congress added these two

provisions to encourage more tax professionals to help low

income taxpayers to insure that their rights are protected

37 In such an instance the taxpayer would be forced to go outside his local
community to find representation, exactly the situation where the special
factor is designed to allow an enhanced fee. Nonetheless the regulation
would disallow the special factor due to the existence of the LITC.
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without regard to their ability to pay. The largest percentage

of pro bono services are provided by LITC's.38

LITC's are not located in the boondocks where tax

professionals might not exist. LITC's work side-by-side with

their brethren in the for profit sector in large and medium size

communities across America. Yet the regulation, if valid,

effectively serves as a complete bar to an enhanced fee for the

pro bono work done by LITC's.39

Looking at the whole TBR 3 forest a more logical

interpretation of "local availability of tax expertise" arises.

The proper measure of availability is not achieved by looking

across the local horizon for a single tax professional.

Available means "present or ready for immediate use, accessible,

obtainable." Merriam-Webster.com. For a low income taxpayer

such as Petitioners the services of a tax professional are

simply unavailable to them except on a pro bono basis. The goal

of TBR 3 was to get representation for low income taxpayers.

LITC's should not be prevented from receiving an enhanced fee

merely because they only exist in communities where there are

other tax professionals. The rule looks at local tax experts

that are "available" to the particular taxpayer involved in the

case. That is why courts have interpreted "available" to be

at the statutory rate. A tax expert that won't work for a rate

at or below the statutory rate is not "available."

38 It was just one such LITC that appears to have received the only award of
fees for pro bono services where Respondent contested the award. See
Carpentier v. Commissioner, T.C. Memo 2014-75 (2014). According to the
director of the LITC that represented Ms. Carpentier, her fee Motion was
submitted at the statutory rate so this issue never arose.

39 Assuming the statutory cap even applies to pro bono services.
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