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STATEMENT OF RELATED CASES 

No other appeal in or from the same civil action or proceeding in the court 

was previously filed before this or any other appellate court. 

Counsel for General Mills, Inc. and Subsidiaries are not aware of any cases in 

the courts that will be directly affected by this Court's decision in the pending appeal. 
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JURISDICTIONAL STATEMENT 

On January 30, 2014, General Mills, Inc. & Subsidiaries (collectively, "GMI") 

filed this civil action against the United States in the Court of Federal Claims to 

recover its overpayment of large corporate underpayment ("LCU") interest. The 

Court of Federal Claims had jurisdiction over the action under 28 U.S.C. 

§§ 1346(a)(1), 1491. The trial court held, however, that it lacked subject matter 

jurisdiction because GMI supposedly had not filed a timely administrative claim for 

refund under section 6230(c)(2)(A) of the Internal Revenue Code,1 for the years at 

issue. Appx30. The Court of Federal Claims entered final judgment dismissing 

GMI' s claims for lack of jurisdiction on August 24, 2018. Appxl. GMI timely filed 

a notice of appeal on October 19, 2018. Appx775. 

This Court has appellate jurisdiction under 28 U.S.C. § 1295(a)(3). 

1 Unless otherwise indicated, (1) all "section" references are to the Internal Revenue 
Code of 1986 (the "Code"), as amended and in effect during the years at issue, and 
(2) all references to "regulations" are to the income tax regulations in effect for the 
years at issue. 
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jurisdiction because GMI supposedly had not filed a timely administrative claim for 

refund under section 6230(c)(2)(A) of the Internal Revenue Code,1 for the years at 

issue.  Appx30.  The Court of Federal Claims entered final judgment dismissing 

GMI’s claims for lack of jurisdiction on August 24, 2018.  Appx1.  GMI timely filed 

a notice of appeal on October 19, 2018.  Appx775. 

This Court has appellate jurisdiction under 28 U.S.C. § 1295(a)(3). 

1 Unless otherwise indicated, (1) all “section” references are to the Internal Revenue 
Code of 1986 (the “Code”), as amended and in effect during the years at issue, and 
(2) all references to “regulations” are to the income tax regulations in effect for the 
years at issue. 
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INTRODUCTION 

This refund case is about whether the IRS correctly required GMI to accrue 

enhanced "large corporate underpayment" ("LCU") interest. GMI seeks a refund of 

the enhanced LCU interest that it has paid the Internal Revenue Service ("IRS") 

because the IRS misinterpreted the "applicable date" on which LCU interest began 

to accrue, as defined by section 6621(c)(2). 

But rather than address that straightforward issue of statutory construction, 

the Court of Federal Claims held that it lacked subject matter jurisdiction because 

GMI failed to file its administrative claim for a refund within the statutorily 

prescribed period. That holding, however, relied on the wrong limitations period 

and reflects several other legal errors that require reversal. 

The parties' underlying dispute arises out of the distinctive procedures that 

govern partnership examinations. Over a multi-year period, the IRS conducted 

separate examinations of the 2002-2008 consolidated tax returns of GMI and its 

corporate affiliates (the "Corporate Proceedings"). Over roughly the same period, 

the IRS also conducted examinations of General Mills Cereals, LLC (the 

"Partnership"), whose partners included corporate members of the GMI corporate 

group. The same IRS team conducted both the Corporate Proceedings and the 

partnership examinations (the "Partnership Proceedings"). Throughout both sets of 
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govern partnership examinations.  Over a multi-year period, the IRS conducted 

separate examinations of the 2002-2008 consolidated tax returns of GMI and its 

corporate affiliates (the “Corporate Proceedings”).  Over roughly the same period, 

the IRS also conducted examinations of General Mills Cereals, LLC (the 

“Partnership”), whose partners included corporate members of the GMI corporate 

group.  The same IRS team conducted both the Corporate Proceedings and the 

partnership examinations (the “Partnership Proceedings”).  Throughout both sets of 
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proceedings, the IRS improperly conflated those distinct examinations (and resulting 

settlements) in disregard of IRS procedures. 

In 1982, Congress enacted uniform rules to govern partnership examinations 

to ensure that adjustments to "partnership items" apply consistently to all partners. 

Under this system (often referred to as the "TEFRA rules"), "partnership items" that 

affect the entire partnership are determined at the partnership level. See, e.g., Keener 

v. United States, 551 F.3d 1358, 1361 (Fed. Cir. 2009). Adjustments to partnership 

items that result from the centralized partnership audit are then applied, at the partner 

level, to determine each partner's individual liability, taking into account each 

partner's unique tax characteristics. 

Here, the Partnership and Corporate Proceedings resulted in separate GMI-

level underpayments for certain tax years. GMI expected to pay interest on these 

underpayments. These underpayments were potentially subject to an enhanced LCU 

interest rate, which is 2 percent higher than the ordinary statutory rate. But the 

enhanced rate does not apply if, among other reasons, the underpayments are paid 

before a statutorily prescribed "applicable rate." See 26 U.S.C. § 6621(c). 

The substantive dispute in this case is about the applicable date. The 

government argues that the "applicable date" for the Partnership-related 

underpayments here was in 2007 for GMI's 2002 and 2003 tax years and 2009 for 

its 2004 through 2006 tax years—specifically, 30 days after the date on which the 
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IRS first issued "30-day letters" to GMI in connection with the Corporate 

Proceedings for each relevant tax year. See 26 U.S.C. § 6621(c)(2)(A). GMI 

maintains that the applicable date was not until 2010 for GMI's 2002 and 2003 tax 

years and 2011 for its 2004 through 2006 tax years—the date on which the IRS gave 

GMI notice of proposed assessment arising from Partnership-related 

underpayments—because the Partnership Proceeding is a "nondeficiency 

procedure." 26 U.S.C. § 6621(c)(2)(B)(i). The underlying dispute thus involves a 

question of law, i.e., which statutory provision applies to determine the applicable 

date? Appx30. 

The government nonetheless persuaded the trial court to dismiss GMI's 

claims without reaching the merits by applying a special statute of limitations that 

governs refund claims for amounts attributable to partnership items. The trial court 

held that GMI's claims were governed by section 6230(c), which applies to refund 

claims where the IRS "erroneously computed any computational adjustment 

necessary . . . to apply to the partner a settlement." 26 U.S.C. § 6230(c)(1)(A)(ii). 

Such claims must be filed administratively "within [a period of] 6 months after the 

day on which the Secretary mails the notice of computational adjustment to the 

partner." 26 U.S.C. § 6230(c)(2)(A). Without identifying any document that 

constituted a notice of computational adjustment for LCU interest, the court 
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concluded that GMI's refund claims for overpaid LCU interest were untimely 

because they did not conform to this deadline. Appx30. 

The trial court's conclusion was wrong for three independent reasons. First, 

GMI's claims are governed by a different limitations period, which allows refund 

claims to be filed within 2 years after the tax was paid. 26 U.S.C. § 6511(a). GMI 

unquestionably complied with this 2-year requirement. On April 11, 2011, it paid 

all of the corporate- and Partnership-related underpayments and, to forestall 

compounding possible LCU interest on Partnership-related underpayments, it 

applied the IRS's legal theory and computed and paid LCU interest using the dates 

of the 30-day letters issued in the Corporate Proceedings as the applicable dates for 

underpayments that resulted from the Partnership Proceedings. On March 27, 2013, 

GMI filed claims for refund of overpaid interest. 

The trial court held that section 6511(a) was "preempted" by section 

6230(c)(2)(A). In so concluding, the court erroneously disregarded Code provisions 

in each section which explain exactly when each section's deadline applies. 26 

U.S.C. §§ 6230(d)(6), 6511(g). These provisions perfectly harmonize the two 

deadlines by limiting the scope of section 6230(c) to claims that are "attributable to" 

partnership items. The applicable date is not a partnership item nor is it attributable 

to a partnership item. Nevertheless, the trial court adopted an interpretation that 

makes the two deadlines irreconcilable. This error, standing alone, requires reversal. 
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Second, even on its own terms the 6-month deadline established by section 

6230(c) does not apply. As relevant here, section 6230(c)(1) applies only if the 

"grounds" of GMI's claims are that the IRS "erroneously computed any 

computational adjustment necessary" to apply to GMI the settlement agreements that 

GMI and the IRS executed to settle partnership items and some affected partner-

level items ("affected items"). 26 U.S.C. § 6230(c)(1)(A)(ii). GMI and the IRS did 

not settle any dispute over LCU interest in general or the applicable date in 

particular. Moreover, the grounds for GMI's claims are that the IRS made a legal 

error in determining the applicable date. A legal error is not a claim of an erroneous 

computation of a computational adjustment. So by its terms section 6230(c) is 

inapplicable. 

Third, even if section 6230(c)(2)(A) did apply, its 6-month deadline never 

began running because the triggering event—the Secretary's mailing of the notice 

of computational adjustment—never occurred. See id. The trial court did not 

identify any written document that the IRS mailed to GMI as the required notice of 

computational adjustment with respect to LCU interest. Instead, the court 

erroneously took a holistic view, cobbling together various documents mailed at 

various times, which together purportedly put GMI on notice that the IRS believed 

that the corporate 30-day letters established the relevant applicable dates. But that 

plainly is not what section 6230(c)(2)(A) requires to start the 6-month clock. The 
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clock does not start until the day "after the day on which the Secretary mails the 

notice of computational adjustment to the partner." 26 U.S.C. § 6230(c)(2)(A) 

(emphasis added). Here, there was no notice that triggered a 6-month deadline for 

any refund claims. Congress mandated a specific written notice. By substituting a 

hodgepodge of documents that it viewed as informative enough, the court below 

violated the statute's clear requirement, as well as constitutional guarantees of due 

process and principles of basic fairness. 

For these reasons and others discussed below, the trial court's judgment 

should be reversed and the case remanded for proceedings on the merits of GMI's 

claims. 

8 8 

clock does not start until the day “after the day on which the Secretary mails the

notice of computational adjustment to the partner.”  26 U.S.C. § 6230(c)(2)(A)

(emphasis added).  Here, there was no notice that triggered a 6-month deadline for 

any refund claims.  Congress mandated a specific written notice.  By substituting a 

hodgepodge of documents that it viewed as informative enough, the court below 

violated the statute’s clear requirement, as well as constitutional guarantees of due 

process and principles of basic fairness. 

For these reasons and others discussed below, the trial court’s judgment 

should be reversed and the case remanded for proceedings on the merits of GMI’s 

claims. 

Case: 19-1124      Document: 11     Page: 18     Filed: 02/11/2019



STATEMENT OF THE ISSUES 

1. Whether the trial court erred in holding that the 6-month limitations period 

prescribed by section 6230(c)(2)(A) preempts the 2-year limitations period 

prescribed by section 6511(a). 

2. Whether the court erred in holding that section 6230(c)(2)(A)'s limitations period 

applies by its terms to GMI's refund claims challenging the determination of the 

proper applicable date for the application of LCU interest under section 6621(c). 

3. Whether the court erred in holding that the IRS had mailed GMI a notice of 

computational adjustment, within the meaning of section 6230(c)(2)(A), 

sufficient to commence the 6-month limitations period for its 2002-2003 tax 

years and its 2004-2006 tax years. 
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STATEMENT OF THE CASE 

I. STATUTORY BACKGROUND 

While partnerships generate taxable income, they do not pay income tax; their 

partners do. See, e.g., Keener v. United States, 551 F.3d 1358, 1361 (Fed. Cir. 2009). 

Congress passed the Tax Equity and Fiscal Responsibility Act of 1982 ("TEFRA"), 

Pub. L. No. 97-248, § 402(a), 96 Stat. 324, 648-67, to achieve consistent tax 

treatment for all partners in the same partnership. See H.R. Rep. No. 97-760 at 599-

600 (1982) (Conf. Rep.), as reprinted in 1982-2 C.B. 600, 662. Under TEFRA, the 

tax treatment of all "partnership items" is determined at the partnership level and 

applies to all partners equally. See, e.g., Keener, 551 F.3d at 1361. 

TEFRA defines the term "partnership item" as "any item required to be taken 

into account for the partnership's taxable year under any provision of subtitle A to 

the extent regulations prescribed by the Secretary provide that, for purposes of this 

subtitle, such item is more appropriately determined at the partnership level than at 

the partner level." 26 U.S.C. § 6231(a)(3). Regulations promulgated under section 

6231 provide that the term "partnership item" includes "legal and factual 

determinations that underlie the determination of the amount, timing, and 

characterization of items of income, credit, gain, loss, deduction, etc." 26 C.F.R. 

§ 301.6231(a)(3)-1(b). Interest is not a partnership item. See, e.g., Field v. United 

States, 328 F.3d 58, 59 (2d Cir. 2003); McGann v. United States, 76 Fed. Cl. 745, 
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753, 757 (2007). TEFRA also introduced the concept of "affected items." An 

"affected item" is defined as "any item to the extent such item is affected by a 

partnership item." 26 U.S.C. § 6231(a)(5). While interest generally is an affected 

item, the applicable date for the imposition of LCU interest is not. 

Under TEFRA's scheme, partnership items must be resolved in centralized 

proceedings at the partnership level before adjustments are made at the partner level. 

See AD Glob. Fund, LLC ex rel. N. Hills Holding, Inc. v. United States, 481 F.3d 

1351, 1355 (Fed. Cir. 2007). A "computational adjustment" is the term TEFRA uses 

to describe "the change in the tax liability of a partner which properly reflects the 

treatment under this subchapter of a partnership item." 26 U.S.C. § 6231(a)(6). 

II. FACTUAL BACKGROUND 

A. GMI's Muddled Corporate and Partnership Proceedings 

Although TEFRA envisions separate partnership-level and corporate-level 

examinations, here, the Partnership Proceedings and Corporate Proceedings for 

GMI's and the Partnership's 2002-2008 taxable years were conflated, and, to an 

extent, temporally overlapped. The IRS examination team routinely and improperly 

conflated the separate proceedings. The administrative record is a mishmash of 

misapplied forms and documents. 

With a myriad of letters, forms, settlement documents, and transcripts that 

cover both corporate- and partnership-related items, the adjustments for GMI's tax 
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years are difficult, if not impossible, to decipher. No single document that the IRS 

mailed to GMI was sufficient to constitute the mailed notice of computational 

adjustment for overpaid LCU interest that was required to start section 

6230(c)(2)(A)'s 6-month limitation period, assuming arguendo that 6230(c)(2)(A) 

applies at all to these claims. 

B. The 2002-2003 Examinations 

1. The 2002-2003 Partnership Settlement Agreements Made No 
Determinations with Regard to Interest 

The Partnership Proceedings for the Partnership's 2002 and 2003 years 

culminated in settlements. In July of 2010, the GMI partners, the Partnership, and 

the IRS entered into settlement agreements using Form 870-LT(AD), Settlement 

Agreement for Partnership Items and Partnership Level Determinations as to 

Penalties, Additions to Tax and Additional Amounts and Agreement for Affected 

Items, to settle partnership items relating to the Partnership (the "2002-2003 

Partnership Settlement Agreements"). See, e.g., Appx314-322. The 2002-2003 

Partnership Settlement Agreements settled all "partnership items," as defined by 

section 6231(a)(3), and certain specified affected items arising out of the 2002 and 

2003 Partnership proceedings.2 See, e.g., Appx314-322. 

2 Although the IRS regularly conflated the Corporate and Partnership Proceedings 
and procedures, it used the correct form for settling Partnership items and certain 
affected items for the 2002-2003 years and the 2004-2006 years. 
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As is typical with settlement agreements, the 2002-2003 Partnership 

Settlement Agreements contained numerous calculations of settled items. See, e.g., 

Appx314-322. But they made no reference to interest other than to include 

boilerplate statements that the partners agreed to the assessment of interest as 

"provided by law." See, e.g., id. The 2002-2003 Partnership Settlement Agreements 

provided no computation of interest and no reference to the application of LCU 

interest or an applicable date upon which LCU interest, if any, might begin to accrue. 

GMI agreed to the assessment of lawful interest, but it did not agree to the assessment 

of interest in excess of what could be legally imposed. Because GMI was not 

provided notice of any amount of interest (LCU or otherwise) at this time, there was 

no ripe dispute between the parties over interest, and interest was not a settled item. 

2. The 2002-2003 Form 5278 Did Not Provide Notice of LCU 
Interest or the Applicable Date 

On or about August 27, 2010, the IRS followed up on the 2002-2003 

Partnership Settlement Agreements by providing GMI with a Form 5278, Statement 

- Income Tax Changes (the "2002-2003 Form 5278"). Appx332-333. The 2002-

2003 Form 5278 provided actual computations of certain computational adjustments 

resulting from changes to partnership items and certain affected items. Along with 

the 2002-2003 Form 5278, the IRS provided a letter that stated, "We will adjust your 

account and figure the interest. The Service Center will send a bill for any additional 
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amount you owe." Appx332 (emphasis added). Neither the 2002-2003 Form 5278 

nor this accompanying letter provided any computation of interest, any guidance as 

to how interest would be determined, or any statement that LCU interest might be 

imposed. Instead, the letter explicitly stated that interest determinations would be 

made in the future and included in a "bill" that would be sent by the Service Center. 

Id. No such bill was ever sent. 

With respect to the computations that it does contain, GMI has recognized the 

2002-2003 Form 5278 to be a valid notice of computational adjustment. 

Appx45 IN 14-15; see also Appx572. But, as the trial court acknowledged, GMI has 

never recognized the 2002-2003 Form 5278 as a valid notice of computational 

adjustment, within the meaning of section 6230(c)(2)(A), for the computation of 

interest. Appx22. In addition, the trial court recognized that the 2002-2003 Form 

5278 did not include the substantive error upon which GMI's claims are grounded 

(i.e., the application of LCU interest using the wrong applicable date). Id. 

3. The IRS's Assessment and GMI's Payment of Interest Did 
Not Provide Notice of LCU Interest or the Applicable Date 

The next event that occurred with respect to the 2002-2003 Partnership 

Proceedings was on September 3, 2010, the date on which the IRS transcripts show 

that the IRS assessed interest (although the transcripts do not reflect whether the 

interest assessed included LCU interest or whether that interest is assessed with 
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3. The IRS’s Assessment and GMI’s Payment of Interest Did 
Not Provide Notice of LCU Interest or the Applicable Date 

The next event that occurred with respect to the 2002-2003 Partnership 
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regard to the Partnership Proceedings).3 Appx186; Appx197. Without ever having 

received a bill, computation, or other demand for payment of tax or interest, on April 

11, 2011, GMI made payments to the IRS for its 2002 and 2003 tax years. 

Appx638 ¶ 26. Because it had not received any computation of interest from the 

IRS, GMI computed the interest due for those years based on its understanding of 

the IRS's legal position in order to stop the accrual of interest. 

4. The Section 6631 Letters Did Not Provide Notice of LCU 
Interest for Section 6230(c)(2)(A) Purposes 

On April 18, 2011, after having received GMI's April 11, 2011 payments of 

LCU interest, the IRS sent Letter 3535 to GMI relating to its 2002 through 2005 tax 

years. Appx334. On April 20, 2011, the IRS sent another Letter 3535 relating to 

GMI's 2002 tax year. Appx332. These post-payment letters stated: 

As required by Internal Revenue Code Section 6631, we are providing 
a copy of the schedule we used to calculate interest on the tax 
adjustment for the return identified above. This computation is for your 
information. The enclosed Interest Computation is not a bill for tax 

3 While the court below seemed to think that the assessment date was relevant, 
assessment is not a notice; it is an internal bookkeeping act by the IRS in which it 
records a receivable. 26 U.S.C. § 6203. The IRS never sent such notice and demand, 
i.e., a bill, to GMI. Interest is always directly assessed, whether following 
nondeficiency partnership proceedings or deficiency corporate proceedings. The act 
of assessment is authorized by section 6203, and the IRS does not provide written 
notice to a taxpayer that it has made an assessment. Rather, following assessment, 
pursuant to section 6303, the IRS provides written notice to the taxpayer by sending 
a notice and demand letter to the taxpayer for the unpaid tax and interest assessed. 
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due. We will either send you a bill within the next few weeks or send 
you a statement of any refund. 

If you have any questions, please contact the person named above 
within 45 days from the date of this letter. 

Appx334; Appx342. 

Neither the letters nor the accompanying schedules make any reference to 

section 6230 or any limitations period, to making an adjustment to GMI's liability, 

to partnership items, or to affected items for any of the years at issue. Instead, they 

affirm that the schedules are being provided for information only, and state that GMI 

should do nothing but wait for a later bill or refund and contact the IRS agent within 

45 days with any questions.4 Appx334; Appx342. The schedules included GMI's 

2004 and 2005 tax years, which were mailed after GMI paid LCU interest for those 

years, and explicitly stated that "LCU Interest is OFF." Appx339-341. 

4 Congress enacted section 6631 as part of the "Taxpayer Protection and Rights" 
Title in the Internal Revenue Service Restructuring and Reform Act of 1998, which 
included a number of changes to the Code intended to help and protect taxpayers in 
their interactions with the IRS. Pub. L. No. 105-206, 112 Stat. 685, 745. As part of 
the protections for taxpayers, section 6631 requires the IRS to provide individual 
taxpayers with the detail to support the amount of interest charged by the IRS. See 
S. Rep. No. 105-174 at 66 (1998) (Conf. Rep.), as reprinted in 1998-3 C.B. 537, 
602; Staff of Joint Comm. on Taxation, 105th Cong., General Explanation of the 
Tax Legislation Enacted in 1998 at 79-80 (Joint Comm. Print 1998). Section 6631 
has nothing to do with TEFRA, section 6230(c)(2)(A), or providing notice for any 
period of limitations. 
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C. The 2004-2006 Examinations 

The IRS also conducted separate examinations of the Partnership and GMI 

corporate returns for the 2004-2006 tax years. The corporate-level examinations 

were later expanded to include GMI's consolidated returns for its 2007 and 2008 tax 

years. 

1. The 2004-2006 Partnership Settlement Agreements Made No 
Determinations with Regard to Interest 

On November 1, 2010, the IRS and GMI executed Forms 870-LT(AD) (the 

"2004-2006 Partnership Settlement Agreements") to settle partnership items and 

certain affected items. Appx379. As was the case with the 2002-2003 Partnership 

Settlement Agreements, the 2004-2006 Partnership Settlement Agreements included 

numerous calculations but provided no interest determinations, no reference to the 

application of LCU interest, nor any applicable date to be used for the calculation of 

LCU interest. See, e.g., Appx388-397. As before, the only reference to interest was 

a statement that interest would be assessed as provided by law. Appx388. Further, 

while GMI agreed to the assessment of lawful interest, it did not agree to the 

assessment of interest in excess of what could be legally imposed. At this point in 

time, as GMI was not notified of any amount of interest (LCU or otherwise), there 

was no live dispute over interest, and interest was not a settled item. 
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2. The 2004-2006 Thirty-Day Letter Cannot be a Notice of 
Computational Adjustment for LCU Interest Imposed with 
Respect to the Partnership Proceedings 

On March 4, 2011, the IRS issued to GMI documents in the form of a letter, 

Letter 950, which is commonly called a "30-day letter" (the "2004-2006 Thirty-Day 

Letter").5 Appx478-479. Letter 950 is the form letter that the IRS uses to apprise 

taxpayers of the examining agent's proposed adjustments in non-TEFRA 

examinations.6 See Internal Revenue Manual 4.10.8.12.4 (Aug. 11, 2006). It advises 

(among other things) that, if the taxpayer wants to appeal the agents' determinations, 

it must file an administrative "protest" with the IRS Office of Appeals within 30 

days. The IRS's issuance of the 2004-2006 Thirty-Day Letter to cover both 

corporate- and partnership-related items is an example of the IRS failing to follow 

its own procedures and conflating the Corporate and Partnership Proceedings. 

5 The 2004-2006 Thirty-Day Letter, a 2-page document, contained numerous 
attachments covering both Corporate examination and Partnership examination 
adjustments and totaled in excess of 80 pages. Appx478-558. 

6 Thirty-day letters are used to conclude the examination phase of non-TEFRA 
examinations. They allow the taxpayer 30 days to file an appeal to the Office of 
Appeals, whereas Letter 1827, commonly referred to as a 60-day letter, is used to 
conclude the examination phase of a TEFRA-partnership examination. Letter 1827 
is commonly referred to as a 60-day letter because the partnership has 60 days 
(instead of 30 days) to file an appeal. Internal Revenue Manual 4.31.2.6.2.4 (Apr. 
20, 2017). 
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The 2004-2006 Thirty-Day Letter conflates proposed adjustments resulting 

from the 2004-2006 examinations of GMI's consolidated returns with the 

partnership and affected items that the parties previously settled in the 2004-2006 

Partnership Settlement Agreement. See, e.g., Appx490-491 (showing corporate 

adjustments to GMI and Partnership adjustments resulting from the Partnership). On 

its face, the 2004-2006 Thirty-Day Letter does not purport to finally determine or 

compute any amount. Appx478-479. It notifies GMI (albeit incorrectly) that it can 

appeal all items to the Office of Appeals, which was patently wrong as no appeal 

was available for the items settled in the Partnership Proceedings. Id. The 2004-

2006 Thirty-Day Letter makes no reference to section 6230(c)(2)(A), nor does it 

give any indication that it should be construed as a notice of computational 

adjustment for purposes of section 6230(c)(2)(A). Id. 

With regard to interest, the 2004-2006 Thirty-Day Letter references that LCU 

interest may be imposed, but fails to provide an interest computation, fails to provide 

an applicable date for the application of LCU interest to underpayments of tax from 

the Corporate or Partnership Proceedings, and fails to distinguish whether LCU 

interest might apply to any Partnership underpayments and, if so, to which ones. 

Appx478-479. The 2004-2006 Thirty-Day Letter included an attached Form 4549-

A, Income Tax Examination Changes, which showed the amount of tax due for each 

year but showed "0" (zero) on the interest lines. Appx482-483. 
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3. The IRS's Assessment and GMI's Payment of Interest Did 
Not Provide Notice of LCU Interest or the Applicable Date 

Similar to the assessment for GMI's 2002 and 2003 tax years, the IRS's 

internal transcripts show that the IRS assessed interest for GMI's 2004 through 2006 

tax years on May 9, 2011 (although the transcripts do not reflect whether the interest 

assessed included LCU interest or whether that interest related to Partnership 

Proceedings).7 Appx208; Appx217; Appx226. And as was the case for 

underpayments for 2002 and 2003, on April 11, 2011, GMI made payments to the 

IRS that were intended to satisfy all underpayments from both the Corporate and 

Partnership Proceedings and any LCU interest that might have accrued on those 

underpayments. Appx644 ¶ 52. At the time of payment, GMI had not received a 

bill, computation, or other demand for the payment of tax or interest. Again, GMI 

computed the interest for those years using its understanding of the IRS's legal 

position in order to stop further interest from accruing. 

4. The Section 6631 Letter Did Not Provide Notice of LCU 
Interest for Section 6230 Purposes 

On June 14, 2011, the IRS sent to GMI Letter 3535 with respect to its 2004 

through 2006 tax years, two months after having previously sent to GMI Letter 3535 

7 The IRS will only send a transcript to a taxpayer upon request from the taxpayer. 
The GMI transcripts, dated February 19, 2014, and referenced by the trial court were 
produced in this litigation with the government's motion to dismiss. Appx8. 
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on April 18, 2011, with respect to its 2005 and 2006 tax years. Appx559. The form 

letter was identical to the above-described Letters 3535 that the IRS sent to GMI 

with respect to its 2002 and 2003 years, which as explained before also covered 2004 

and 2005. Like the 2004-2006 Thirty-Day Letter, this letter conflates items from the 

Corporate Proceedings and Partnership Proceedings. Moreover, neither the letter, 

nor the accompanying schedules makes any reference to section 6230, to making an 

adjustment to GMI's liability, to partnership items, or to affected items. It affirms 

that the schedules are being provided for information only, and states that GMI 

should do nothing but wait for a later bill or refund. Appx559-563. 

D. GMI's Corporate Settlement Agreements Expressly Reserved 
GMI's Right to Challenge Interest 

While the 2002-2003 Partnership Settlement Agreements, executed in July 

2010, and the 2004-2006 Partnership Settlement Agreements, executed in November 

2010, settled all partnership items and certain specified affected items that were in 

dispute in those years, they did not settle disputes over interest. On November 8, 

2011, GMI executed a Form 870-AD, which the IRS countersigned on December 1, 

2011 (the "Global Settlement Agreement"). Appx604-605. Notwithstanding the 

prior execution of the 2002-2003 Partnership Settlement Agreement and 2004-2006 

Partnership Settlement Agreement, the Global Settlement Agreement, prepared by 

the IRS, memorialized the settlement of all corporate items, partnership items, and 
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affected items for all years from 2002 through 2008, except four items that the parties 

specifically excluded. Id. Among the items expressly excluded was interest. Id. 

The parties executed the Global Settlement Agreement after GMI made the April 

11, 2011 payments of interest with respect to its 2002 through 2006 years and agreed 

that "Taxpayer reserves the right to challenge interest calculations made by the 

Service with respect to all years/periods covered by this [settlement agreement]." 

Id. 

III. PROCEDURAL BACKGROUND 

A. GMI Timely Filed Its Administrative Refund Claims and Lawsuit 

On March 28, 2013, less than two years after GMI made payments of interest 

with respect to the 2002-2003 Partnership Proceedings and 2004-2006 Partnership 

Proceedings, GMI timely filed Forms 843, Claim for Refund and Request for 

Abatement, claiming a refund of overpaid LCU interest. Appx638-639 ¶¶ 27-28. 

On July 15, 2013, the IRS denied GMI's refund claims. Appx639 ¶ 29. Thereafter, 

on January 30, 2014, GMI timely filed suit in the Court of Federal Claims to recover 

the overpaid LCU interest. Appx42-65. 

B. The Proceedings Below 

The government moved to dismiss for lack of jurisdiction. Appx128. In its 

view, GMI's refund claims, which arise out of a dispute over the applicable date for 

LCU interest, were not timely because they were not filed within the 6-month refund 
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limitation period imposed by section 6230(c)(2)(A) for claims based on the IRS's 

erroneous computation of a "computational adjustment" to a partner's tax liability. 

Appx128. That limitation period begins to run after the IRS has mailed the partner 

a notice of computational adjustment that provides the adjustment at issue. Id. 

GMI responded that the government had mischaracterized GMI's claim for 

refund as a dispute over an erroneous computation of a computational adjustment. 

Appx576. In fact, GMI's claims were grounded on the IRS's legal error in applying 

section 6621(c)(2)(A), rather than section 6621(c)(2)(B)(i), to determine the 

applicable date for the application of LCU interest. Because there is nothing 

computational about that substantive legal error, GMI argued that section 6230(c)'s 

6-month refund limitation period has no application and that the 2-year period of 

limitations under section 6511(a) applies.8 Appx575-576. GMI also argued that, 

even if section 6230(c) somehow applied, the IRS had never mailed any "notice of 

computational adjustment" to GMI with respect to LCU interest and, therefore, even 

if the foreshortened 6-month refund period could somehow be found to apply to its 

refund claims, that period never commenced. Appx592-593. 

8 The court determined that if the 6-month limitations period in section 
6230(c)(2)(A) does not apply, GMI's claims were timely filed and the court has 
jurisdiction. Appx13. 
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The court granted the government's motion and dismissed the claims for lack 

of jurisdiction. Appx30. This timely appeal followed. Appx775. 
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The court granted the government’s motion and dismissed the claims for lack 

of jurisdiction.  Appx30.  This timely appeal followed.  Appx775. 
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SUMMARY OF THE ARGUMENT 

As relevant here, section 6230(c)(1) allows a partner to file a refund claim on 

the "grounds that . . . the Secretary erroneously computed a computational 

adjustment necessary . . . to apply to the partner a settlement." Section 6230(c)(2)(A) 

provides that such a refund claim must be filed "within 6 months after the day on 

which the Secretary mails the notice of computational adjustment to the partner." 

The trial court erroneously determined that this short refund limitation period applies 

to GMI's claims for refund of overpaid LCU interest and dismissed its claims for 

lack of jurisdiction. Appx30. The relevant refund period is section 6511(a)'s 2-

year-from-payment period. 

There are three independent reasons why the court 's error requires reversal. 

First, the trial court erroneously found that, by their terms, both section 

6230(c)(2)(A) and section 6511(a) apply to GMI's claims. Appx26-27. As a result, 

the court resorted to the specific-governs-the-general canon of construction to hold 
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claims are not attributable to partnership items; they are attributable to partner-level 

items. LCU interest, and an applicable date in particular, are not partnership items. 

Incredibly, the trial court ignored section 6230(d)(6). The court 

acknowledged that section 6511(g) makes section 6511(a) inapplicable to claims 

attributable to partnership items, but thought that the point is irrelevant because 

section 6511(g) does not expressly preclude section 6230(c) from applying to other 

claims. Appx27-29. Therefore, the court felt free to apply a canon of construction 

that resolves textual conflicts by preferring a specific statute over a less precise one. 

Appx25-27. Instead of reconciling these provisions (an easy task in light of sections 

6230(d)(6) and 6511(g)), the court strained to find a conflict to which the preemption 

canon could apply. That was impermissible. As the Supreme Court has repeatedly 

explained, courts are supposed to harmonize Congress's enactments, not create false 

conflicts between them. 

The second, independent reason why the trial court erred in dismissing GMI's 

claims is that, by its own terms, section 6230(c) does not apply to these claims. 

Section 6230(c)(2)(A) provides a refund limitation period that applies to refund 

claims made under section 6230(c)(1)(A) or (C). As relevant here, section 

6230(c)(1)(A) provides for refund claims based on the grounds that "the Secretary 

erroneously computed a computational adjustment necessary . . . to apply to the 

partner a settlement . . . ." The grounds for GMI's claims are that the applicable date 
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for the accrual of LCU interest on underpayments resulting from the Partnership 

Proceedings to commence is not, as the government argues, the date on which the 

IRS sent 30-day letters in Corporate Proceedings. Appx577. Applying the wrong 

statute to determine the applicable date for the imposition of LCU interest is not an 

erroneous computation, but a legal error. Further, GMI settled all Partnership items 

and certain affected items that resulted from the Partnership Proceedings, but the 

Partnership settlements did not settle any disputes over LCU interest, including 

especially any dispute about the applicable date on which LCU interest starts to 

accrue. See, e.g., Appx 314-311; see also Appx604-605 (confirming that the legal 

issues surrounding interest had not previously been settled). Therefore, by its terms 

section 6230(c) is wholly inapplicable to GMI's claims, because resolution of the 

claims is not necessary to apply the partnership settlements. 

The third independent reason why the trial court erred in dismissing GMI's 

claims on jurisdictional grounds is that the IRS never sent the statutorily required 

notice of computational adjustment. 26 U.S.C. § 6230(c)(2)(A). In this regard, the 

trial court seemed to confuse "information" about the IRS's positions regarding 

computational adjustments with a jurisdictionally required document—a notice of 

computational adjustment. Appx22-24. The trial court took the view that if a partner 

believes that the IRS has erroneously computed a computational adjustment 

necessary to apply a settlement, it should file a claim for refund based on belief rather 
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than receipt of a specific written notice. However, section 6230(c)(2)(A) requires 

that the partner file a claim for refund "within 6 months after the day on which the 

Secretary mails the notice of computational adjustment to such partner." To be valid, 

a notice of computational adjustment must be in writing, mailed, and include the 

computation that the partner claims is erroneous. 26 U.S.C. §6230(c)(2)(A). Here, 

GMI never received a notice that satisfied those criteria with respect to interest 

generally and LCU interest and the applicable date, in particular. 

Instead of identifying a notice of computational adjustment for the relevant 

LCU interest issue, the trial court focused on whether various documents and events, 

cobbled together, provided "information" from which GMI could infer the IRS's 

positions on LCU interest, make payment based on those inferences, and file a claim 

for refund. Appx22-24. Section 6230(c)(2)(A)'s 6-month limitations period does 

not, however, turn on information or knowledge. It requires that the Secretary send 

a written and mailed notice of computational adjustment that includes the 

computation that is the subject of the claim. 26 U.S.C. § 6230(c)(2)(A). The trial 

court identifies no written and mailed document that started the section 

6230(c)(2)(A) period. There is none. 
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STANDARD OF REVIEW 

This Court reviews the Court of Federal Claims' dismissal for lack of subject 

matter jurisdiction de novo. See Coast Prof?, Inc. v. United States, 828 F.3d 1349, 

1354 (Fed. Cir. 2016); Frazer v. United States, 288 F.3d 1347, 1351 (Fed. Cir. 2002). 

In reviewing dismissal on the pleadings, the factual allegations of the complaint are 

taken as true, and must be construed in a light most favorable to the plaintiff. See 

Estes Express Lines v. United States, 739 F.3d 689, 692 (Fed. Cir. 2014). 
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ARGUMENT 

I. THE COURT ERRED IN HOLDING THAT SECTION 6230(c)(2)(A) 
PROVIDED THE APPLICABLE LIMITATIONS PERIOD INSTEAD 
OF SECTION 6511(a) 

The parties disagree over which statutory provision provides the limitations 

period governing GMI's claims. GMI contends that its claims were timely because 

it indisputably filed suit within the limitations period established by section 6511(a). 

Under that provision, a claim for refund of paid underpayment interest is barred if 

not filed within the later of three years from the date the return was filed or two years 

from the date the interest was paid. See 26 U.S.C. § 6511(a). GMI paid the interest 

here on April 11, 2011, and filed its administrative refund claims on March 28, 

2013—within two years. Appx638-639 IN 26-28; Appx644-645 I 52-55. GMI 

filed suit within the 2-year period set by section 6511(a), as the trial court 

acknowledged. Appx13. 

But the trial court found GMI's claims untimely because it agreed with the 

government that section 6230(c)(2)(A) provides the applicable limitations period 

and preempts any application of section 6511(a). Appx30. As relevant here, section 

6230(c)(2)(A) governs only refund claims whose grounds are that "the Secretary 

erroneously computed any computational adjustment necessary . . . to apply to the 

partner a settlement." 26 U.S.C. § 6230(c)(1)(A)(ii). Such claims must "be filed 
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within 6 months after the day on which the Secretary mails the notice of 

computational adjustment to the partner." 26 U.S.C. § 6230(c)(2)(A). 

Faced with these competing limitations periods, the trial court concluded that 

section 6230(c)(2)(A) was more specific and so it preempted section 6511(a). 

Appx26-27. That conclusion was incorrect for several reasons. 

A. The Statutory Text Shows That Section 6230(c) Applies Only to 
Computational Adjustments That Are Attributable to Partnership 
Items 

The trial court's most basic error was giving insufficient weight to Congress's 

express instructions about the relationship between section 6230(c)(2)(A) and 

section 6511(a). When Congress enacted TEFRA in 1982, it understood that the text 

of the two provisions might lead to conflicting deadlines, and so in both sections it 

enacted clear statutory language defining the circumstances in which each 

limitations period applies. See Pub. L. No. 97-248, § 402(a), (c)(7) (codified as 

amended at 26 U.S.C. §§ 6230(d)(6), 6511(g)). Specifically, Congress directed that 

section 6230(c)'s 6-month limitations period applies only where the claim seeks a 

refund for tax attributable to a partnership item. In all other circumstances, the 2- or 

3-year limitations period of section 6511(a) controls. 

Specifically, during the years at issue here, section 6511(g) stated: 

In the case of any tax imposed by subtitle A [i.e., income tax] with 
respect to any person which is attributable to any partnership item (as 
defined in section 6231(a)(3)), the provisions of . . . subsections (c) and 
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(d) of section 6230 shall apply in lieu of the provisions of this 
subchapter [i.e., subchapter B of chapter 66, which includes section 
6511(a)] . 

26 U.S.C. § 6511(g) (emphasis added). In other words, section 6230(c)'s 6-month 

period, rather than section 6511(a)'s 2-year period, applies to refunds attributable to 

a partnership item. 

Section 6230(d)(6) says the same. During the years at issue here, it stated: 

Subchapter B of chapter 66 (relating to limitations of credit or refund 
[which includes section 6511(a)]) shall not apply to any credit or refund 
of an overpayment attributable to a partnership item. 

26 U.S.C. § 6230(d)(6) (emphasis added). Again, section 6230(c) applies instead of 

section 6511(a) when the refund concerns an overpayment attributable to a 

partnership item. 

A third provision confirms the same rule. Section 7422, which imposes 

conditions on a taxpayer's right to bring a civil action for refund, stated at the 

relevant time that "[n]o action may be brought for a refund attributable to partnership 

items (as defined in section 6231(a)(3)) except as provided in section 6228(b) or 

section 6230(c)." 26 U.S.C. § 7422(h). 

Taken together, these provisions determine when section 6230(c)'s 6-month 

limitations period applies in lieu of the 2-year period set out in section 6511(a). If 

the claim seeks a refund for tax attributable to a partnership item, section 6230(c) 

applies. Otherwise, section 6511(a) applies. 
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If there were any doubt that section 6230(c) applies only to claims for refund 

that are attributable to partnership items, it was erased by a 1997 amendment to 

section 6230(d)(6). See Taxpayer Relief Act of 1997, Pub. L. No. 105-34, 

§ 1239(c)(1), 111 Stat. 787, 1028. When enacted in 1982, section 6511(g) referred 

only to claims attributable to partnership items, but section 6230(d)(6) disengaged 

section 6511(a) for any "refund of an overpayment attributable to a partnership item 

(or an affected item)." Pub. L. No. 97-248, § 402(a) (emphasis added). But in 1997, 

Congress deleted the parenthetical reference to "an affected item," making it clear 

that section 6230(c) applies only to overpayments that are attributable to partnership 

items and does not apply to overpayments attributable to affected items.9 Pub. L. 

No. 105-34, § 1239(c)(1). 

As these provisions make clear, section 6230(c)(2)(A)'s 6-month period is not 

a stand-alone statute. On the contrary, it must be read in context with sections 

6230(d)(6) and 6511(g), which are integral parts of the TEFRA scheme and which 

harmonize any perceived conflict between section 6230(c)(2)(A) and section 

9 As one Federal district court explained: "In other words, the 1997 amendment 
results in different treatment, on one hand, for the refund of an overpayment 
attributable to a partnership item and, on the other hand, for the refund of an 
overpayment attributable to an affected item." United States v. Steinbrenner, 949 F. 
Supp. 2d 1210, 1219 (M.D. Fla. 2013). The court went on to note that, despite the 
absence of legislative history providing Congress's intent, "the intent is manifest." 
Id. at 1219 n.4. 
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6511(a). Simply put, a refund claim that is not attributable to a partnership item is 

governed by section 6511(a)'s 2-year period, not section 6230(c)'s 6-month period. 

That makes sense, for as this Court has noted, "whether a tax item is a 'partnership 

item' governs how the TEFRA procedures apply." Keener v. United States, 551 

F.3d 1358, 1361 (Fed. Cir. 2009). 

Thus, a critical question in determining the applicable limitations period is 

whether the claim seeks a refund for tax attributable to a partnership item. Rather 

than address that issue, however, the court below held that whether GMI's claims 

for refund are attributable to a partnership item is "irrelevant." Appx28. Instead, it 

adopted a reading of section 6230(c) that creates false conflict between the Code's 

limitations periods that requires reversal. 

B. The Court Erred by Applying the Preemption Canon Where No 
Conflict Exists 

Instead of following the guidance that Congress provided in sections 

6230(d)(6) and 6511(g), the trial court held that section 6230(c) preempts section 

6511(a) regardless of whether GMI's claims are attributable to a partnership item. 

Appx25-29. The trial court's interpretation of the statutory framework is untenable. 

The trial court's preemption ruling rests on a misapplication of the specific-

governs-the-general canon and a misreading of EC Term of Years Trust v. United 

States, 550 U.S. 429, 433 (2007). There, the Supreme Court held that a shorter 
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limitations period set out in the Code preempted the general deadlines for refund 

claims set out in the general judicial procedures of Title 28 of the United States Code, 

but its reasons for so holding have no application here. Id. at 436. 

The plaintiff in EC Term of Years Trust was seeking a tax refund for an 

allegedly wrongful levy on trust property. 550 U.S. at 430. Section 7426(a) provides 

that such claims may be brought in court but must be brought within 9 months of the 

date of the levy. 550 U.S. at 431. The plaintiff filed a Federal lawsuit outside that 

deadline, and it was dismissed. Id. at 432. It then pursued an administrative claim 

followed by another lawsuit, relying on 28 U.S.C. § 1346(a)(1). 550 U.S. at 433. 

The Supreme Court held that this alternative path was unavailable because Congress 

had specifically tailored section 7426(a) as the exclusive avenue for challenging 

wrongful levies. 550 U.S. at 433-34. And, if the general refund period of limitations 

were available, that would undermine the purpose of section 7426(a) and its 9-month 

limitations period, effectively rendering it a nullity that plaintiffs could always 

"effortlessly evade." 550 U.S. at 434. In fact, the Court said it was impossible to 

"reconcile the 9-month limitations period for a wrongful levy claim under 

§ 7426(a)(1) with the notion that the same challenge would be open under 

§ 1346(a)(1) for up to four years." 550 U.S. at 435. This "irreconcilable conflict" 
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Case: 19-1124      Document: 11     Page: 45     Filed: 02/11/2019



The stark difference between EC Term of Years Trust and this case is that 

here, Congress has expressly harmonized the two different limitations periods. As 

explained, Congress has made clear that section 6230(c)'s 6-month limitations 

period applies only where the claim seeks a refund for tax attributable to a 

partnership item. In all other circumstances (of relevance here), section 6511(a)'s 

2- or 3-year limitations period controls. 

Because Congress has already harmonized the different limitations periods, it 

was error for the court below to invoke the general/specific canon. It is hornbook 

principle of statutory interpretation that "[t]he general/specific canon . . . deals with 

what to do when conflicting provisions simply cannot be reconciled." Antonin 

Scalia & Bryan A. Garner, Reading Law: The Interpretation of Legal Texts 183 

(2012). Here, Congress anticipated and resolved the conflict that otherwise would 

have arisen. In such circumstances, Congress's harmonization of sections 

6230(c)(2)(A) and 6511(a) must be respected. See Grossman v. United States, 57 

Fed. Cl. 319, 323-24 (2003) (explaining that the preemption canon applies only 

where there is an irreconcilable conflict, with the decided preference being instead 

to harmonize the provisions if possible), aff'd, 95 F. App'x 356 (Fed. Cir. 2004). As 

the Supreme Court recently emphasized, "[a] party seeking to suggest that two 

statutes cannot be harmonized, and that one displaces the other, bears the heavy 

burden of showing a clearly expressed congressional intention that such a result 
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should follow." Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1624 (2018) (citation 

quotation marks omitted). Indeed, there is a "strong presumption that repeals by 

implication are disfavored and that Congress will specifically address preexisting 

law when it wishes to suspend its normal operations in a later statute." Id. (citation, 

brackets, and quotation marks omitted). Congress did exactly that here when it 

enacted sections 6230(d)(6) and 6511(g), and so the trial court cannot displace 

section 6511(a) based on its manufactured conflict. 

Further, if section 6230(c)(2)(A) were interpreted as the court suggests, it 

would render sections 6511(g) and 6230(d)(6), which Congress added to remove any 

conflict between the limitations periods, superfluous. Those two subsections would 

be unnecessary because section 6230(c) would already apply for all of the claims 

described in sections 6511(g) and 6230(d)(6) (those attributable to partnership 

items), as well as those which are not attributable to partnership items. Courts should 

"give effect, if possible, to every clause and word of a statute, avoiding, if it may be, 

any construction which implies that the legislature was ignorant of the meaning of 

the language it employed." Montclair v. Ramsdell, 107 U.S. 147, 152 (1883). The 

trial court's reading fails to do so. 

The relevant statutes here, section 6511(g) and section 6230(d)(6), were 

enacted as integral components of a unified statutory scheme designed to ensure 

there is no conflict between the scope of section 6511(a) and section 6230(c)(2)(A). 
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The reciprocal function of section 6230(d)(6), providing that section 6511(a) shall 

not apply to overpayments attributable to partnership items, and section 6511(g), 

providing that sections 6230(c) and (d) shall apply to partnership items, removes any 

potential conflict between sections 6230(c) and 6511(a). Those two statutory 

provisions, which both require that the claim be attributable to a partnership item, 

work in unison to define the specific scope of section 6230(c). 

The trial court failed to analyze section 6230(d)(6) at all, and erroneously 

concluded that "[n]either section 7422(h) nor 6511(g) indicate that refunds 

attributable to partnership items are the only instances in which section 6230(c) must 

apply for claims with respect to partnership items." Appx27 (emphasis added). But 

once again, the court departed from settled principles of interpretation. A statute's 

"express exception to [a general provision] implies that there are no other 

circumstances under which" section 6511(a) gives way to section 6230(c), for under 

the expressio unius canon "[t]he expression of one thing implies the exclusion of 

others." See Jennings v. Rodriguez, 138 S. Ct. 830, 844 (2018) (citation omitted). 

Congress deliberately enacted a precise, unified statutory scheme that 

provides express rules for determining which limitations period applies. There is no 

place for preemption, as the statutes at issue are in harmony. The shortened 6-month 

limitations period of section 6230 only applies for refunds attributable to partnership 

items. The court erred in holding otherwise. 
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C. GMI's Claims for Refund Are Not Attributable to Partnership 
Items and So Section 6511(a) Applies 

The trial court erred in holding that whether GMI's claims for refund are 

attributable to a partnership item is "irrelevant." Appx27-28. Sections 6230(d)(6) 

and 6511(g) show that that is the dispositive question. Under well-settled principles, 

GMI's claims that the IRS applied the wrong applicable date provision under section 

6621(c) are clearly not claims attributable to partnership items. 

It is well-settled that partnership items are those that affect the partnership as 

a whole, while items that do not affect the partnership as a whole are not partnership 

items. See, e.g., Prochorenko v. United States, 243 F.3d 1359, 1363 (Fed. Cir. 2001); 

Keener v. United States, 551 F.3d 1358, 1364 (Fed. Cir. 2009). The category of 

partnership items is central to TEFRA's whole reason for being. Precisely because 

partnership items are those that affect the entire partnership, analyzing them at the 

partnership level achieves equal treatment for all partners. See United States v. 

Woods, 571 U.S. 31, 38 (2013); Schell v. United States, 589 F.3d 1378, 1381-82 

(Fed. Cir. 2009); Keener, 551 F.3d at 1363-64. In contrast, when partner-specific 

facts are necessary, an issue is more appropriately determined at the partner level. 

See Prochorenko, 243 F.3d 1359 (Fed. Cir. 2001); Keener, 551 F.3d at 1366. 

Neither the applicability of LCU interest nor the applicable date are 

partnership items. Far from affecting the partnership as a whole, LCU interest and 
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the applicable date depend on the specific circumstances of the taxpayer, which is 

GMI here. See 26 U.S.C. § 6621(c)(3) (defining "large corporate underpayment" 

based on, inter alia, taxpayer's status as a C corporation). 

Nor are they "attributable" to partnership items. An item that is not a 

partnership item does not become "attributable to a partnership item" merely 

because a partner seeks a refund related to underpayments of partnership taxes. See 

Keener, 551 F.3d at 1366; Prochorenko, 243 F.3d at 1363. The "attributable to" 

requirement demands more than a "but for" relationship between the refund and a 

partnership item. See Prochorenko, 243 F.3d at 1363; Monti v. United States, 223 

F.3d 76, 82 (2d Cir. 2000); United States v. Steinbrenner, 949 F. Supp. 2d 1210, 

1215-17 (M.D. Fla. 2013). Rather, a refund is attributable to the items on which it 

is based. See Keener, 551 F.3d at 1366; Prochorenko, 243 F.3d at 1363 (relying on 

the analysis set forth in Monti, 223 F.3d at 82); Steinbrenner, 949 F. Supp. 2d at 

1215-1217 (treating loss carrybacks arising from partnership settlements as an item 

that is not a partnership item and is not attributable to a partnership item). Where, 

as here, a refund is based on items that are determined by the unique circumstances 

of a partner and affect only that partner, the refund is attributable to those 

nonpartnership items. 

In Prochorenko, this Court considered whether a partner's right to consistent 

settlement of partnership items, as provided by section 6224(c)(2), was itself 
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attributable to a partnership item. 243 F.3d at 1363. The Court held that that right 

was not attributable to a partnership item. Id. As the Court explained, an item is not 

attributable to a partnership item if it "is entirely dependent on [the partner's] own 

unique factual circumstances, and has no effect on and is not affected by the tax 

liability of any of the other . . . partners." Id. In fact, "[c]onstruing the phrase 

`attributable to partnership items' so broadly as to cover claims that depend on the 

unique circumstances of an individual partner, and that only affect that partner, 

would be contrary to the system of separate treatment of partnership items and 

nonpartnership items established by Congress in enacting TEFRA." Id. 

Under section 6621(c), LCU interest applies only to corporate taxpayers and 

may be imposed only if certain partner-level facts obtain. This interest is 

quintessentially not a partnership item, and is at most an affected item. Thus, by its 

terms, LCU interest cannot be imposed on the partnership as a whole but is instead 

imposed at the partner level, after making partner-level determinations. A 

determination at the partner level that LCU interest applies to a particular partner 

has no impact whatsoever on the partnership or any other partner and is not 

"attributable to a partnership item" but attributable to the unique partner facts.1°

1° At oral argument below, the government conceded that partner-level fact 
determinations were required to determine the applicable date for the application of 
LCU interest. Appx693 at 18:8-15. 
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For similar reasons, the IRS's preferred applicable date for LCU interest is 

not attributable to partnership items. Under the government's theory, section 

6621(c)(2)(A) applies here and sets the applicable date with reference to the date of 

the 30-day letters issued in the Corporate Proceedings for GMI's consolidated 

corporate return. Appx134-135. Partnership items cannot be adjusted in non-

TEFRA proceedings. Under section 6621(c)(2)(A)(i), partnership items are wholly 

irrelevant. An item determined wholly without regard to any partnership item, i.e., 

the applicable date, cannot be attributable to a partnership item. The government's 

argument that a dispute centered on a notice issued in the Corporate Proceedings can 

only be challenged under specialized TEFRA rules that only apply to the Partnership 

Proceedings defies all logic and common sense. The government cannot have it both 

ways. 

Neither LCU interest nor the applicable date are partnership items. Nor are 

they attributable to partnership items. The factual determinations regarding both the 

application of LCU interest and the applicable date are unique to a partner and are 

based on unique partner-specific facts. Because a dispute over the applicable date 

is the ground for the claims here, it is not attributable to any partnership item and it 

is thus not an item described by section 6511(g) and section 6230(d)(6). That means 

that section 6511(a), rather than section 6230(c)(2)(A), applies. See Prochorenko, 

243 F.3d at 1363; Monti, 223 F.3d at 82. 
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II. THE COURT ERRED IN HOLDING THAT SECTION 6230(c)(2)(A) 
APPLIES BY ITS TERMS 

The foregoing discussion explained why, when both sections 6230(c)(2)(A) 

and 6511(a) seem by their terms to apply, sections 6230(d)(6) and 6511(g) prevent 

any conflict. But here there is not even an apparent conflict, because even by its 

own terms section 6230(c)(2)(A) does not apply to the refund claims at issue here. 

The court's determination to the contrary is error. 

The court based its contrary conclusion on a regulation, which provides: 

A computational adjustment includes any interest due with respect to 
any underpayment . . . to reflect properly the treatment of partnership 
items. 

26 C.F.R. § 301.6231(a)(6)-1(b). In the court's view, this regulation means that all 

interest on underpayments that result from a partnership proceeding qualifies as a 

computational adjustment subject to section 6230(c). Appx15-18. 

That broad conclusion cannot be justified. To be sure, interest is often a matter 

of computation: the interest rate is applied to (and compounded on) a principal 

amount for a period of time running from a start date to the end of the period. But 

interest disputes are not always computational. As is the case here, they may involve 

noncomputational legal and factual questions that must be answered before the 

interest can be computed. Those questions are not interest computations and are not 

themselves computational adjustments subject to section 6230(c). The trial court 
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erred by assuming that, because interest must ultimately be computed, then all of the 

factual and legal elements that must be determined to compute interest are 

themselves subject to section 6230(c). 

A. The Grounds for GMI's Claims for Refund Are That The IRS 
Committed Legal Error in Determining The Applicable Date 

The court's error is apparent from the statutory language. First, section 

6230(c)(1)'s application depends on the particular "grounds" of the taxpayer's 

claim: 

A partner may file a claim for refund on the grounds that —

(A) the Secretary erroneously computed any computational 
adjustment necessary — 

(i) to make the partnership items on the partner's return 
consistent with the treatment of the partnership items on the 
partnership return, or 

(ii) to apply to the partner a settlement, a final partnership 
administrative adjustment, or the decision of a court .... 

26 U.S.C. § 6230(c)(1) (emphasis added). Thus, to determine whether section 

6230(c) applies, the "grounds" for the claims for refund must be identified. 

As previously explained, the grounds for GMI's claims involve a question of 

law, i.e., which statutory provision applies to determine the applicable date? The 

government argues that section 6621(c)(2)(A), which applies to deficiency 

proceedings, provides the applicable date for Partnership-related underpayments. 

However, GMI argues that section 6621(c)(2)(B)(i), which applies to nondeficiency 
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6230(c) applies, the “grounds” for the claims for refund must be identified. 

As previously explained, the grounds for GMI’s claims involve a question of 

law, i.e., which statutory provision applies to determine the applicable date?  The 

government argues that section 6621(c)(2)(A), which applies to deficiency 

proceedings, provides the applicable date for Partnership-related underpayments.  

However, GMI argues that section 6621(c)(2)(B)(i), which applies to nondeficiency 
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proceedings, provides the applicable date for Partnership-related underpayments. 

This core disagreement between the parties, which furnishes the grounds for GMI's 

claims, presents a legal issue, not a computational one. While the legal 

determination of the applicable date may cause the ultimate interest computation to 

be wrong, the legal error is not computational. 

B. Determining The Applicable Date Was Not "necessary to apply to 
IGMI] a settlement" 

The court's mistaken view that section 6230(c)(2)(A) applies by its terms to 

GMI's refund claims appears to have been influenced by its erroneous assumption 

that, because interest is not assessed in a deficiency proceeding, all aspects of an 

interest computation must be computational and therefore covered a fortiori by 

section 6230(c).11 See Appx14-15. But the fact that the assessment of interest does 

not require a notice of deficiency does not mean that every claim of error 

determining interest is necessarily subject to section 6230(c). In this case, the only 

claims that could be covered by the plain language of 6230(c) are those that are 

11 The court was distracted by the mechanics for assessing interest, which 
contributed to its erroneous holding. Appx14-17. Interest can always be directly 
assessed following either nondeficiency (partnership) proceedings, or, as the court 
seemed to be unaware, following deficiency (corporate) proceedings. But that has 
nothing to do with whether section 6511(a) applies, or whether section 6511(g) 
disengages section 6511(a) so that section 6230(c)(2)(A) applies. That 
determination turns on whether the claim is "attributable to" a partnership item. 
Further, section 6230(c)(2)(A) does not commence until the IRS mails the partner a 
notice of computational adjustment. 
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necessary to apply to GMI the settlements. 26 U.S.C. § 6230(c)(1)(A)(ii). As stated 

above, the settlements did not cover interest. 

Here, all Partnership items and specified affected items were settled with the 

IRS, and such settlements were reflected on Forms 870-LT(AD). See, e.g., 

Appx314-322; Appx604-605. Notably, GMI did not settle the issue of the applicable 

date or any other aspect of how LCU interest would be imposed. To the contrary, 

the Global Settlement Agreement expressly reserved the right for GMI to dispute 

any interest calculations. Appx604. 

Moreover, the settlements here converted all of the Partnership's partnership 

items into nonpartnership items. This provides yet another reason why GMI's 

claims are not attributable to partnership items and why determining the applicable 

date was not necessary to apply the settlements. This Court has held repeatedly that, 

pursuant to section 6231(b)(1)(C), a partner's partnership items convert to 

nonpartnership items upon settlement. See, e.g., Schell v. United States, 589 F.3d 

1378, 1383 (Fed. Cir. 2009); Prati v. United States, 81 Fed. Cl. 422, 429 (2008); 

Olson v. United States, 37 Fed. Cl. 727, 733 (1997), aff'd, 172 F.3d 1311 (Fed. Cir. 

1999).12 To the extent those items convert, the partner no longer participates in the 

12 The IRS Office of Chief Counsel also agrees. See IRS Chief Couns. Notice CC-
2009-027 at 13 (Aug. 21, 2009), https://www.irs.gov/pub/irs-ccdmicc-2009-027.pdf 
("The partnership items of a partner for a partnership taxable year become 
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partnership-level proceedings. See Schell, 589 F.3d 1378, 1382 (Fed. Cir. 2009). 

The settled partnership and affected items attributable to those partnership items that 

do not require partner-level determinations may then be included in a notice of 

computational adjustment. 26 C.F.R. § 301.6231 (a)(6)-1 . But no TEFRA provision, 

including section 6230(c), has any further application to unsettled items that are not 

computational because the TEFRA proceedings have concluded with respect to that 

partner. See Schell, 589 F.3d at 1383. Accordingly, determining the applicable date 

and imposing LCU interest was not "necessary . . . . to apply to [GMI] a settlement," 

and section 6230(c)(2)(A) is inapplicable by its terms. 

III. EVEN IF SECTION 6230(c) PROVIDED THE APPLICABLE 
LIMITATIONS PERIOD, NO SUCH PERIOD EVER COMMENCED 

A. The IRS Failed to Mail a "Notice of Computational Adjustment" 
to Initiate the 6-Month Refund Limitation 

Even if section 6230(c)(2)(A) applies to GMI's claims and section 6511(a) is 

irrelevant, GMI's claims were timely because the 6-month limitations period never 

commenced. Section 6230(c)(2)(A) is explicit about the day the 6-month limitations 

period commences. It commences "after the day on which the Secretary mails the 

notice of computational adjustment to the partner." 26 U.S.C. § 6230(c)(2)(A). The 

court erred in holding that the IRS provided GMI "satisfactory notices of 

nonpartnership items as of the date the partner and the Service . . . enter into a 
settlement agreement with respect to partnership items."). 
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computational adjustment" to trigger the commencement of the limitations period 

under section 6230(c)(2)(A). Appx30. 

A "computational adjustment" and a "notice of computational adjustment" are 

not the same. A computational adjustment is "the change in the tax liability of a 

partner which properly reflects the treatment under [the then-applicable TEFRA 

partnership examination rules] of a partnership item." 26 U.S.C. § 6231(a)(6). A 

computational adjustment is thus an amount equal to a change in a partner's tax 

liability resulting from an adjustment to a partnership item. Such an amount has to 

be computed based on the outcome of the partnership proceeding. 

In contrast, a notice of computational adjustment is the written document that 

the IRS must mail to a partner—stating the computational adjustment—in order to 

commence the 6-month period of limitations under section 6230(c)(2)(A). See 26 

U.S.C. § 6230(c). Section 6230(c)(1) is premised on the assumption that the IRS 

(not the partner) has "computed" the computational adjustment. It is that adjustment 

that is then included in a written notice of computational adjustment and mailed to 

the partner. 

If the IRS fails to mail a notice of computational adjustment, the limitations 

period never commences. See 26 U.S.C. § 6230(c)(2)(A). To be mailed, a notice 

has to be in writing. And, a valid notice must provide notice that the IRS has 

computed the computational adjustment at issue. See id. Moreover, the change 
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needs to be identified. See McGann v. United States, 76 Fed. Cl. 745, 760-61 (2007). 

The overarching principle in determining whether a notice of computational 

adjustment is sufficient is whether the mailed notice imparted information sufficient 

to provide the taxpayer with fair notice of the computational adjustment. Id. at 760 

(quoting Scar v. Commissioner, 814 F.2d 1363, 1368 (9th Cir. 1987)). 

The Court of Federal Claims previously held that a sufficient notice of 

computational adjustment must (1) contain the amount of adjustments, (2) contain a 

statement of the increased rate of interest that will apply, and (3) provide the partner 

with some indication that the document is intended to be a notice of computational 

adjustment that triggers a 6-month period of limitations under §6230(c)(2)(A).13 See 

McGann, 76 Fed. Cl. at 760-61. In McGann, the court found a purported notice of 

computational adjustment—in that case Form 4945-A—to be deficient because it 

was misleading. Id. at 759-60. The Form 4945-A provided an underpayment 

13 At oral argument, the court criticized GMI for failing to define the applicable 
standard. GMI's counsel explained the applicable standard is a fairness standard and 
described the applicable factors necessary to satisfy that standard. Appx704 at 
29:13-16; Appx717 at 42:11-25; Appx754 at 79:4-80:22. GMI also explained that 
the documents relied on by the government as constituting a notice of computational 
adjustment were defective, in part, because they failed to provide the applicable date 
for LCU interest or a computation of LCU interest. Appx754 at 79:4-80:22. GMI 
further explained that a defective notice cannot be cured, that all pre-payment 
documents failed to provide the applicable date, and that all documents received 
failed to include any reference to section 6230(c)(2)(A) or even hint at a 6-month 
period of limitations. Appx593 n.4. 
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amount, indicated that enhanced interest would apply, but showed "0.00" as the 

amount of enhanced interest computed. Id. In addition to finding the document to 

be misleading, the McGann court faulted the purported notice for failing to disclose 

that the taxpayers would have to "contest any amounts said to be due within a six-

months' period thereafter" or the courts would lose jurisdiction to entertain any such 

claim. Id. 

Despite the explicit language of section 6230(c) and McGann, the court below 

found that the statute did not support GMI's position. Curiously, it blamed GMI for 

supposedly "offer[ing] no countervailing measure of sufficiency for the court to 

consider" in the sentence immediately before it described GMI's proposed measure 

of sufficiency. Appx20. Instead of addressing the obvious issue of whether the 

information in the documents included the applicable date or computation of LCU 

interest for the Partnership underpayment, the court emphasized that a valid notice 

does not have to expressly state that it is a notice of computational adjustment to be 

one.14 It went on to explain that "the court need not create notice requirements that 

14 The court also erroneously relied on Acute Care Specialists II v. United States, 
727 F.3d 802 (7th Cir. 2013), which is inapposite. In that case, the court found that 
Form 4549-A could constitute a notice of computational adjustment even though it 
did not state that it was such notice because it listed the existence and amount of the 
taxpayers' tax deficiencies and specifically identified the amount of the 
"underpayment attributable [to] Tax Motivated Transactions." 727 F.3d at 813. The 
court's holding has nothing to do with misleading documents purporting to be a 
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neither Congress nor the IRS have established."" Appx23. But the court was not 

asked to create new requirements. It was asked to enforce the statute's existing 

requirements. Section 6230(c)(2)(A) requires that the notice be in writing, be mailed 

to the partner, and provide the computational adjustment so that the adjustment can 

be challenged in a claim for refund. 

B. The Trial Court Erred in Finding That a Notice of Computational 
Adjustment Can Be a Series of Documents Sent Over Time 

The court also attempted to sidestep the lack of any notice of computational 

adjustment here by ruling that the various notices sent by the IRS were sufficient in 

the aggregate. Appx23-24. But, by its plain terms, the 6-month period provided by 

section 6230(c)(2)(A) commences on the day after the date on which the notice of 

notice of computational adjustment under section 6230(c)(2)(A) or the failure to 
include LCU interest in any purported written notice of computational adjustment. 
The court's reliance on Acute Care Specialists II to ignore McGann is erroneous and 
indicates that the court either missed or ignored the more fundamental flaws in the 
documents at issue in the instant case. 

15 The IRS's failures to issue a notice of computational adjustment sufficient to 
apprise partners that it had computed a computational adjustment proved to be so 
pervasive that the IRS amended its procedures for providing a notice of 
computational adjustment to a taxpayer. Appx713-714 at 38:17-39:2; Internal 
Revenue Manual 4.31.3.12.5.1(8) (Jun. 11, 2013). This change occurred after the 
years at issue, but it included the introduction of a new letter, Letter 4735, Notice of 
Computational Adjustment, which the IRS must now send (generally before or the 
same day assessments are made) to a taxpayer with all reports determining 
adjustments. Internal Revenue Manual 4.31.3.12.5.1(8) (June 11, 2013). Not 
surprisingly, Letter 4735 contains language notifying the partner that a refund claim 
must be filed within six months from the date of the letter. 
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computational adjustment is mailed. Multiple notices cobbled together cannot be a 

substitute for "the" (singular article) notice mailed on a certain date as described in 

section 6230(c)(2)(A). 

To be sure, a notice of computational adjustment may be valid for some 

computational adjustments even if it does not provide all computational adjustments 

resulting from the TEFRA proceeding. But a notice of computational adjustment 

that is limited to some computational adjustments cannot possibly start the 6-month 

period for computational adjustments that the notice does not include. A TEFRA 

examination may produce many computational adjustments, and as to any specific 

computational adjustment, the trigger of the 6-month period would be the mailing of 

the notice that applies to the computational adjustment that the claim for refund 

challenges. 26 U.S.C. § 6230(c)(2)(A). 

And so it should be here. What GMI knew or was able to discern about the 

IRS's intent with respect to LCU interest is irrelevant. Assuming section 

6230(c)(2)(A) applies at all, the 6-month period could not start until GMI received 

a proper notice of computational adjustment in connection with the LCU interest and 

its applicable date. Only the mailing date for that specific notification could start 

the running of a 6-month limitations period under section 6230(c)(2)(A). 

The court below failed to identify a notice of computational adjustment that 

covered LCU interest for any of the years at issue. Instead, it circumvented such a 
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requirement by effectively allowing numerous documents to be cobbled together. 

Appx23-24. The approach culminated in the court stating: "Although the IRS 

notices were not as neatly outlined as plaintiff desired, they provide all of the 

necessary information for plaintiff to determine the amount of LCU interest owed . 

" Appx24 (emphasis added). But that is not the relevant question under the 

statute. The question is not whether a careful review of multiple notices provided 

"information" for GMI to do its own computation of LCU interest. The question, 

instead, is whether GMI received a post-settlement, written communication that, 

standing alone, constituted the notice of computational adjustment and commenced 

GMI's 6-month right to file a claim on the ground that the computational adjustment 

was erroneously computed. The court could not identify any such document. 

C. The Court Erred in Holding That a Partner's Payment of a 
Disputed Amount Is Effectively Equivalent to the IRS Mailing the 
Notice of Computational Adjustment 

The trial court emphasized that GMI did not file its claim within six months 

of its payment of the amounts at issue. Appx24. But the date of payment is irrelevant 

under section 6230(c)(2)(A); the date on which the Secretary mails the notice of 

computational adjustment to the partner is what controls. Section 6511(a), on the 
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under section 6230(c)(2)(A); the date on which the Secretary mails the notice of 

computational adjustment to the partner is what controls.  Section 6511(a), on the 
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other hand, keys off the date of payment. The court erroneously imported section 

6511(a)'s payment rule into section 6230(c)(2)(A).16

That was inappropriate. At the time it enacted section 6230(c)(2)(A), 

Congress knew how to make payment serve as the trigger for a period of 

limitations—as section 6511(a) attests. If Congress had intended for payment to 

trigger the period of limitations in section 6230(c)(2)(A), it would have done so. 

These distinctions between the two provisions must be respected because "the usual 

rule [is] that 'when the legislature uses certain language in one part of the statute and 

different language in another, the court assumes different meanings were intended.'" 

Sosa v. Alvarez-Machain, 542 U.S. 692, 711 n.9 (2004) (citation omitted). Payment 

is irrelevant for purposes of determining whether the IRS mailed a partner a notice 

of computational adjustment under section 6230(c)(2)(A). 

The court thus erred in placing any weight on GMI's payment of the LCU 

interest. Appx24. In doing so, it relied on Kercher v. United States, 539 F. App'x 

517 (5th Cir. 2013), an unsigned and non-precedential Fifth Circuit opinion. 

16 Due to the court's proclamation that additional requirements cannot be added to 
section 6230(c)(2)(A) in the absence of Congressional action, Appx23, it could not 
have been suggesting that an additional provision was implicit in the statute that was 
intended to start the 6-month period of limitation "after the day on which the 
Secretary mails the notice of computational adjustment to the partner [or from the 
time the tax was paid]." See 26 U.S.C. § 6230(c)(2)(A). 
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Appx24. In Kercher, the Fifth Circuit noted that taxpayers "had adequate notice of 

. . . [computational adjustment] at least by the time they paid those taxes and interest 

in full." 539 F. App'x at 524. But the Fifth Circuit did not explain how the date of 

payment was relevant given the clear language of section 6230(c)(2)(A). The Fifth 

Circuit also failed to address the Court of Federal Claims' contrary decision in 

McGann, where the taxpayers had also made full payment of the amount subject to 

the refund claim. See Kercher, 539 F. App'x 517; McGann, 76 Fed. Cl. at 749. 

Notwithstanding the fact that the taxpayers made full payment, McGann held that 

the IRS failed to provide a notice of computational adjustment sufficient to trigger 

the 6-month period of limitations under section 6230(c)(2)(A). McGann, 76 Fed. 

Cl. at 761. Kercher should not be followed. 

D. The Court Erred in Placing Weight on the Assorted Notices Sent to 
GMI 

Although the trial court discussed a variety of notices, none of these 

constituted a notice of computational adjustment with respect to the applicable date 

or LCU interest. That is true for the 2002-2003 tax years as well as the 2004-2006 

tax years. 

For the 2002-2003 tax years, the trial court focused on the 2002-2003 Form 

5278 and Letters 3535, although it did not identify any specific document as the 

applicable notice of computational adjustment. Appx20-21. While the 2002-2003 
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Form 5278 showed the computation of some changes in GMI's liability (i.e., 

computational adjustments made as a result of the Partnership Proceedings) that 

document did not mention LCU interest, let alone the applicable date or amount of 

LCU interest owed. There was no error in the 2002-2003 Form 5278 for GMI to 

dispute, and the trial court erred to the extent it believed that a valid notice of 

computational adjustment for some items can be valid for items it does not mention, 

much less compute. Appx21-22. 

GMI also received Letters 3535 regarding its 2002 and 2003 tax years—two 

for 2002 and one for 2003. Appx334-338; Appx342-344. But neither of these letters 

is a notice of computational adjustment. They do not mention the Partnership or the 

Partnership Proceedings. They provide no indication that GMI would have 6 months 

from the day after mailing to file a claim for refund. To the contrary, the letter states, 

"We will either send you a bill within the next few weeks or send you a statement of 

any refund," suggesting that a refund could be automatic. Appx334; Appx342. The 

only time period mentioned is a 45-day window within which GMI could contact an 

assigned person with questions. Appx334; Appx342. 

Further, the letters include the patently incorrect statement that the 

accompanying computations are "required" to be provided by section 6631. 

Appx334; Appx342. Section 6631 provides: "The Secretary shall include with each 

notice to an individual taxpayer which includes an amount of interest required to be 
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paid by such taxpayer under this title information with respect to the section of this 

title under which the interest is imposed and a computation of the interest." 

(emphasis added). GMI, of course, is a corporation, not an individual. So, section 

6631 is inapplicable on its face. Moreover, the Letters 3535 are dated after GMI 

made payment. Appx334; Appx342. The Letters 3535, therefore, do not show an 

amount required to be paid because GMI had already paid the LCU interest. They 

do not mention partnership items. Id. And they do not mention section 6230(c). 

The computations in the letters not only fail to identify interest paid with respect to 

underpayments resulting from the Partnership Proceedings, but also conflate interest 

on underpayments resulting from both the Corporate Proceedings and Partnership 

Proceedings. 

As McGann rightly recognized, a misleading document should not be deemed 

a notice of computational adjustment. 76 Fed. Cl. at 760-61. There, the document 

showed that enhanced interest would be imposed but stated that the computational 

adjustment at issue was zero. Id. The Letters 3535 here are even worse because 

they do not purport to relate to a computational adjustment; nor do they provide a 

clue that they relate to the Partnership Proceedings. Appx334; Appx342; Appx559. 

As with the 2002-2003 tax years, the IRS never mailed any document to GMI 

that was sufficient to constitute a notice of computational adjustment for LCU 

interest during GMI's 2004-2006 tax years. 
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The court relied in part on the 2004-2006 Thirty-Day Letter. Appx23-24. But 

there are several reasons why the 2004-2006 Thirty-Day Letter cannot be a notice of 

computational adjustment. First, the 2004-2006 Thirty-Day Letter is a form letter 

that, by its terms, is not a final computation of anything. It proposes changes and 

advises GMI that it has thirty days to file a protest to the proposed changes with the 

Office of Appeals. Second, the form letter that the IRS used as the 2004-2006 

Thirty-Day Letter applies only in deficiency proceedings. The Partnership 

Proceedings here are nondeficiency proceedings to which the 30-day letter simply 

does not apply. Third, the 2004-2006 Thirty-Day Letter makes no reference to 

section 6230(c)(2)(A), nor does it give any indication that it should be construed as 

a final computation of a computational adjustment arising out of the Partnership 

Proceedings. Fourth, the 2004-2006 Thirty-Day Letter provides no computation of 

interest. The 2004-2006 Thirty-Day Letter also included an attached Form 4549-A, 

Income Tax Examination Changes, which showed the amount of tax due for each 

year but showed "0" (zero) on the interest lines. Appx482-483.17

17 A Form 4549-A may under certain circumstances be used to provide 
computational adjustments under section 6230(c)(1), but when attached to a notice 
of proposed adjustment it is part of the notice of proposed adjustment. A notice of 
proposed adjustment advising a taxpayer of additional administrative appeal rights 
cannot be a notice of computational adjustment under section 6230(c)(2)(A) because 
it is provided in the context of the corporate audit. See supra note 6. 
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In this respect, the 2004-2006 Thirty-Day letter contains a defect similar to 

the defect that McGann found determinative. McGann, 76 Fed Cl. at 759. The court 

did not hold that McGann had been wrongly decided. Instead, it manufactured a 

factual distinction between McGann and the instant case.18 Appx24. Like the 4549-

A in McGann, the Form 4549-A attached to the 2004-2006 Thirty-Day Letter shows 

a "0" for interest. Appx483. However, here, the facts are even more egregious than 

those in McGann because the Form 4549-A was sent under the pretense of relating 

to a 30-day letter. 

The only documents ever mailed to GMI that showed any calculations or 

computations of interest for any year were the schedules included with the Letters 

3535 sent by the Service Center after GMI made payments. As explained already, 

the Letters 3535 do not discriminate between LCU interest incurred with respect to 

underpayments resulting from the Corporate Proceedings and LCU interest resulting 

from Partnership Proceedings. These letters erroneously refer to section 6631 and 

make no reference to section 6230. They plainly state that they are provided for 

18 The trial court noted in a footnote that "The McGann court denied defendant's 
motion to dismiss on grounds other than the adequacy of the notice computational 
adjustment." Appx24 n.16. The court's statement is erroneous and directly contrary 
to the Court of Federal Claim's holding in McGann, which provided: "The defective 
notice therefore provides an independent and alternative ground upon which the 
government's motion to dismiss must be denied." McGann, 76 Fed. Cl. at 761. 
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GMI's records and indicate that GMI need not take or consider any action in 

response. Indeed, they explain that the Service Center will independently decide 

whether interest should be refunded. The Letters 3535 did not suggest that there was 

any computational adjustment for GMI to dispute. To add confusion, the schedules 

included in the post-payment April 18, 2011 Letter 3535 indicated that "LCU 

interest is OFF" with respect to GMI's 2004 and 2005 tax years. Appx339-341. 

These facts illustrate that the court's finding that "none of the notices sent by the 

IRS to plaintiff in this case were misleading or contradictory" was erroneous. 

Appx24. The IRS sent GMI a Form 4549-A showing "0" interest and followed up 

with a schedule attached to Letter 3535 explicitly stating that "LCU interest is Off." 

Appx483; Appx339-341. 

In short, GMI never received any notice of computational adjustment relating 

to interest on underpayments resulting from the 2002 and 2003 Partnership 

Proceedings. And, with respect to the 2004-2006 Partnership Proceedings, GMI 

never received any notice of computational adjustment at all. For the reasons 

explained above, even if section 6230(c)(2)(A)'s 6-month limitation period applied 

to the refund claims at issue in this case, that period never commenced for any year 

because the IRS never mailed to GMI a communication that constituted a relevant 

notice of computational adjustment for such period. 
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E. The IRS's Failure to Mail to GMI a Notice of Computational 
Adjustment with Respect to LCU Interest Harmed GMI and 
Should Not Be Excused 

Instead of enforcing the statutory requirements, the court below seemed to 

adopt a no-harm/no-foul approach: GMI "knew" that the IRS intended to assess 

LCU interest using a legal theory with which GMI disagreed. Appx23-24. GMI 

paid the LCU interest that it thought the IRS might try to collect. So, there was no 

harm to GMI. There is no justification for such a cavalier attitude toward a 

jurisdictionally significant triggering event. A taxpayer's ability to predict the IRS's 

actions does not relieve the IRS of its statutory obligations. Given the language in 

section 6230(c)(2)(A), the taxpayer is required to look for the prescribed mailed 

notice of computational adjustment to determine the period within which it may file 

a refund claim. Without these formalities, taxpayers would find themselves in a 

chaotic guessing-game as they attempted to divine when a court would deem them 

to have enough notice to start the limitations period. 

This is a question of fundamental fairness and due process. A right to bring a 

legal claim is a protected property interest. See, e.g., Logan v. Zimmerman Brush 

Co., 455 U.S. 422, 429 (1982). Although the government of course may rely on 

statutes of limitation, it has a constitutional obligation to provide meaningful notice 

to claimants when the government's own actions are what trigger the applicable 

limitations period: "if the clock only begins to tick after the government takes a 
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formal action, the government must let the affected person know about what it did." 

M.A.K. Inv. Grp., LLC v. City of Glendale, 897 F.3d 1303, 1316 (10th Cir. 2018). 

And because such notice must be meaningful, it must be notice "that a person who 

actually desired to inform" the claimant about the possible loss of his or her rights 

"might reasonably adopt." Jones v. Flowers, 547 U.S. 220, 229 (2006) (citation 

omitted); see also McGann, 76 Fed. Cl. at 760-61; Shelton v. Commissioner, 63 T.C. 

193, 198 (1974). 

The mishmash of notifications sent to GMI in this case fall far short of that 

basic standard. And the "ability of [GMI's] advisors in due course to decipher the 

position that the IRS might in fact be taking respecting interest" is no recompense. 

McGann, 76 Fed. Cl. at 761. The trial court erred in finding GMI's "policy" 

concerns to be irrelevant to the case at hand. Appx29-30. If the decision below 

stands, the confusion created by the IRS's flurry of papers—none of which sufficed 

on its own to trigger section 6230(c)(2)(A)—will plainly have prejudiced GMI by 

depriving it of its constitutionally protected right to seek a refund of its tax 

overpayment. That cannot possibly be "the scheme established by Congress." 

Appx3 O. 
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CONCLUSION & PRAYER FOR RELIEF 

This Court should reverse the trial court's judgment and remand this case for 

proceedings on the merits of GMI's refund claims. 

Dated: February 11, 2019 Respectfully submitted, 

MORGAN, LEWIS & BOCKIUS LLP 

By: /s/ Sheri A. Dillon 

Sheri A. Dillon 
William F. Nelson 
Jennifer E. Breen 
MORGAN, LEWIS & BOCKIUS LLP 
1111 Pennsylvania Avenue NW 
Washington, DC 20004 
T: (202) 739-3000 
F: (202) 739-3001 
sheri.dillon@morganlewis.com 
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ADDENDUM 

Pursuant to Federal Circuit Rule 28(a)(11) and 
Federal Rule of Appellate Procedure 28(f) 

ADDENDUM

Pursuant to Federal Circuit Rule 28(a)(11) and  
Federal Rule of Appellate Procedure 28(f) 
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fly Eluiteb iptatto Court of jfebtral 

No. 14-89 T 

GENERAL MILLS, INC. 
AND SUBSIDIARIES 

v. JUDGMENT 

THE UNITED STATES 

Pursuant to the court's Opinion and Order, filed October 15, 2015; Order, filed August 24, 
2018; and the parties' joint motion for entry of judgment, filed August 23, 2018, 

IT IS ORDERED AND ADJUDGED this date, pursuant to Rule 58, that 

plaintiffs' Competent Authority Claims are dismissed with prejudice; 

plaintiffs' Interest Netting Claims are dismissed with prejudice; 

• plaintiffs' Large Corporate Underpayment Claims are dismissed for lack of 
subject matter jurisdiction; and 

• all provisions set forth in the agreement between plaintiffs and the Tax 
Division, Department of Justice, as referenced in letters dated August 11, 
2017 and July 12, 2018, including the parties' agreement as to what shall 
occur if plaintiffs prevail in whole or in part upon any appeal of the 
dismissal of their Large Corporate Underpayment Claims are incorporated 
herein. 

August 24, 2018 

Lisa L. Reyes 
Clerk of Court 

By: s/ Debra L. Samler 

Deputy Clerk 

NOTE: As to appeal to the United States Court of Appeals for the Federal Circuit, 60 days from 
this date, see RCFC 58.1, re number of copies and listing of all plaintiffs. Filing fee is $505.00. 
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In the United States Court of Federal Claims

No. 14-89 T

GENERAL MILLS, INC. 
AND SUBSIDIARIES

    v.      JUDGMENT

THE UNITED STATES                   

     Pursuant to the court’s Opinion and Order, filed October 15, 2015; Order, filed August 24,
2018; and the parties’ joint motion for entry of judgment, filed August 23, 2018,

IT IS ORDERED AND ADJUDGED this date, pursuant to Rule 58, that 

• plaintiffs’ Competent Authority Claims are dismissed with prejudice;

• plaintiffs’ Interest Netting Claims are dismissed with prejudice; 

• plaintiffs’ Large Corporate Underpayment Claims are dismissed for lack of
subject matter jurisdiction; and

• all provisions set forth in the agreement between plaintiffs and the Tax
Division, Department of Justice, as referenced in letters dated August 11,
2017 and July 12, 2018, including the parties’ agreement as to what shall
occur if plaintiffs prevail in whole or in part upon any appeal of the
dismissal of their Large Corporate Underpayment Claims are incorporated
herein.

Lisa L. Reyes
Clerk of Court

August 24, 2018 By: s/ Debra L. Samler

Deputy Clerk

NOTE: As to appeal to the United States Court of Appeals for the Federal Circuit,  60 days from
this date, see RCFC 58.1, re number of copies and listing of all plaintiffs.  Filing fee is $505.00.

Case 1:14-cv-00089-PEC   Document 67   Filed 08/24/18   Page 1 of 1

Appx1

Case: 19-1124      Document: 11     Page: 76     Filed: 02/11/2019



Case 1:14-cv-00089-PEC Document 38 Filed 10/15/15 Page 1 of 28 

,lin TO Einittb tatty Court of febtrat Claim 
No. 14-89T 

(E-Filed: October 14, 2015) 
(Reissued: October 15, 2015)** 

GENERAL MILLS, INC. AND 
SUBSIDIARIES, 

Plaintiffs, 

v. 

THE UNITED STATES, 

Defendant. 

Sheri A. Dillon, Washington, D.C., for plaintiffs. 

Motion to Dismiss; Rule 
12(b)(1); Jurisdiction; Statute 
of Limitations; 26 U.S.C. § 
6230(c); TEFRA; Large 
Corporate Underpayment 
Interest; Computational 
Adjustment 

Bart D. Jeffress, Trial Attorney, with whom were Tamara W. Ashford, Acting Assistant 
Attorney General, and David I. Pincus, Chief, Court of Federal Claims Section, Tax 
Division, United States Department of Justice, Washington, D.C., for defendant. 

OPINION and ORDER 

CAMPBELL-SMITH, Chief Judge 

This case involves a dispute between General Mills, Inc. and its subsidiaries 
(GMI, plaintiff, or the corporation) and the Internal Revenue Service (IRS, government, 
or defendant). Compl. ¶ 1, ECF No. 1, filed Jan. 30, 2014. Plaintiff is the parent 
corporation of a number of the partners of General Mills Cereals, LLC (the partnership). 
Id. Plaintiff alleges that after certain partnership-level examinations of the partnership 
were settled, the IRS erroneously collected $5,958,695 in large corporate underpayment 
(LCU) interest on income tax underpayments by the corporation.' Id. Plaintiff asserts 

** This reissued opinion includes both the Errata the court issued on October 14, 
2015, ECF No. 36, and corrections to two typographical errors on page 17. The court 
made no other changes to the opinion. 

1 The complaint covers five tax years—from 2002 through 2006. The background 
1 
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OPINION and ORDER 

 

CAMPBELL-SMITH, Chief Judge 

 

 This case involves a dispute between General Mills, Inc. and its subsidiaries 

(GMI, plaintiff, or the corporation) and the Internal Revenue Service (IRS, government, 

or defendant).  Compl. ¶ 1, ECF No. 1, filed Jan. 30, 2014.  Plaintiff is the parent 

corporation of a number of the partners of General Mills Cereals, LLC (the partnership).  

Id.  Plaintiff alleges that after certain partnership-level examinations of the partnership 

were settled, the IRS erroneously collected $5,958,695 in large corporate underpayment 

(LCU) interest on income tax underpayments by the corporation.1  Id.  Plaintiff asserts 

                                                 

** This reissued opinion includes both the Errata the court issued on October 14, 

2015, ECF No. 36, and corrections to two typographical errors on page 17.  The court 

made no other changes to the opinion.   

 
1  The complaint covers five tax years—from 2002 through 2006.  The background 
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that the IRS calculated the LCU interest using an incorrect "applicable date." Id. 
Plaintiff claims that LCU interest began to accrue earlier than it should have because the 
IRS used the wrong date for its calculations. See id. 

Defendant has moved to dismiss plaintiff's complaint, alleging a lack of 
jurisdiction under Rule 12(b)(1) of the Rules of the Court of Federal Claims (RCFC). 
Def.'s Mot., ECF No. 12, filed Sept. 9, 2014. Defendant asserts that plaintiff did not file 
its claim challenging the alleged error within six-months of receiving the respective 
notices of computational adjustment, as set forth in the Internal Revenue Code (IRC or 
tax code) at 26 U.S.0 § 6230(c).2 Id. at 1-2. Defendant argues that because plaintiff 
did not file its administrative claim within the prescribed six-month limitations period, 
the court is without jurisdiction to hear it. Id. The court heard oral argument on 
September 10, 2015. See Transcript (Tr.), ECF No. 33, filed Sept. 17, 2015. For the 
reasons more fully addressed below, defendant's motion is GRANTED. 

I. Background 

A. TEFRA Proceedings 

Before delving into the facts relevant to this dispute, the court provides a brief 
overview of the impetus for, and the effect of, the Tax Equity and Fiscal Responsibility 
Act of 1982 (TEFRA). Under the tax code, partnerships, like General Mills Cereals, 
LLC, are not subject to income tax. See § 701. Instead, the partners in the partnership 
are liable in their individual capacities for income tax related to the partnership. Id. 
Prior to the enactment of TEFRA, the IRS performed an audit of each partner in a 
partnership when it sought an adjustment of an item related to the partnership. Prati v. 
United States, 81 Fed. Cl. 422, 427 (2008), aff'd, 603 F.3d 1301 (Fed. Cir. 2010). By 
conducting different individual audits, "the IRS could not guarantee consistent treatment 
of a partnership item for each partner in a partnership." Id. 

The enactment of TEFRA, however, created a set of unified partnership audit 
procedures that reduced the burden on the IRS. See United States v. Woods, 134 S. Ct. 
557, 562-63 (2013); McNaughton v. United States, 118 Fed. Cl. 274, 277 (2014), aff'd,
612 Fed. App'x 600 (Fed. Cir. 2015). These procedures "determine how partnership 
items [are to] be reported on all partners' individual returns." Bassing v. United States, 
563 F.3d 1280, 1283 (Fed. Cir. 2009) (quoting Olson v. United States, 172 F.3d 1311, 

section and a portion of the analysis section of the opinion contain two subsections, 
specifically addressing the 2002-2003 tax years and the 2004-2006 tax years. These 
subsections correspond to periods during which the Internal Revenue Service (IRS) 
reviewed plaintiff's tax liability. The facts differ slightly between the respective 
examinations and subsequent events. 
2 All future references to the Internal Revenue Code (IRC or tax code) will be 
referred to by section (§) only, omitting "26 U.S.C." 
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LLC, are not subject to income tax.  See § 701.  Instead, the partners in the partnership 

are liable in their individual capacities for income tax related to the partnership.  Id.  

Prior to the enactment of TEFRA, the IRS performed an audit of each partner in a 

partnership when it sought an adjustment of an item related to the partnership.  Prati v. 

United States, 81 Fed. Cl. 422, 427 (2008), aff’d, 603 F.3d 1301 (Fed. Cir. 2010).  By 
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 The enactment of TEFRA, however, created a set of unified partnership audit 

procedures that reduced the burden on the IRS.  See United States v. Woods, 134 S. Ct. 

557, 562–63 (2013); McNaughton v. United States, 118 Fed. Cl. 274, 277 (2014), aff’d, 

612 Fed. App’x 600 (Fed. Cir. 2015).  These procedures “determine how partnership 

items [are to] be reported on all partners’ individual returns.”  Bassing v. United States, 
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section and a portion of the analysis section of the opinion contain two subsections, 

specifically addressing the 2002–2003 tax years and the 2004–2006 tax years.  These 

subsections correspond to periods during which the Internal Revenue Service (IRS) 

reviewed plaintiff’s tax liability.  The facts differ slightly between the respective 

examinations and subsequent events.  
2  All future references to the Internal Revenue Code (IRC or tax code) will be 

referred to by section (§) only, omitting “26 U.S.C.”  
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1316 (Fed. Cir. 1999)); see § 6222 ("A partner shall, on the partner's return, treat a 
partnership item in a manner which is consistent with the treatment of such partnership 
item on the partnership return.") Although, each partner may participate in the IRS's 
examination of the partnership's return, see Olson, 172 F.3d at 1317, a partner need not 
do so, and "may waive this right, . . . [choosing instead to] opt out of partnership-level 
proceedings by entering into a binding settlement agreement with the IRS." Id. "Once 
the adjustments to partnership items have become final, the IRS may undertake further 
proceedings at the partner level to make any resulting 'computational adjustments' in the 
tax liability of the individual partners." Woods, 134 S. Ct. at 563. In applying the 
computational adjustments, the IRS may directly assess such adjustments against the 
partners or conduct deficiency proceedings. Id. 

B. The 2002-2003 Tax Years 

Plaintiff timely filed its corporate tax returns for the 2002 and 2003 tax years, 
respectively, on or about February 17, 2003 and February 17, 2004. Compl. ¶ 6. The 
partnership timely filed partnership tax returns for those years as well, respectively, on or 
about March 17, 2003 and March 15, 2004. Id. ¶ 11. 

1. Audits for the 2002-2003 Tax Years 

On January 12, 2005, the IRS issued a Notice of Beginning of Administrative 
Proceedings (NBAP) with respect to the returns filed by the partnership for the 2002 and 
2003 tax years. Id. ¶ 13. Issued pursuant to TEFRA provisions, the NBAP stated that 
the IRS would initiate a non-deficiency partnership proceeding. See id. Several 
months thereafter, on April 4, 2005, the IRS began its examination of plaintiff's corporate 
tax returns for the years 2002 and 2003. Id. ¶ 8. The examination was conducted by 
deficiency proceedings. Id. 

2. IRS Communications Regarding Tax Adjustments 

On June 15, 2007, nearly two years after deficiency proceedings were initiated, the 
IRS sent plaintiff an IRS Letter 950 and an enclosed "examination report showing 
proposed changes to [plaintiff's] tax[es]" for the 2002-2003 tax years. Def.'s Mot., Ex. 
1 at 1. Both plaintiff and defendant refer to this letter and its various enclosures as a 
notice of proposed deficiency. Compl. ¶ 9; Def.'s Mot. Ex. 1, Index. The letter stated: 
"If you are a 'C' Corporation, Section 6621(c) of the Internal Revenue Code provides 
that an interest rate 2% higher than the standard rate of interest will be charged on 
deficiencies of $100,000 or more."3 Def.'s Mot., Ex. 1 at 1. It further stated that "[i]f 

3 Section 6621(c) is the tax code provision discussing the rate of large corporate 
underpayment (LCU) interest. It provides: "For purposes of determining the amount 
of interest payable under section 6601 on any [LCU] for periods after the applicable date, 
[the underpayment rate] shall be applied by substituting '5 percentage points' for '3 

3 
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 On June 15, 2007, nearly two years after deficiency proceedings were initiated, the 

IRS sent plaintiff an IRS Letter 950 and an enclosed “examination report showing 

proposed changes to [plaintiff’s] tax[es]” for the 2002–2003 tax years.  Def.’s Mot., Ex. 

1 at 1.  Both plaintiff and defendant refer to this letter and its various enclosures as a 

notice of proposed deficiency.  Compl. ¶ 9; Def.’s Mot. Ex. 1, Index.  The letter stated:  

“If you are a ‘C’ Corporation, Section 6621(c) of the Internal Revenue Code provides 

that an interest rate 2% higher than the standard rate of interest will be charged on 

deficiencies of $100,000 or more.”3  Def.’s Mot., Ex. 1 at 1.  It further stated that “[i]f 

                                                 
3  Section 6621(c) is the tax code provision discussing the rate of large corporate 

underpayment (LCU) interest.  It provides:  “For purposes of determining the amount 

of interest payable under section 6601 on any [LCU] for periods after the applicable date, 

[the underpayment rate] shall be applied by substituting ‘5 percentage points’ for ‘3 
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you pay the full amount due now, you will limit the amount of interest and penalties 
charged to your account." Id. The letter directed plaintiff to notify the IRS by July 16, 
2007 as to whether or not plaintiff agreed with the changes identified in the notice. Id. 

On July 27, 2010, the IRS and plaintiff executed, by Form 870-LT(AD), a 
"Settlement Agreement for Partnership Items and Partnership Level Determinations as to 
Penalties, Additions to Tax and Additional Amounts and Agreements for Affected 
Items." Def.'s Mot., Ex. 4. Part I of the settlement agreement addresses the "Offer of 
Settlement of Partnership Items and Partnership Level Determinations as to Penalties, 
Additions to Tax, and Additional Amounts, and Waiver of Restrictions on Assessment 
for Partnership Items, Penalties, Additions to Tax, and Additional Amounts." It states 
in relevant part: 

The undersigned taxpayer(s) . . . also waive(s) the restrictions provided in 
IRC sections 6225(a) and 6213(a) and consent(s) to the assessment and 
collection of any deficiency attributable to partnership items, penalties, 
additions to tax, and additional amounts that relate to adjustments to 
partnership items, as set forth in the attached Schedule of Adjustments (plus 
any interest provided by law). 

Def.'s Mot., Ex. 4 at 80 (emphasis added). Part II of the settlement agreement addresses 
the "Offer of Settlement of Affected Items and Waiver of Restrictions on Assessment." 
It states in relevant part: 

The undersigned taxpayer(s) . . . also waive(s) the restrictions provided in 
IRC sections 6225(a) and 6213(a) and consent(s) to the assessment and 
collection of any deficiency attributable to partner level determinations, as 
set forth in the attached Schedule of Adjustments, plus any interest provided 
by law. 

Id. at 81 (emphasis added). Finally, the "Instructions for Signing [Settlement 
Agreement] Form 870-LT(AD)" include the following language: 

NOTE: The submission of this offer by you and the acceptance of the offer 
for the Commissioner may result in an additional tax liability to you plus 
interest as provided by law. If the result is a decrease in tax, the amount of 
the decrease will be sent to you with interest as provided by law. 

Id. at 82 (emphasis added). The plain terms of the settlement agreement contemplate an 
assessment of 'any' interest provided by law." 

percentage points.' § 6621(c)(1). "The applicable date is the 30th day after the 
earlier of" the date the first letter of proposed deficiency is sent or the date on which the 
deficiency notice is sent. § 6621(c)(1)(2). 
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percentage points.’”  § 6621(c)(1).  “The applicable date is the 30th day after the 

earlier of” the date the first letter of proposed deficiency is sent or the date on which the 

deficiency notice is sent.  § 6621(c)(1)(2). 
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On August 27, 2010, the IRS sent plaintiff a cover letter with a Form 5278. 
Compl. ¶ 14; Def.'s Mot., Ex. 5. The cover letter stated that "[t]he enclosed audit 
statement explains how the adjustments made during our examination of General Mills 
Cereals, LLC affect your income tax return." Def.'s Mot., Ex. 5 at 155. The enclosed 
form, a Form 5278, is titled as a "Statement — Income Tax Changes." Id. at 156. 
Plaintiff refers to this cover letter and the attached Form 5278 audit statement as a notice 
of computational adjustment.4 Compl. ¶ 14. The Form 5278 statement showed how 
the settlement—specifically the adjustments made during the partnership examination of 
partnership items—affected plaintiff's income tax liability as a partner. Id. ¶ 15; Def.'s 
Mot., Ex. 5 at 155. Among the various line items on the Form 5278 is the one for 
"Balance due or (Overpayment) excluding interest and penalties" and a corresponding 
dollar amount. Def.'s Mot., Ex. 5 at 156. The cover letter with the Form 5278 
statement advised plaintiff that the IRS "will adjust your account and figure the interest," 
and that "[t]he Service Center will send a bill for any additional amount you owe." Id. 
at 155. One week later, on September 3, 2010, the IRS assessed against GMI the 
identified tax deficiencies plus interest (which included large corporate underpayment 
interest).5 Def.'s Mot. 5; see Def.'s Mot., Ex. 2 at 9, 20. 

3. Plaintiff's Payment of Taxes and Interest 

On April 11, 2011, plaintiff paid additional taxes and interest (including LCU 
interest) for the 2002-2003 tax years. Compl. ¶ 22. On April 18, 2011, the IRS sent 
plaintiff an interest computation schedule for each of the 2002-2005 tax years. Def.'s 
Mot., Ex. 6. The accompanying cover letter stated that the schedules were "used to 
calculate interest on the tax adjustment for the return[s] identified above." Id. at 157. 
The schedules show that for the 2002-2003 tax years, the LCU interest began to run on 
July 15, 2007, the thirtieth day after the IRS sent the June 15, 2007 notice of proposed 
deficiency. See Compl. ¶ 9; Def.'s Mot., Ex. 1; see also § 6621(c)(2)(A) ("The 
applicable date is the 30th day after the earlier of -- (i) the date on which the 1st letter of 
proposed deficiency . . . is sent . . . ."). That LCU interest was calculated through and 
up to April 21, 2011. Def.'s Mot., Ex. 6 at 158, 160. On April 20, 2011, the IRS sent 
plaintiff another interest computation schedule for the 2002 tax year only. Id. at 165-
66. It too indicated that the LCU interest began to accrue on July 15, 2007. Id. 

C. The 2004-2006 Tax Years 

4 The correspondence, however, does not bear that title. Def.'s Mot., Ex. 5, ECF 
No. 12, filed Sept. 9, 2014. 

5 Plaintiff makes no reference to this assessment in its complaint; plaintiff stipulated 
to it, however, after oral argument. Pl.'s Notice, ECF No. 30, filed Sept. 16, 2015. 
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July 15, 2007, the thirtieth day after the IRS sent the June 15, 2007 notice of proposed 

deficiency.  See Compl. ¶ 9; Def.’s Mot., Ex. 1; see also § 6621(c)(2)(A) (“The 

applicable date is the 30th day after the earlier of -- (i) the date on which the 1st letter of 

proposed deficiency . . . is sent . . . .”).  That LCU interest was calculated through and 

up to April 21, 2011.  Def.’s Mot., Ex. 6 at 158, 160.  On April 20, 2011, the IRS sent 

plaintiff another interest computation schedule for the 2002 tax year only.  Id. at 165–

66.  It too indicated that the LCU interest began to accrue on July 15, 2007.  Id. 

 

 C. The 2004–2006 Tax Years 

 

                                                 
4  The correspondence, however, does not bear that title.  Def.’s Mot., Ex. 5, ECF 

No. 12, filed Sept. 9, 2014. 

 
5  Plaintiff makes no reference to this assessment in its complaint; plaintiff stipulated 

to it, however, after oral argument.  Pl.’s Notice, ECF No. 30, filed Sept. 16, 2015. 
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Plaintiff timely filed its corporate tax returns, as a partner, for the 2004, 2005, and 
2006 tax years, respectively, on or about February 15, 2005, February 15, 2006, and 
February 9, 2007. Compl. ¶ 6. The partnership timely filed its tax returns for those 
years, respectively, on or about March 11, 2005, March 14, 2006, and March 13, 2007. 
Id. iii 1 1 . 

1. Audits for the 2004-2006 Tax Years 

On September 26, 2007, the IRS began examining plaintiff's corporate tax returns 
for the years 2004-2006. Id. ¶ 26. The examination was conducted by deficiency 
proceedings. Id. On November 14, 2007, the IRS issued a NBAP with respect to the 
2004-2006 partnership tax returns. Id. ¶ 28. The notice, which issued pursuant to 
TEFRA provisions, stated that the IRS would initiate a non-deficiency partnership 
proceeding. See id. 

2. IRS Communications Regarding Tax Adjustments 

On April 29, 2009, the IRS sent plaintiff an IRS Letter 950 and enclosed an 
"examination report showing proposed changes to [plaintiff's] tax[es]" for the 2004-2006 
tax years. Def.'s Mot., Ex. 7 at 168. Both plaintiff and defendant refer to this letter 
and its various enclosures as a notice of proposed deficiency. Compl. ¶ 27; Def.'s Mot. 
Ex. 1, Index. The letter stated: "[i]f you are a 'C' Corporation, Section 6621(c) of the 
Internal Revenue Code provides that an interest rate 2% higher than the standard rate of 
interest will be charged on deficiencies of $100,000 or more." Def.'s Mot., Ex. 7 at 
168. It further stated: "[i]f you pay the full amount due now, you will limit the 
amount of interest and penalties charged to your account." Id. The letter directed 
plaintiff to notify the IRS by May 28, 2009 as to whether or not plaintiff agreed to the 
changes outlined in the notice. Id. 

On November 1, 2010, plaintiff and the IRS executed a Form 870-LT(AD), 
reflecting the settlement reached regarding the adjustment of certain partnership items for 
the 2004-2006 tax years. Compl. ¶ 29; Def.'s Mot., Ex. 9. The language pertaining to 
interest contained in Parts I and II of the form, as well as in the "Instructions for Signing 
[the Settlement] Form," is identical to the language included in the Form 870-LT(AD) 
executed on July 27, 2010 for the 2002-2003 tax years.6 Compare Def.'s Mot., Ex. 9 
with Def.'s Mot., Ex. 4; see supra Part I.B.2. 

On March 4, 2011, the IRS sent plaintiff a second IRS Letter 950, again enclosing 
an "examination report showing proposed changes to [plaintiff's] tax[es]," for the 2004-

6 By its own terms, the settlement agreement contemplated an assessment of "any 
interest provided by law." 
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reflecting the settlement reached regarding the adjustment of certain partnership items for 
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interest contained in Parts I and II of the form, as well as in the “Instructions for Signing 
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6  By its own terms, the settlement agreement contemplated an assessment of “any 

interest provided by law.”   
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2006 tax years.7 Def.'s Mot., Ex. 10 at 301-02. The language in the second IRS 
Letter 950 mirrors that of the first IRS Letter 950, sent to plaintiff nearly twenty-two 
months earlier for the same tax years. Compare id. with Def.'s Mot., Ex. 7 at 168-69. 
Among the enclosures with that letter was a Form 870, which is titled as a "Waiver of 
Restrictions on Assessment and Collection of Deficiency in Tax and Acceptance of 
Overassessment." Def.'s Mot., Ex. 10 at 303-04. A representative for plaintiff signed 
that form on March 10,2011, six days after its mailing. Id. at 303. 

The Form 870 contained the following language, 

I consent to the immediate assessment and collection of any deficiencies 
(increase in tax and penalties) and accept any overassessment (decrease in 
tax and penalties) shown above, plus any interest provided by law. I 
understand that by signing this waiver, I will not be able to contest these 
years in the United States Tax Court, unless additional deficiencies are 
determined for these years. 

Id. at 303 (emphasis added). The Form 870 instructed: 

If you consent to the assessment of the deficiencies shown in the waiver, 
please sign and return the form in order to limit any interest charge and 
expedite the adjustment to your account. Your consent will not prevent you 
from filing a claim for refund (after you have paid the tax) if you later believe 
you are so entitled. 

Id. at 304 (emphasis added). 

Also accompanying that IRS Letter 950 was a Form 4549A, titled as "Income Tax 
Discrepancy Adjustments." Id. at 305-06. Among the line items on this form was a 
dollar amount correlating to the "Balance Due or (Overpayment) . . . (Excluding interest 
and penalties)." Id. at 305. The Form 4549A included proposed assessments for non-
partnership items as well as proposed assessments for computational adjustments 
attributable to the partnership and to affected items of the partners, as determined during 
the 2004-2006 non-deficiency partnership proceedings. Compl. ¶ 32. In addition, the 
IRS included a Form CG-4549-B ("Income Tax Examination Changes"), an Appeals 
Adjustments spreadsheet, and a Form 886-A ("Explanation of Items") with the IRS Letter 
950, sent on March 4,2011. See generally Def.'s Mot., Ex. 10. 

7 Defendant asserts that this mailing also served as a notice of computational 
adjustment because not only did it advise plaintiff that the IRS had identified certain 
deficiencies, but it provided specific information as well that would allow plaintiff to 
compute the corresponding interest. Def.'s Mot. 27. 
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7  Defendant asserts that this mailing also served as a notice of computational 

adjustment because not only did it advise plaintiff that the IRS had identified certain 

deficiencies, but it provided specific information as well that would allow plaintiff to 

compute the corresponding interest.  Def.’s Mot. 27. 
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3. Plaintiff's Payment of Taxes and Interest 

On April 11, 2011, plaintiff paid the additional taxes and interest (including the 
enhanced interest) attributable to the IRS's adjustments to the partnership items reported 
on the 2004-2006 partnership tax returns. Compl. ¶ 40. Nearly one month later, on 
May 9, 2011, the IRS assessed GMI with the identified deficiencies plus interest 
(including the LCU interest) for the 2004-2006 tax years. Pl.'s Notice 2; Def.'s Mot. 
10. Thereafter, on June 14, 2011, the IRS provided plaintiff with the "Interest 
Computation Schedule" that it had used to calculate the interest on plaintiff's tax 
adjustments for each of the 2004-2006 tax years. Def.'s Mot., Ex. 11 at 382-86. The 
schedules showed that for those tax years, the date on which the LCU interest began to 
accrue was May 29, 2009, the thirtieth day after the IRS sent the April 29, 2009 letter of 
proposed deficiency. See Compl. ¶ 27; Def.'s Mot., Ex. 7; see also § 6621(c)(2)(A). 
The LCU interest was calculated through and up to July 4, 2011. Def.'s Mot., Ex. 11 at 
383-86. 

D. The Filing of Refund Claims 

On March 28, 2013, plaintiff filed with the IRS, for each of the tax years at issue, 
a Form 843 (and an attached narrative), seeking a refund and an abatement of the paid 
LCU interest. Compl. 71123-24, 41-43; Compl., Exs. A-B, D-F. As to the 2002-
2003 tax years, plaintiff claims that September 26, 2010-and not July 15, 2007-was 
the correct "applicable date" from which the LCU interest should have begun to accrue. 
Compl., Exs. A-B.8 In the attached narratives, plaintiff describes the Form 5278, dated 
August 27, 2010, as "explain[ing] how the adjustments to partnership items would flow 
through to and impact GMI's tax liability." Compl., Ex. A at 2, Ex. B at 6; see supra 
Part I.B.2. Plaintiff asserts that the Form 5278 dated August 27, 2010 represented "the 
first notice it received upon the conclusion of the partnership proceedings that notified 
GMI of an assessment of tax attributable to partnership items." Compl., Ex. A at 2, Ex. 
B at 6. Thus, plaintiff argues, the LCU interest should not have begun to accrue until 
September 26, 2010, the thirtieth day after receipt of that Form 5278. Compl. ¶ 18, 58, 
75; Compl., Exs. A-B. 

Reasoning that "any purported notice of a proposed assessment of tax or of an 
actual assessment of tax can only be made after the partnership proceedings have been 
completed," plaintiff contends that notice could not have issued on June 15, 2007 because 
the partnership proceedings had not been completed by that date. Compl., Ex. A at 3, 
Ex. B at 7. Applying the same reasoning to the 2004-2006 tax years, plaintiff claims 
that April 3, 2011-and not May 29, 2009-was the correct "applicable date" from 
which the accrual of LCU interest should have begun to run. Compl. ¶ 35, 92, 109, 126; 

8 The attached narratives filed for the 2002-2003 tax years are identical except for 
the amount sought in refund. Compl., Exs. A-B. 
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8  The attached narratives filed for the 2002–2003 tax years are identical except for 

the amount sought in refund.  Compl., Exs. A–B. 
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Compl., Exs. D—F.9

On July 15, 2013, the IRS denied plaintiff's claims for refund and abatement of 
the LCU interest. Compl. ¶ 25, 44; Compl., Exs. C, G. 

E. Procedural History 

On January 30, 2014, plaintiff filed a complaint in this court. See generally 
Compl. The case was assigned to Judge Francis M. Allegra. ECF No. 3. On May 
30, 2014, defendant filed its answer. ECF No. 9. Approximately three months later, 
on September 9, 2014, defendant filed a motion to dismiss pursuant to Rule 12(b)(1). 
Def.'s Mot. 12. Plaintiff filed a response on October 31, 2014 (Pl.'s Resp.), ECF No. 
15, and defendant filed its reply on December 18, 2014 (Def.'s Reply), ECF No. 17. On 
June 12, 2015, this case was transferred to the docket of the undersigned. ECF No. 20. 
Oral argument was heard on September 10, 2015. 

II. Legal Standards for Subject-Matter Jurisdiction 

"Subject-matter jurisdiction may be challenged at any time by the parties or by the 
court sua sponte." Folden v. United States, 379 F.3d 1344, 1354 (Fed. Cir. 2004). 
When considering a motion to dismiss pursuant to Rule 12(b)(1) for lack of subject-
matter jurisdiction, the court accepts as true the undisputed allegations in the complaint 
and draws all reasonable inferences in favor of the plaintiff. Trusted Integration, Inc. v. 
United States, 659 F.3d 1159, 1163 (Fed. Cir. 2011). The plaintiff bears the burden of 
establishing the court's jurisdiction by a preponderance of the evidence. Reynolds v. 
Army & Air Force Exch. Serv., 846 F.2d 746, 748 (Fed. Cir. 1988). A dismissal under 
Rule 12(b)(1) "is warranted when, assuming the truth of all allegations, jurisdiction over 
the subject matter is lacking." Arakaki v. United States, 62 Fed. Cl. 244, 247 (2004) 
(internal quotation marks omitted). Should the court determine that it does not have 
jurisdiction, it must dismiss the claim. RCFC 12(h)(3). 

This court has jurisdiction over "any claim against the United States founded 
either upon the Constitution, or any Act of Congress or any regulation of an executive 
department." 28 U.S.C. § 1491(a)(1). This jurisdiction extends to tax refund suits 
such as plaintiff has filed here. See Ferguson v. United States, 118 Fed. Cl. 762, 763 
(2014); Hinck v. United States, 64 Fed. Cl. 71, 76 (2005), aff'd, 446 F.3d 1307 (Fed. Cir. 
2006), aff'd, 550 U.S. 501 (2007). A tax refund suit cannot be filed "until a claim for 
refund or credit has been duly filed with the Secretary, according to the provisions of law 
in that regard." § 7422(a). Thus, if an administrative refund claim has not been filed 
within the time limit prescribed by the tax code, this court is without jurisdiction to hear 
the tax refund action. See McNaughton, 118 Fed. Cl. at 279. 

9 The attached narratives filed for the 2004-2006 tax years are substantially similar. 
Compl., Exs. D—F. 
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9  The attached narratives filed for the 2004–2006 tax years are substantially similar.  

Compl., Exs. D–F.  
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III. Discussion 

At issue in defendant's motion to dismiss is whether plaintiff filed its 
administrative claims within the appropriate time period. Section 6511(a) of the tax 
code, which sets forth the general tax refund claim period, requires a taxpayer to file a 
claim within two years of paying the tax.1° § 6511(a). That plaintiff timely filed its 
claim within this two year period is undisputed. Defendant contends, however, that 
section 6511(a) does not define the limitations period in this case; rather, defendant 
asserts, plaintiff's claims were subject to a special six-month limitations period, as 
described in section 6230(c). Def.'s Mot. 1-2, 29. 

Should section 6511(a) apply to the facts of this case, plaintiff has filed its 
complaint within the limitations period, and this court has jurisdiction. But, if section 
6230(c) applies, then plaintiff has filed its claims out of time, and this court does not have 
jurisdiction. By defendant's motion, the court is asked to determine whether the 
limitations period prescribed in section 6230(c) applies. 

Section 6230(c) states that "[a] partner may file a claim for refund on the grounds 
that . . . the Secretary erroneously computed any computational adjustment necessary . . . 
to apply to the partner a settlement." § 6230(c)(1)(A)(ii). Section 6230(c) further 
states that any such claim "shall be filed within 6 months after the day on which the 
Secretary mails the notice of computational adjustment to the partner." § 6230(c)(2)(A). 

Defendant contends that section 6230(c) was triggered by plaintiff's claim that the 
IRS used an incorrect applicable date to start the accrual of LCU interest and thus 
miscalculated the amount of LCU interest due. Def.'s Mot. 24-26. Defendant 
describes plaintiff's complaint as a claim that the IRS "erroneously computed a 
`computational adjustment.' Def.'s Mot. 2. 

Determining whether this court has jurisdiction over plaintiff's claim requires a 
two-step inquiry. First, the court must determine whether plaintiff's claim falls under 
section 6230(c). Second, even if the claim appears to fall under section 6230(c), the 
court must determine whether section 6511(a) also applies. 

10 Section 6511(a) states, in relevant part: 

Claim for credit or refund of an overpayment of any tax imposed by 
this title in respect of which tax the taxpayer is required to file a return 
shall be filed by the taxpayer within 3 years from the time the return 
was filed or 2 years from the time the tax was paid, whichever of such 
periods expires the later, or if no return was filed by the taxpayer, 
within 2 years from the time the tax was paid. 

10 
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two-step inquiry.  First, the court must determine whether plaintiff’s claim falls under 

section 6230(c).  Second, even if the claim appears to fall under section 6230(c), the 

court must determine whether section 6511(a) also applies.  

                                                 
10  Section 6511(a) states, in relevant part: 

 

Claim for credit or refund of an overpayment of any tax imposed by 

this title in respect of which tax the taxpayer is required to file a return 

shall be filed by the taxpayer within 3 years from the time the return 

was filed or 2 years from the time the tax was paid, whichever of such 

periods expires the later, or if no return was filed by the taxpayer, 

within 2 years from the time the tax was paid. 
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A. Plaintiff's Claims Fall Within Section 6230(c) 

1. Large Corporate Underpayment Interest Is a "Computational 
Adjustment" that Is Directly Assessed 

Section 6230(c) applies to computational adjustments. A "computational 
adjustment" is "the change in the tax liability of a partner which properly reflects the 
treatment under this subchapter of a partnership item."" § 6231(a)(6). Once 
adjustments to partnership items become final, either through a unified partnership 
proceeding or by settlement, the IRS can make "computational adjustments" to the tax 
liability of individual partners based upon adjustments to the partnership items. Id.; 
Woods, 134 S. Ct. at 563; see AD Global Fund, LLC v. United States, 481 F.3d 1351, 
1355 (Fed. Cir. 2007) (finding the TEFRA scheme "intends that adjustments to a 
partnership tax return be completed in one consistent proceeding before individual 
partners are assessed for partnership items"). The IRS does so by "comput[ing] the 
effect of any adjustments to the partnership items on the tax liability of each partner, 
mail[ing a] notice of the computational adjustment to each partner, and assess[ing] and 
collect[ing] the resulting additional tax liability of each partner as a computational 
adjustment." 5 Casey Fed. Tax Prac. § 16.10 (May 2015). 

A computational adjustment may be applied to a partner in one of two ways: (1) 
by deficiency proceedings, or (2) by direct assessment. See § 6230(a)(1)—(2); Treas. 
Reg. § 301.6231(a)(6)-1(a); Woods, 134 S. Ct. at 563. "Most computational 
adjustments [can] be assessed directly against the partners" with no need for deficiency 
proceedings, and in such circumstances "the partners [may] challenge the assessments 
only in post-payment refund actions." Woods, 134 S. Ct. at 563; see §§ 6230(a)(1), (c). 

Defendant asserts that plaintiff's LCU interest was a computational adjustment 
that the IRS assessed directly. Def.'s Mot. 24. Defendant suggests, and the court 
agrees, that the question of whether LCU interest is a computational adjustment amenable 
to direct assessment is a matter of statutory and regulatory interpretation. See id. at 17-
20; Def.'s Reply 16-17. 

Defendant outlines its legal position by pointing first to Treasury Regulation 
section 301.6231(a)(6)-1(b), which states: "[a] computational adjustment includes any 

11 A partnership item is "any item required to be taken into account for the 
partnership's taxable year . . . to the extent regulations prescribed by the Secretary 
provide that, . . . such item is more appropriately determined at the partnership level than 
at the partner level." § 6231(a)(3). In other words, these are items "relevant to the 
partnership as a whole." Woods v. United States, 134 S. Ct. 557, 563 (2013); see Bush 
v. United States, 655 F.3d 1323, 1325 (Fed. Cir. 2011) (referring to partnership items as 
"items whose treatment affects the entire partnership"). 

11 

Appx14 

11 

 

 A. Plaintiff’s Claims Fall Within Section 6230(c) 

  

1. Large Corporate Underpayment Interest Is a “Computational 

Adjustment” that Is Directly Assessed 

 

 Section 6230(c) applies to computational adjustments.  A “computational 

adjustment” is “the change in the tax liability of a partner which properly reflects the 

treatment under this subchapter of a partnership item.”11  § 6231(a)(6).  Once 

adjustments to partnership items become final, either through a unified partnership 

proceeding or by settlement, the IRS can make “computational adjustments” to the tax 

liability of individual partners based upon adjustments to the partnership items.  Id.; 

Woods, 134 S. Ct. at 563; see AD Global Fund, LLC v. United States, 481 F.3d 1351, 

1355 (Fed. Cir. 2007) (finding the TEFRA scheme “intends that adjustments to a 

partnership tax return be completed in one consistent proceeding before individual 

partners are assessed for partnership items”).  The IRS does so by “comput[ing] the 

effect of any adjustments to the partnership items on the tax liability of each partner, 

mail[ing a] notice of the computational adjustment to each partner, and assess[ing] and 

collect[ing] the resulting additional tax liability of each partner as a computational 

adjustment.”  5 Casey Fed. Tax Prac. § 16.10 (May 2015). 

 

 A computational adjustment may be applied to a partner in one of two ways:  (1) 

by deficiency proceedings, or (2) by direct assessment.  See § 6230(a)(1)–(2); Treas. 

Reg. § 301.6231(a)(6)-1(a); Woods, 134 S. Ct. at 563.  “Most computational 

adjustments [can] be assessed directly against the partners” with no need for deficiency 

proceedings, and in such circumstances “the partners [may] challenge the assessments 

only in post-payment refund actions.”  Woods, 134 S. Ct. at 563; see §§ 6230(a)(1), (c).   

  

 Defendant asserts that plaintiff’s LCU interest was a computational adjustment 

that the IRS assessed directly.  Def.’s Mot. 24.  Defendant suggests, and the court 

agrees, that the question of whether LCU interest is a computational adjustment amenable 

to direct assessment is a matter of statutory and regulatory interpretation.  See id. at 17–

20; Def.’s Reply 16–17.   

 

 Defendant outlines its legal position by pointing first to Treasury Regulation 

section 301.6231(a)(6)-1(b), which states:  “[a] computational adjustment includes any 

                                                 
11  A partnership item is “any item required to be taken into account for the 

partnership’s taxable year . . . to the extent regulations prescribed by the Secretary 

provide that, . . . such item is more appropriately determined at the partnership level than 

at the partner level.”  § 6231(a)(3).  In other words, these are items “relevant to the 

partnership as a whole.”  Woods v. United States, 134 S. Ct. 557, 563 (2013); see Bush 

v. United States, 655 F.3d 1323, 1325 (Fed. Cir. 2011) (referring to partnership items as 

“items whose treatment affects the entire partnership”). 

Case 1:14-cv-00089-PEC   Document 38   Filed 10/15/15   Page 11 of 28

Appx14

Case: 19-1124      Document: 11     Page: 87     Filed: 02/11/2019



Case 1:14-cv-00089-PEC Document 38 Filed 10/15/15 Page 12 of 28 

interest due with respect to any underpayment or overpayment of tax attributable to 
adjustments to reflect properly the treatment of partnership items." Treas. Reg. § 
301.6231(a)(6)-1(b) (emphasis added); see Olson, 172 F.3d at 1318 (finding that interest 
is a computational adjustment pursuant to Temp. Treas. Reg. § 301.6231(a)(6)-1T(b)). 
This regulation, defendant asserts, applies to all forms of interest, including LCU interest. 
Def.'s Reply 17. 

Plaintiff disagrees, reasoning that LCU interest is a distinctive type of interest. 
Pl.'s Resp. 18-19. Plaintiff contends that computing ordinary interest involves only a 
straightforward calculation and is a "pure math question." Id. at 18. But LCU interest 
requires more; it requires determinations about the notice of proposed deficiency—such 
as when it issued and whether it issued properly. Id. at 18-20. Yet, at oral argument, 
plaintiff acknowledged that the "applicable date [for the calculations of LCU interest] . . . 
. could . . . [be] adjusted [by] computational adjustment because . . . the ultimate interest 
resulting from . . . [an] affected item determination [c]ould be directly assessed and [is] 
not subject to deficiency procedures." Tr. 50:23-51:6. 

The regulation that pertains to computational adjustments as applied to partners 
addresses: "any interest due with respect to any underpayment." Treas. Reg. § 
301.6231(a)(6)-1(b) (emphasis added). Here, the court pauses to consider this 
regulatory language. It is well settled that "[w]hen construing a regulation or statute, it 
is appropriate first to examine the regulatory language itself to determine its plain 
meaning . . . . [and] if the regulatory language is clear and unambiguous, the inquiry ends 
with the plain meaning." Roberto v. Dep't of the Navy, 440 F.3d 1341, 1350 (Fed. Cir. 
2006); see also Tesoro Haw. Corp. v. United States, 405 F.3d 1339, 1346-47 (Fed. Cir. 
2005); Precise Sys., Inc. v. United States, 120 Fed. Cl. 586, 599 (2015). The term "any" 
is defined as "one indifferently out of more than two : one or some indiscriminately of 
whatever kind." Webster's Third New International Dictionary 97 (3d ed. 2002). That 
"any" is the modifier for both "interest" and "underpayment" in this regulatory provision 
makes clear that no interest attributable to an underpayment is to be excluded from its 
reach. Plaintiff's contrary assertion does not persuade otherwise. 

Defendant acknowledges that more is needed than the regulatory characterization 
of interest as a computational adjustment for section 6230(c) to apply. Def.'s Mot. 20. 
Defendant asserts that the regulatory characterization of interest and a careful reading of 
several of the tax code provisions determine how LCU interest is to be treated here. See 
id. Before further considering defendant's argument, however, the court sets forth the 
statutory provisions on which defendant relies, for ease of reference. 

Section 6230(a) of Subchapter C states, in relevant part: 

(1) In general.—Except as provided in paragraph (2) or (3), subchapter B of 
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this chapter 12 shall not apply to the assessment or collection of any 
computational adjustment. 

(2) Deficiency proceedings to apply [to computational adjustments] in 
certain cases.—

(A) Subchapter B shall apply to any deficiency attributable to—

(i) affected items which require partner level determinations 
(other than penalties, additions to tax, and additional amounts 
that relate to adjustments to partnership items), or 

(ii) items which have become nonpartnership items (other than 
by reason of section 6231(b)(1)(C) [settlement between the 
IRS and a partner]) and are described in section 6231(e)(1)(B). 

§ 6230(a) (footnote added). Next, section 6211(a) of Subchapter B states, in pertinent 
part, 

For purposes of this title in the case of income, estate, and gift taxes . . . and 
excise taxes . . . the term "deficiency" means the amount by which the tax 
imposed . . . exceeds the excess of [the sum of the amount of tax by the 
taxpayer on his return plus the amounts previously assessed . . . as a 
deficiency over the amount of rebates]. 

§ 6211(a). Finally, section 6601 discusses the imposition of "[i]nterest on 
underpayment . . . of tax." Subpart (e)(1) of section 6601 states: 

Interest prescribed under this section on any tax shall be paid upon notice 
and demand, and shall be assessed, collected, and paid in the same manner 
as taxes. Any reference in this title (except subchapter B of chapter 63 
relating to deficiency procedures) to any tax imposed by this title shall be 
deemed also to refer to interest imposed by this section on such tax. 

§ 6601(e)(1). That is, except as otherwise provided in the title, interest is to be treated 
as tax. 

Defendant argues the following: Section 6230(a)(1) exempts from deficiency 
procedures the assessment and collection of interest unless section 6230(a)(2) applies. 

12 Subchapter B includes sections 6211-6216, which discuss the definition of a 
deficiency in addition to other aspects of deficiencies. Subchapter C is comprised of 
sections 6221-6234. 
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Def.'s Mot. 18. It is undisputed that section 6230(a)(2)(A)(ii) does not apply here 
because a settlement has taken place. 

Defendant then asserts that section 6230(a)(2)(A)(i) does not apply either. Id. 
This is because section 6230(a)(2)(A) states that "Subchapter B shall apply to any 
deficiency." As defendant observes, section 6211(a) of Subchapter B defines the term 
"deficiency" as an amount of tax. Further, section 6601(e)(1) provides that any 
reference to tax in the tax code also refers to interest, "except [in] subchapter B . . . 
relating to deficiency procedures." See id. (emphasis added). Therefore, as defendant 
reasons, interest is not a component of a "deficiency," and it follows that section 
6230(a)(2)(A)(i) cannot apply to interest. See id. Because section 6230(a)(2)(A)(i) 
cannot apply to interest, interest must be a directly assessed computational adjustment. 
See id. at 18-19. In other words, "it is the regulatory classification [of interest as a 
computational adjustment] plus [the] statutory exclusion of interest from the meaning of 
`deficiency' in section 6230(a)(2) that exempts interest from deficiency procedures and 
mandates its direct assessment." Id. at 20. 

Although this court has not squarely addressed this statutory construction 
argument, other courts have. Reasoning as defendant has here, the United States Tax 
Court (Tax Court) has held that LCU interest is not a deficiency. See Pen Coal Corp. v. 
Comm'r, 107 T.C. 249 (1996). The Tax Court found relevant an earlier decision, White 
v. Commissioner, 95 T.C. 209 (1990), which addressed tax-motivated transaction (TMT) 
interest involving former section 6621(c). The Tax Court wrote: "In granting the 
Commissioner's motion to dismiss in White, we first held, based upon a combined 
reading of sections 6211(a), 6230(a), and 6601(e)(1), that interest computed at the 
increased rate prescribed in former section 6621(c)(1) is not a deficiency within the 
meaning of section 6211(a)." Pen Coal Corp., 107 T.C. 249 (1996). The Tax Court 
observed that although TMT interest and LCU interest cover different subject matter, the 
"operative principle common to both provisions is the imposition of statutory interest at 
an increased rate." Id. Neither the parties nor the court has identified any district court 
or appellate court decisions involving a statutory analysis of LCU interest. But, a few 
courts of appeal have analyzed this statutory scheme as it relates to TMT interest and 
have reached the same conclusion as the Tax Court—that section 6230(a) does not apply 
to interest attributable to a tax underpayment because a "deficiency," as contemplated by 
the tax code, does not include "interest." See Field v. United States, 381 F.3d 109, 113 
(2d Cir. 2004) (agreeing with the Tax Court that "section 6621(c) interest is exempt from 
deficiency proceedings altogether by virtue of section 6601(e)"); Barlow v. Comm'r, 301 
F.3d 714, 722 (6th Cir. 2002) (finding that the IRS is authorized to assess and collect 
TMT interest without first issuing a notice of deficiency asserting the taxpayer's liability 
for the interest); Zfass v. C.I.R., 118 F.3d 184, 192 (4th Cir. 1997) (agreeing with the Tax 
Court that interest is not a deficiency). 

Finding the foregoing statutory and regulatory interpretation to be highly 
persuasive, the court determines that LCU interest is a directly assessed computational 
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adjustment. 

2. A Claim that the IRS Imputed an Incorrect "Applicable Date" 
to Determine When Interest Began to Accrue Is a Claim that the 
IRS "Erroneously Computed" LCU Interest 

The court now considers whether plaintiff has effectively claimed that the IRS 
"erroneously computed" its LCU interest. Section 6230(c)(1)(A)(ii) governs taxpayer 
claims that the IRS "erroneously computed any computational adjustment necessary to 
apply to the partner a settlement." Here, plaintiff claims that the IRS computed 
plaintiff's LCU interest using the wrong start date. Compl. 71159-61,76-78,93-95, 
110-112,127-129. Plaintiff specifically alleges in its complaint that the "IRS 
miscalculated the applicable date" and "erroneously applied" it for each of the tax years 
at issue. Compl. 71160-61,77-78,94-95,111-112,128-129. 

Defendant argues that plaintiff's claim may be construed as an assertion that the 
IRS "erroneously computed" a computational adjustment. Def.'s Mot. 25; Def.'s Reply 
18-19; cf § 6230(c)(1)(A)(ii). Defendant further argues that the statutory phrase 
"erroneously computed" covers more than just mathematical or clerical errors; it extends 
to the correctness of the variables used in the computation formula. Def.'s Mot. 21-22. 

Plaintiff asserts that defendant has "mischaracterize[d] [its] claims for refund of 
LCU interest as a dispute over an erroneous computation to effect a settlement." Pl.'s 
Resp. 7. Plaintiff contends instead that it is challenging only the "applicable date" from 
which the IRS calculated the LCU interest. Id. at 9. 

The court discerns no mischaracterization by defendant. The language in both 
plaintiff's complaint and in its administrative claims for the applicable tax years make 
clear that plaintiff is alleging that miscalculations occurred. A comparison of section 
6230(b) and section 6230(c) demonstrates that the statute itself distinguishes between 
mere arithmetic or clerical mistakes and erroneous computations. Compare § 6230(b) 
(pertaining to "[m]athematical and clerical errors appearing on partnership return[s]"), 
with § 6230(c) (pertaining to "[c]laims arising out of erroneous computations"); see 
Acute Care Specialists II v. United States, 727 F.3d 802,813 (7th Cir. 2013) (finding that 
"erroneously computed any computational adjustment" refers to more than mere math 
errors). The court finds plaintiff's claim that the IRS used an incorrect variable in its 
LCU interest computation to be a complaint that the IRS erroneously computed the 
amount of LCU interest. 

3. LCU Interest was "Necessary to Apply to the Partner a 
Settlement" 

Whether LCU interest was "necessary to apply to the partner a settlement" is the 
third and final issue the court must consider in determining whether section 6230(c) 
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with § 6230(c) (pertaining to “[c]laims arising out of erroneous computations”); see 

Acute Care Specialists II v. United States, 727 F.3d 802, 813 (7th Cir. 2013) (finding that 

“erroneously computed any computational adjustment” refers to more than mere math 

errors).  The court finds plaintiff’s claim that the IRS used an incorrect variable in its 

LCU interest computation to be a complaint that the IRS erroneously computed the 

amount of LCU interest. 

 

3. LCU Interest was “Necessary to Apply to the Partner a 

Settlement” 

 

 Whether LCU interest was “necessary to apply to the partner a settlement” is the 

third and final issue the court must consider in determining whether section 6230(c) 
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applies. Plaintiff argues that because LCU interest was not expressly included in the 
settlement, section 6230(c)(1)(A)(ii) cannot apply. Pl.'s Resp. 7-8. Plaintiff reasons 
that the phrase "necessary to apply to the partner a settlement" requires the matter of 
interest to have been settled. Id. Plaintiff adds that the "applicable date" for the 
determination of LCU interest should have been settled as well.° Id. at 9. 

Defendant responds that a party and the IRS need not settle "every input necessary 
for subsequent partner level interest computations." Def.'s Reply 8. Because "interest 
is a post-partnership level computational adjustment," just as a tax underpayment is, such 
computations must follow the conclusion of partnership level-proceedings (which might 
be marked by a settlement). Id. In support of its position, defendant points to the 
parties' settlement agreement executed by a Form 870-AD(LT) on July 27,2010 for the 
2002-2003 tax years and another Form 870-AD(LT) on November 1,2010 for the 2004-
2006 tax years. See id. at 9. Both forms refer to the "interest provided by law," that 
will be assessed against plaintiff, in addition to the settled amount of tax deficiency. 
See, e.g., Def.'s Mot., Ex. 4 at 80-182, Ex. 9 at 203-05. Defendant asserts that by 
signing the forms, plaintiff agreed to the terms of the settlement, which included the later 
assessment of interest. See Def.'s Reply 9. 

The executed forms provided that the IRS could assess "any interest." Def.'s 
Mot., Ex. 4 at 80-182, Ex. 9 at 203-05. Although the amount of interest to be assessed 
was not detailed in the settlement agreements, the tax code prescribes the amount of 
interest that applies for a large corporate underpayment and the applicable date for 
determining interest accrual. Defendant insists—and the court agrees—that because 
interest was clearly contemplated as part of the settlement, the particulars regarding the 
amount of owed interest need not have been set forth in the executed forms. 

Persuaded that plaintiff is effectively challenging the assessed LCU interest as 
"erroneously computed" by the IRS, the court finds that section 6230(c) applies to 
plaintiff's claims. 

B. Defendant Provided Plaintiff with Sufficient Notice of the 
Computational Adjustments 

In its briefing and during oral argument, plaintiff asseverated that even if section 
6230(c) were to apply—as the court has determined it does—the notices it received were 
not sufficient to trigger the six-month limitations period. Pl.'s Reply 8; see, e.g., Tr. 
32:9-20. 

13 Plaintiff points to the December 1,2011 Form 870-AD as evidence that the issue 
of LCU interest and the "applicable date" for its determination had not been settled. 
Pl.'s Resp. 9; see Pl.'s Resp., App. 1. 
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is a post-partnership level computational adjustment,” just as a tax underpayment is, such 
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 Persuaded that plaintiff is effectively challenging the assessed LCU interest as 

“erroneously computed” by the IRS, the court finds that section 6230(c) applies to 

plaintiff’s claims. 

 

B. Defendant Provided Plaintiff with Sufficient Notice of the 

Computational Adjustments 

 

 In its briefing and during oral argument, plaintiff asseverated that even if section 

6230(c) were to apply—as the court has determined it does—the notices it received were 
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13  Plaintiff points to the December 1, 2011 Form 870-AD as evidence that the issue 

of LCU interest and the “applicable date” for its determination had not been settled.  

Pl.’s Resp. 9; see Pl.’s Resp., App. 1.  
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Maintaining that a notice of computational adjustment sufficient to trigger the 
running of the six-month limitations period may take different forms, defendant contends 
that the notices in this case were adequate. See Def.'s Mot. 22. Defendant asserts that 
because the statute does not specify what form notice must take, the notices of 
computational adjustment plaintiff received need not have stated as much.14 See Def.'s 
Reply 4. Defendant relies on Acute Care Specialists II v. United States for support. 
See id.; see also Def.'s Mot. 22. 

In Acute Care Specialists II, the Seventh Circuit stated that "[t]o be considered 
adequate, a notice of deficiency must (i) 'advise the taxpayer that the IRS [has] 
determined that a deficiency exists for a particular year,' and (ii) 'specify the amount of 
the deficiency or provide the information necessary' to do so." 727 F.3d at 813 (quoting 
Murray v. Comm'r, 24 F.3d 901, 903 (7th Cir. 1994)). The Seventh Circuit held that an 
IRS Form 4549A listing the amount of deficiency and the balance due (to include a 
statement of the "Underpayment Attributable [to] Tax Motivated Transactions"), was a 
valid notice of computational adjustment despite the fact that it was not explicitly titled as 
such. Id. 

Looking to Acute Care Specialists II, defendant proposes a standard for 
determining what sort of notice of computational adjustment is sufficient—while interest 
continues to accrue until it is paid and thus, cannot be fully computed. See Def.'s Mot. 
22. Defendant suggests that the notice it provided is sufficient if it: (1) "advises of the 
determination of a deficiency for a particular year," (2) "specifies the amount of the 
deficiency or provides the information necessary to do so," and (3) "states that interest 
will be computed and/or assessed (perhaps at a particular rate), even if the notice does not 
specify an amount of interest that is due." Id.; Def.'s Reply 2. Plaintiff offers no 
countervailing measure of sufficiency for the court to consider. Instead, plaintiff urges 
the court to require that a notice of computational adjustment for LCU interest include: 
(1) an indication that it is a notice of computational adjustment that applies to LCU 
interest, (2) the amount of the LCU interest, (3) the rate of the LCU interest, (4) the 
"applicable date," and (5) a statement that the notice is a jurisdictional document. Tr. 
32:10-18, 34:13-19, 36:16-19. The court turns to examine the facts at hand in light of 
the parties' competing positions. 

1. 2002-2003 Tax Years 

Defendant argues that under its proposed standard, the notice of computational 
adjustment mailed on August 27, 2010 was sufficient, as it advised plaintiff of the 
deficient tax amounts and indicated that the IRS would compute interest. Def.'s Reply 
2. This notice was preceded by the June 15, 2007 notice of proposed deficiency 

14 Throughout its complaint, plaintiff refers to the August 27, 2010 notice as a 
"notice of computational adjustment," even though the notice is not explicitly titled as 
such. See Compl. 71114-18, 20-24. 
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will be computed and/or assessed (perhaps at a particular rate), even if the notice does not 

specify an amount of interest that is due.”  Id.; Def.’s Reply 2.  Plaintiff offers no 

countervailing measure of sufficiency for the court to consider.  Instead, plaintiff urges 

the court to require that a notice of computational adjustment for LCU interest include:  

(1) an indication that it is a notice of computational adjustment that applies to LCU 

interest, (2) the amount of the LCU interest, (3) the rate of the LCU interest, (4) the 

“applicable date,” and (5) a statement that the notice is a jurisdictional document.  Tr. 

32:10–18, 34:13–19, 36:16–19.  The court turns to examine the facts at hand in light of 

the parties’ competing positions. 

 

  1. 2002–2003 Tax Years 

 

 Defendant argues that under its proposed standard, the notice of computational 

adjustment mailed on August 27, 2010 was sufficient, as it advised plaintiff of the 

deficient tax amounts and indicated that the IRS would compute interest.  Def.’s Reply 

2.  This notice was preceded by the June 15, 2007 notice of proposed deficiency 

                                                 
14  Throughout its complaint, plaintiff refers to the August 27, 2010 notice as a 

“notice of computational adjustment,” even though the notice is not explicitly titled as 

such.  See Compl. ¶¶ 14–18, 20–24. 
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advising plaintiff that pursuant to section 6621(c), LCU interest would apply to those 
corporate taxpayers with tax deficiencies exceeding $100,000. Def.'s Mot., Ex., 1 at 1. 

Plaintiff acknowledges that section 6230(c) applies to erroneous computations and 
agrees that the August 27, 2010 notice was sufficient to commence a six-month 
limitations period for any erroneous computations that were contained in that notice. 
Pl.'s Resp. 3. But, plaintiff contends, that notice "was inadequate . . . as to LCU 
interest" because the notice failed to either reference or compute LCU interest, and it did 
not identify the "applicable date" from which such interest would run. Tr. 32:14-18. 
Plaintiff argues that without any mention of LCU interest, the received notice did not 
(and could not) contain any errors with respect to such interest. Pl.'s Resp. 3-4; 7-8. 
Plaintiff reasons that because the IRS provided notice without an erroneous computation 
for plaintiff to dispute, the six-month limitations period could not have been triggered. 
Id. at 4. Plaintiff's beguiling argument is unavailing. As plaintiff acknowledged 
elsewhere in its briefing, interest is generally the type of item that is "implicit in a 
computation of tax with respect to settled items so that it need not be expressly computed 
or even identified in the notice of computational adjustment that applies to the 
settlement."15 Id. at 18. 

Defendant contends in the alternative, that if the August 27, 2010 notice was 
insufficient, a subsequent mailing served as satisfactory notice and started the running of 
the six-month limitations period. Def.'s Mot. 23 (citing Kercher v. United States, 539 
Fed. App'x 517, 524 (5th Cir. 2013) and Duffie v. United States, 600 F.3d 362, 386 (5th 
Cir. 2010)). Defendant specifically points to the interest computation schedules dated 
April 18, 2011 and April 20, 2011 that the IRS sent to plaintiff, as the notices that started 
the running of the six-month limitations period. Def.'s Reply 2. These interest 
computation schedules identified plaintiff's tax deficiencies and computed the amount of 
interest that had accrued since July 15, 2007. Def.'s Mot. 26-27; see also supra Part 
I.B.3. Plaintiff insists that the schedules could not have served as "notices" of 
computational adjustment because the schedules were mailed after plaintiff had paid the 
assessed LCU interest. Pl.'s Resp. 10. Plaintiff adds that the schedules made it 
difficult to determine which interest rates applied, because the schedules combined 
corporate and partnership adjustments and thereby did not provide sufficient notice. Id. 
at 10-11. 

2. 2004-2006 Tax Years 

15 Plaintiff makes this observation as part of its argument that LCU interest (in 
contradistinction to ordinary interest) is not computational and thus, is not implicit in the 
computed tax detailed in the notice of computational adjustment. Pl.'s Resp. 18-19. 
Because the court has found that LCU interest is a computational adjustment, see supra 
Part III.A.1, plaintiff's concession that interest typically is understood to be included in a 
tax computation lends support to a finding that similar to ordinary interest, LCU interest 
would have been contemplated in the notice of computational adjustment. 
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  2. 2004–2006 Tax Years 

                                                 
15  Plaintiff makes this observation as part of its argument that LCU interest (in 

contradistinction to ordinary interest) is not computational and thus, is not implicit in the 

computed tax detailed in the notice of computational adjustment.  Pl.’s Resp. 18–19.  

Because the court has found that LCU interest is a computational adjustment, see supra 

Part III.A.1, plaintiff’s concession that interest typically is understood to be included in a 

tax computation lends support to a finding that similar to ordinary interest, LCU interest 

would have been contemplated in the notice of computational adjustment. 
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With respect to the 2004-2006 tax years, plaintiff contends that the IRS never sent 
a notice of computational adjustment. Pl.'s Resp. 4. Plaintiff describes the letter sent 
on March 4, 2011 as a "Final 30-Day Letter that . . . included a proposed deficiency . . . 
derived from a combination of partner-level deficiency adjustments and partnership 
nondeficiency adjustments." Id. Plaintiff notes that, similar to the notice of 
computational adjustment sent for the 2002-2003 tax years, this letter was silent as to the 
LCU accrual date, and it failed to mention that it triggered the running of the six-month 
limitations period. Id. at 8, 10. 

Defendant disagrees, asserting that the letter dated March 4, 2011—to which the 
IRS had attached a Form 4549A—was sufficient as a notice of computational adjustment. 
Def.'s Mot. 27; see also supra Part I.C.2. Defendant reasons that the letter contained all 
of the information necessary for plaintiff to compute its LCU interest; in particular, it 
addressed "the exact amounts by which taxable income was increased as a result of the 
partnership item settlements, the exact adjustments to taxable income from matters 
unrelated to the settlements, and the exact amount of the deficiencies based on a 
computation that took into account both sets of adjustments." Def.'s Mot. 27. 
Defendant argues in the alternative that if the March 4, 2011 notice was inadequate, 
plaintiff received sufficient notice when the IRS sent to plaintiff the interest computation 
schedule dated June 14, 2011. Id. at 28. 

Plaintiff counters that the schedule was deficient because it "conflated deficiency 
and nondeficiency assessments and payments." Pl.'s Resp. 24 n.4. Plaintiff adds that 
later-issued "defective" notices cannot cure the initial issuance of defective notices. Id. 
(citing, inter alia, McGann v. United States, 76 Fed. Cl. 745, 758-61 (2007)). 

3. Analysis 

The court now turns to evaluate the sufficiency of the IRS's notices, respectively 
dated August 27, 2010 and March 4, 2011. The court recognizes that the August 27, 
2010 notice did not contain the error about which plaintiff now complains. And, the 
March 4, 2011 letter contained mixed calculations. 

During oral argument, plaintiff urged the court to require notices that: (1) 
indicated they were notices of computational adjustment; (2) specified the LCU interest 
rate and the amount of LCU interest due; (3) identified the "applicable date" from which 
LCU interest would begin to accrue; and (4) advised of the commencement of the six-
month limitations period. See Tr. 32:15-18, 34:13-21. Nonetheless, even though the 
notices were not as neatly composed as plaintiff desires, plaintiff acknowledged the 
sufficiency of the August 27, 2010 notice—which was not labeled as a notice of 
computational adjustment and did not advise that a claim needed to be brought within 
six-months—to start the running of the six-month limitations period, just not for LCU 
interest. Pl.'s Resp. 3. 
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The statute, however, does not support plaintiff's position as it does not require a 
particular title for the furnished notice, nor does it specify what must be included in the 
notice. See Acute Care Specialists II, 727 F.3d at 813 (finding that an IRS Form 4549A 
sufficed as a notice of computational adjustment even though it did not state that it was 
such a notice). Here, the court need not create notice requirements that neither Congress 
nor the IRS have established; an examination of the factual circumstances in this case is 
enough to decide the issue of notice sufficiency. 

A review of the record indicates that by April 11, 2011, plaintiff had what it 
needed to ascertain and pay the LCU interest. See Compl. TR 22, 40. The notices of 
proposed deficiency, respectively dated June 15, 2007 and April 29, 2009, stated, "[i]f 
you are a 'C' Corporation, Section 6621(c) of the Internal Revenue Code provides that an 
interest rate 2% higher than the standard rate of interest will be charged on deficiencies of 
$100,000 or more." Def.'s Mot., Ex. 1 at 1, Ex. 7 at 168. The notices directed plaintiff 
to contact the IRS with any questions and furnished the name and telephone number of 
the contact person. Id. 

Then, on September 3, 2010 and May 9, 2011, respectively, plaintiff was assessed 
the LCU interest. Pl.'s Notice 1-2; see also Pl.'s Resp. 21-22 ("GMI understood that 
the IRS was considering assessing LCU interest from those dates . . . ."). Plaintiff paid 
the assessed interest and now claims that the later-received notices from the IRS with the 
interest computation schedules could not serve as the notices sufficient under the statute 
to trigger the six-month limitations period. 

Plaintiff received the interest computation schedules on April 18, 2011 and April 
20, 2011 for the 2002-2003 tax years, and on June 14, 2011 for the 2004-2006 tax years. 
The schedules contained the relevant information plaintiff needed to calculate and pay its 
LCU interest. See Def.'s Mot., Ex. 6 at 157-67, Ex. 11 at 382-86; see also Compl., 
Exs. A—B, D—F (indicating that the interest computation schedules included July 15, 2007 
and May 29, 2009 as "the `LCU Interest Date"). The schedules also included 
information to contact the IRS with any questions. Def.'s Mot., Ex. 6 at 165, Ex. 11 at 
382. 

The series of notices plaintiff received from the IRS between August 27, 2010 
(notice of computational adjustment) and April 18, 2011 (notice of interest computation 
schedule) for the tax years 2002-2003, see supra Part I.B.2-3, and between March 4, 
2011 (Final 30-Day letter) and June 14, 2011 (notice of interest computation schedule) 
for tax years 2004-2006, see supra Part I.C.2-3, kept plaintiff informed. And prior to 
receiving the notices of interest computation schedules, plaintiff successfully had 
ascertained what it owed in LCU interest and had paid that amount. Subsequently, 
when plaintiff did receive the detailed interest computation schedules, plaintiff was well 
aware of the IRS's computation of its LCU interest and the interest accrual dates the IRS 
had used. Yet, even though the interest computation schedules contained information 
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LCU interest.  See Def.’s Mot., Ex. 6 at 157–67, Ex. 11 at 382–86; see also Compl., 

Exs. A–B, D–F (indicating that the interest computation schedules included July 15, 2007 

and May 29, 2009 as “the ‘LCU Interest Date’”).  The schedules also included 

information to contact the IRS with any questions.  Def.’s Mot., Ex. 6 at 165, Ex. 11 at 

382. 

 

 The series of notices plaintiff received from the IRS between August 27, 2010 

(notice of computational adjustment) and April 18, 2011 (notice of interest computation 

schedule) for the tax years 2002–2003, see supra Part I.B.2–3, and between March 4, 

2011 (Final 30-Day letter) and June 14, 2011 (notice of interest computation schedule) 

for tax years 2004–2006, see supra Part I.C.2–3, kept plaintiff informed.  And prior to 

receiving the notices of interest computation schedules, plaintiff successfully had 

ascertained what it owed in LCU interest and had paid that amount.  Subsequently, 

when plaintiff did receive the detailed interest computation schedules, plaintiff was well 

aware of the IRS’s computation of its LCU interest and the interest accrual dates the IRS 

had used.  Yet, even though the interest computation schedules contained information 
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for contacting the IRS with any questions plaintiff might have had, plaintiff nonetheless 
filed its claims challenging the assessment of the LCU interest on March 28, 2013, well 
beyond the six-month limitation period required by section 6230(c). 

Because plaintiff relies heavily on the court's decision in McGann v. United States 
to support its position about the defectiveness of the notice it received, see Pl.'s Resp. 24 
n.4; Tr. 37:12-38:2, 40:11-42:25, 43:3-6, the court addresses that case and distinguishes 
it from this circumstance.16 In McGann, the court found that the IRS failed to provide 
adequate notice of the computational adjustment as contemplated by section 
6230(c)(2)(A). 76 Fed. Cl. at 761. There, the IRS sent the taxpayers a Form 4549A 
delineating "the increase in tax as attributable [to TMT for which] TMT interest [would] 
accrue and be assessed at 120% of underpayment rate in accordance with IRC 6621(c) . . 
. . However, it also showed '0.00' as the amount of TMT [i]nterest-computed 
03/22/2003 on TMT underpayment." Id. at 748 (internal quotation marks and citations 
omitted) (some alterations in original). At the same time, the IRS supplied a Form 886-
A which stated that "all or part of the underpayment of tax . . . is a substantial 
understatement attributable to tax motivated transactions," but did not specify how much 
of the underpayment was due to TMTs. Id. at 759. The court determined that as 
"[v]iewed overall, [the] references [to interest in the Form 886-A did] not indicate that 
the IRS actually intended to apply the enhanced interest rate specified in former Section 
6621(c)." Id. Because the information in the notice of computational adjustment 
provided to the taxpayers by the IRS was found to be misleading, the court concluded 
that the notice was insufficient for purposes of section 6230(c)(2)(A). Id. at 760-61 
(citing circuit and tax court cases discussing sufficiency of notices of deficiency). 

Contrastingly, none of the notices sent by the IRS to plaintiff in this case were 
misleading or contradictory. Although the IRS notices were not as neatly outlined as 
plaintiff desired, they did provide all of the necessary information for plaintiff to 
determine the amount of LCU interest owed, and plaintiff succeeded in paying the 
amount the IRS had calculated prior to its receipt of the notice of interest computation 
schedule. Cf. Kercher, 539 Fed. App'x at 524 ("[T]he Kerchers had adequate notice of 
the additional taxes, including penalty interest, at least by the time they paid those taxes 
and interest in full."). Because the record here strongly indicates that plaintiff had 
effective notice—in writing—of its calculated LCU interest, the court finds plaintiff's 
technical arguments about the insufficiency of the notices it received unavailing. 

4. December 1, 2011, Form 870-AD 

As further support for its position that the IRS did not send proper computational 
adjustment notices, plaintiff points to the December 1, 2011 Form 870-AD it signed. 

16 The McGann court denied defendant's motion to dismiss on grounds other than 
the adequacy of the notice of computational adjustment. McGann v. United States, 76 
Fed. Cl. 745, 758 (2007). 
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Pl.'s Resp. 4. Form 870-AD is entitled "Offer to Waive Restrictions on Assessment and 
Collection of Tax Deficiency and to Accept Overassessment." Pl.'s Resp., App. 1. 
Plaintiff asserts that as executed, Form 870-AD "settled previously unagreed [upon] 
deficiency-proceeding items and included previously settled partnership and affected 
items, including items that had been the subject of the section 6230(c) notice of 
computational adjustment for 2002 and 2003, and the partnership items that were 
erroneously combined in the Final 30-Day Letter." Pl.'s Resp. 4. Plaintiff adds that 
the document "specifically provided that the GMI Group reserved the right to file a claim 
for a refund of interest . . . [which] evidences an agreement that contestable interest issues 
remained open." Id. at 4; see also id. at 9. Form 870-AD, in relevant part, states, 

Notwithstanding the provisions of this Form 870-AD, the Taxpayer reserves 
the right to timely file claims for refund or credit of federal income taxes, 
penalties, and interest, or prosecute timely filed refund or credit claims for 
federal income taxes, penalties, and interest solely on the following grounds: 

4. The Taxpayer reserves the right to challenge [i]nterest calculations made 
by the Service with respect to all years/periods covered by this. 

Pl.'s Resp., App. 1. Plaintiff argues that because the form states that the interest issues 
remain open, no notice of computational adjustment could have been mailed prior to the 
date the form was signed. Pl.'s Resp. 4. 

Form 870-AD only reserves plaintiff's right to "timely file claims . . . or prosecute 
timely filed refund . . . claims." Pl.'s Resp., App. 1. Although it does afford plaintiff 
"the right to challenge interest calculations," id., it does not extend the time period for 
filing refund claims or modify the statutory limitations period established by section 
6230(c). Thus, the court finds little support for plaintiff's position in the offered form. 
But even if the form were found to have started the running of the six-month limitations 
period as of December 31, 2011, the thirtieth day after December 1, 2011, plaintiff did 
not file its refund claims until well over a year later. 

C. Section 6511(a) Does Not Apply 

Plaintiff asserts not only that defendant provided insufficient notice to trigger 
section 6230(c)(2)(A), but also that section 6230(c) is not applicable. See Pl.'s Resp. 
12. Plaintiff argues instead that the general refund period set forth in section 6511(a) 
applies. Id. The court finds differently. 

1. The Refund Scheme Outlined in Section 6230(c) Preempts the 
General Refund Scheme of Section 6511(a) Because Section 
6230(c) Preempts that Statutory Provision 
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Defendant asserts that the general limitations period for refund claims, as set forth 
in section 6511(a) does not apply. Def.'s Mot. 29-33; see Def.'s Reply 10. As support 
for its position, defendant points to EC Term of Years Trust v. United States, in which 
the Supreme Court reiterated the long-held interpretational canon "that a precisely drawn, 
detailed statute pre-empts more general remedies." 550 U.S. 429, 433 (2007) (quoting 
Brown v. GSA, 425 U.S. 820, 834 (1976)). 

In that case, the taxpayer challenged a levy placed by the IRS on its property. Id. 
at 430. At issue were the statutory sections 6532(c) and 7426(a)(1), which require the 
taxpayer to file an action within nine months of the date of the levy. Id. at 431. The 
taxpayer did not file its action until almost a year after the date of the levy, asserting that 
the general refund claim limitations period applied—as provided in sections 6532(a)(1)—
(2), 7422(a), and 6511(a)." Id. at 431 n.2. Unable to "reconcile the 9-month 
limitations period for a wrongful levy claim under § 7426(a)(1) with the notion that the 
same challenge would be open under [the general refund claim period] for up to four 
years," the Supreme Court rejected the taxpayer's argument that would have allowed 
taxpayers to evade the shorter limitations period "thought essential to the Government's 
tax collection." Id. at 434. The Supreme Court affirmed the lower court's decision 
finding that the taxpayer had missed its deadline for challenging the levy. Id. at 436. 

Here, plaintiff argues that section 6230(c) is not a precisely drawn statute, but that 
sections 6511(a) and 6230(d)(6)" are. Pl.'s Resp. 17. Plaintiff focuses on how 

17 "Title 28 U.S.C. § 1346(a)(1) gives district courts 'jurisdiction, concurrent with 
the United States Court of Federal Claims,' over ' [a]ny civil action against the United 
States for the recovery of,' among other things, 'any internal-revenue tax alleged to have 
been erroneously or illegally assessed or collected.' A taxpayer may bring such an 
action within two years after the IRS disallows the taxpayer's administrative refund 
claim. See 26 U.S.C. §§ 6532(a)(1)-(2); see also § 7422(a) (requiring a taxpayer to file 
the administrative claim before seeking a refund in court). An administrative refund 
claim must, in turn, be filed within two years from the date the tax was paid or three years 
from the time the tax return was filed, whichever is later. See § 6511(a)." EC Term of 
Years Trust v. United States, 550 U.S. 429, 431 n.2 (2007). 

18 "Subchapter B of chapter 66 (Relating to limitations on credit or refund) shall not 
apply to any credit or refund of an overpayment attributable to a partnership item." § 
6230(d)(6). 
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sections 6511(g)'9 and 7422(h)2° operate to "disengage the general statute [of 
limitations] periods found in 6511(a) and the general rules [found] in 7422(a)" for 
refunds attributable to partnership items, Tr. 46:18-19, and reads sections 6511(g) and 
6230(d)(6) to draw a "precise boundary between" sections 6511(a) and 6230(c)(2)(A), to 
limit the scope of section 6511(a), Pl.'s Resp. 17. Plaintiff interprets the statutes to 
disengage the general limitations periods "only when a claim is attributable to a 
partnership item." Tr. 47:6-8; see infra III.C.2. Plaintiff does not address the later 
Supreme Court cases to which defendant cites, but cites to an earlier case from this court 
discussing the canon of construction whereby the "specific governs the general." Pl.'s 
Resp. 17 (citing Grossman v. United States, 57 Fed. Cl. 319, 324 (2003), aff d, 95 Fed. 
App'x 356 (Fed. Cir. 2004) describing the canon as involving two steps, "first, a 
determination that there is an irreconcilable conflict and then the resolution of such a 
conflict in favor of the specific over the general"). 

The principle is well-established "that, in most contexts, 'a precisely drawn, 
detailed statute pre-empts more general remedies.'" Hinck, 550 U.S. at 506 (quoting 
EC Term of Years Trust, 550 U.S. at 434); see also Block v. North Dakota ex rel. Board 
of Univ. & School Lands, 461 U.S. 273, 285 (1983). Notwithstanding plaintiff's 
assertion to the contrary, section 6230(c) is a specifically drawn statute. It addresses 
three specific types of claims (including an erroneous computation of a computational 
adjustment). It includes a specific limitation periods, and it contains a specific standard 
of review. § 6230(c). Plaintiff's claim that the general statutory periods are 
disengaged "only when a claim is attributable to a partnership item," is not consistent 
with a careful reading of the statutes. Neither section 7422(h) nor 6511(g) indicate that 
refunds attributable to partnership items are the only instances in which section 6230(c) 
applies. See §§ 6511(g), 7422(h). Rather, the two statutory sections state that they 
must apply for claims with respect to partnership items. See id. Because section 
6230(c) provides a mechanism for taxpayers to file specific claims such as plaintiff 
asserts here, plaintiff cannot evade the prescribed shorter limitations period to avail itself 
of the general refund claim period of section 6511(a). 

2. Whether Plaintiff's Claim for Refund Is Attributable to a 
Partnership Item Is Irrelevant 

19 "Special rule for claims with respect to partnership items.--In the case of any tax 
imposed by subtitle A with respect to any person which is attributable to any partnership 
item (as defined in section 6231(a)(3)), the provisions of section 6227 and subsections (c) 
and (d) of section 6230 shall apply in lieu of the provisions of this subchapter." § 
6511(g). 

20 "Special rule for actions with respect to partnership items.--No action may be 
brought for a refund attributable to partnership items (as defined in section 6231(a)(3)) 
except as provided in section 6228(b) or section 6230(c)." § 7422(h). 
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For the sake of completeness, the court also addresses plaintiff's argument that the 
general refund limitations period set forth in section 6511(a) applies here because its 
claim for refund is not attributable to a partnership item. Pl.'s Resp. 12. Plaintiff 
contends that neither section 7422(h) nor section 6511(g) apply, because: (1) the 
"applicable date" is not a partnership item nor attributable to a partnership item, and (2) 
plaintiff's partnership items converted to nonpartnership items upon settlement. Pl.'s 
Resp. 13-16; Tr. 31:18-25; see also supra Part III.C.1. 

Plaintiff makes the nuanced argument that it is not "interest" as a whole that is at 
issue here, but the various components that comprise an interest computation, and 
"depend entirely on partner-specific facts." Pl.'s Resp. 13. An example of such 
component, according to plaintiff, is the date on which the first notice of proposed 
deficiency was sent to the partner to determine the "applicable date" for the limitations 
period to start running. Id. at 12-13. Because the IRS must determine the date that is 
specific to a partner, and not to the partnership as a whole, plaintiff asserts that the 
"applicable date" is not a partnership item. 

Plaintiff further asserts that the "applicable date" is not attributable to partnership 
items within the meaning of section 6511(g). See id. at 14-15. Plaintiff relies on 
Prochorenko v. United States, 243 F.3d 1359 (Fed. Cir. 2001), as support. In 
Prochorenko, the Federal Circuit concluded that the taxpayers "[were] not entitled to 
reduce their partnership tax liability based on the statutory right to a consistent settlement 
of 'partnership items' . . . ." Prochorenko v. United States, 243 F.3d 1359,1360 (Fed. 
Cir. 2001). The Federal Circuit found that "[t]he facts needed to determine whether 
consistent terms were offered are facts about the partner, not facts about the partnership." 
Prochorenko, 243 F.3d at 1363 (quoting Monti v. United States, 223 F.3d 76,83 (2d Cir. 
2000)). The court also found that "[c]onstruing the phrase 'attributable to partnership 
items' so broadly as to cover claims that depend on the unique circumstances of an 
individual partner . . . would be contrary to the system of separate treatment of 
partnership items and nonpartnership items established by Congress in enacting TEFRA." 
Id. Plaintiff points to Prochorenko to bolster its view that the "applicable date on which 
LCU interest commences to accrue" cannot be attributable to any partnership item, 
because the "applicable date . . . is determined entirely by partner-level facts having 
nothing whatsoever to do with the partnership-level proceeding." Pl.'s Resp. 15. 
Plaintiff concedes that "at most" the LCU interest components are "affected items" 
because the "interest applies to an underpayment resulting from adjustments to 
partnership items." Id. at 13-14. 

Plaintiff adds that it may avail itself of the general refund period because upon 
settlement, all of plaintiff's settled partnership items converted to nonpartnership items. 
Id. at 15-16. As the Federal Circuit has stated, "[i]n certain instances, partnership items 
`cease to be partnership items' and become nonpartnership items, such as . . . when the 
Secretary enters into a settlement agreement with the partner with respect to such items." 
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 For the sake of completeness, the court also addresses plaintiff’s argument that the 

general refund limitations period set forth in section 6511(a) applies here because its 

claim for refund is not attributable to a partnership item.  Pl.’s Resp. 12.  Plaintiff 

contends that neither section 7422(h) nor section 6511(g) apply, because:  (1) the 

“applicable date” is not a partnership item nor attributable to a partnership item, and (2) 

plaintiff’s partnership items converted to nonpartnership items upon settlement.  Pl.’s 

Resp. 13–16; Tr. 31:18–25; see also supra Part III.C.1.  

 

Plaintiff makes the nuanced argument that it is not “interest” as a whole that is at 

issue here, but the various components that comprise an interest computation, and 

“depend entirely on partner-specific facts.”  Pl.’s Resp. 13.  An example of such 

component, according to plaintiff, is the date on which the first notice of proposed 

deficiency was sent to the partner to determine the “applicable date” for the limitations 

period to start running.  Id. at 12–13.  Because the IRS must determine the date that is 

specific to a partner, and not to the partnership as a whole, plaintiff asserts that the 

“applicable date” is not a partnership item. 

 

Plaintiff further asserts that the “applicable date” is not attributable to partnership 

items within the meaning of section 6511(g).  See id. at 14–15.  Plaintiff relies on 

Prochorenko v. United States, 243 F.3d 1359 (Fed. Cir. 2001), as support.  In 

Prochorenko, the Federal Circuit concluded that the taxpayers “[were] not entitled to 

reduce their partnership tax liability based on the statutory right to a consistent settlement 

of ‘partnership items’ . . . .”  Prochorenko v. United States, 243 F.3d 1359, 1360 (Fed. 

Cir. 2001).  The Federal Circuit found that “[t]he facts needed to determine whether 

consistent terms were offered are facts about the partner, not facts about the partnership.”  

Prochorenko, 243 F.3d at 1363 (quoting Monti v. United States, 223 F.3d 76, 83 (2d Cir. 

2000)).  The court also found that “[c]onstruing the phrase ‘attributable to partnership 

items’ so broadly as to cover claims that depend on the unique circumstances of an 

individual partner . . . would be contrary to the system of separate treatment of 

partnership items and nonpartnership items established by Congress in enacting TEFRA.”  

Id.  Plaintiff points to Prochorenko to bolster its view that the “applicable date on which 

LCU interest commences to accrue” cannot be attributable to any partnership item, 

because the “applicable date . . . is determined entirely by partner-level facts having 

nothing whatsoever to do with the partnership-level proceeding.”  Pl.’s Resp. 15.  

Plaintiff concedes that “at most” the LCU interest components are “affected items” 

because the “interest applies to an underpayment resulting from adjustments to 

partnership items.”  Id. at 13–14.   

 

 Plaintiff adds that it may avail itself of the general refund period because upon 

settlement, all of plaintiff’s settled partnership items converted to nonpartnership items.  

Id. at 15–16.  As the Federal Circuit has stated, “[i]n certain instances, partnership items 

‘cease to be partnership items’ and become nonpartnership items, such as . . . when the 

Secretary enters into a settlement agreement with the partner with respect to such items.”  
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Bush 717 F.3d at 925 (quoting § 6231(b)); see also Olson, 172 F.3d at 1317 ("By settling 
with the IRS, the settling partner's 'partnership items' become 'non-partnership items."). 
Therefore, upon the conversion of partnership items to nonpartnership items, LCU 
interest would no longer be attributable to partnership items. See Pl.'s Resp. 15-16. 
As a result, section 6511(g) would not apply, and the general limitations period in section 
6511(a) would become applicable. See Tr. 31:22-32:4. 

Defendant, however, has a different view. Defendant challenges plaintiff's effort 
to divide LCU interest into component parts, and plaintiff's refusal to attribute LCU 
interest to partnership items. Def.'s Reply 12-13. As the Federal Circuit has 
explained, "[a] tax item is 'attributable to' a partnership item if it is 'due to, caused by, or 
generated by,' a partnership item. Bush, 717 F.3d at 925 (quoting Keener v. United 
States, 551 F.3d 1358,1365 (Fed Cir. 2009)). Defendant contends that "[w]ithout an 
underpayment caused by partnership items, there [would] be no interest [due], because an 
underpayment is an integral part of every interest computation." Def.'s Reply 12. 
Pointing to plaintiff's concession that LCU interest qualifies as an affected item, 
defendant asserts that plaintiff's claim is attributable to partnership items. Id. 11-13; cf. 
Pl.'s Resp. 13 ("LCU interest, computed from an applicable date, is an affected item 
because the interest applies to an underpayment resulting from adjustments to partnership 
items . . . ."). "[A]ffected items" are "items that are affected by (but are not themselves) 
partnership items." Woods, 134 S. Ct. at 563; see also § 6231(a)(5) ("The term 
`affected item' means any item to the extent such item is affected by a partnership 
item."). 

At issue in this motion to dismiss is the allegedly erroneous computation of LCU 
interest. While plaintiff seeks to peg the erroneous computation to an incorrect 
"applicable date" only, it is the amount of LCU interest assessed as a result of a 
partnership underpayment that plaintiff challenges. Nonetheless, even if plaintiff were 
correct that the "applicable date" is not attributable to partnership items, sections 6511(g) 
and 7422(h) are silent with respect to claims that are not attributable to partnership items. 
And yet, these two statutory provisions do not expressly exclude such claims from the 
reach of section 6230(c). Rather, they make clear that claims attributable to partnership 
items are governed by section 6230(c). 

Section 6230(c) applies in this case, and it preempts the general refund period 
outlined in section 6511(a). 

D. Plaintiff's Policy Argument 

Plaintiff asserts that if defendant were to succeed here, taxpayer abuse might 
occur. Pl.'s Resp. 24-25. Plaintiff suggests that the IRS might exploit the statutory 
scheme by issuing a notice of computational adjustment with no mention of LCU interest, 
waiting six months, and then assessing LCU interest. Id. at 25. This course of conduct 
would render late any claim plaintiff subsequently would file. See id. Defendant 
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to divide LCU interest into component parts, and plaintiff’s refusal to attribute LCU 
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generated by,’ a partnership item.  Bush, 717 F.3d at 925 (quoting Keener v. United 
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underpayment caused by partnership items, there [would] be no interest [due], because an 

underpayment is an integral part of every interest computation.”  Def.’s Reply 12.  

Pointing to plaintiff’s concession that LCU interest qualifies as an affected item, 

defendant asserts that plaintiff’s claim is attributable to partnership items.  Id. 11–13; cf. 

Pl.’s Resp. 13 (“LCU interest, computed from an applicable date, is an affected item 

because the interest applies to an underpayment resulting from adjustments to partnership 

items . . . .”).  “[A]ffected items” are “items that are affected by (but are not themselves) 

partnership items.”  Woods, 134 S. Ct. at 563; see also § 6231(a)(5) (“The term 

‘affected item’ means any item to the extent such item is affected by a partnership 

item.”). 

 

At issue in this motion to dismiss is the allegedly erroneous computation of LCU 

interest.  While plaintiff seeks to peg the erroneous computation to an incorrect 

“applicable date” only, it is the amount of LCU interest assessed as a result of a 

partnership underpayment that plaintiff challenges.  Nonetheless, even if plaintiff were 

correct that the “applicable date” is not attributable to partnership items, sections 6511(g) 

and 7422(h) are silent with respect to claims that are not attributable to partnership items.  

And yet, these two statutory provisions do not expressly exclude such claims from the 

reach of section 6230(c).  Rather, they make clear that claims attributable to partnership 

items are governed by section 6230(c). 

 

Section 6230(c) applies in this case, and it preempts the general refund period 

outlined in section 6511(a).  

 

 D. Plaintiff’s Policy Argument 

 

 Plaintiff asserts that if defendant were to succeed here, taxpayer abuse might 

occur.  Pl.’s Resp. 24–25.  Plaintiff suggests that the IRS might exploit the statutory 

scheme by issuing a notice of computational adjustment with no mention of LCU interest, 

waiting six months, and then assessing LCU interest.  Id. at 25.  This course of conduct 

would render late any claim plaintiff subsequently would file.  See id.  Defendant 
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responds that plaintiff has expressed concern about a circumstance other than what 
occurred in this case. Def.'s Reply 19-20; see Olson, 172 F.3d at 1318-19 (noting that 
it is not the court's role "to offer advisory opinions on hypothetical cases or 
controversies"). 

The court agrees with defendant. Here, the IRS assessed LCU interest within 
six-months of sending notice to plaintiff.' This is the scheme established by Congress. 
Policy arguments for a different scheme are best directed to Congress, not the court.' 

IV. Conclusion 

For the foregoing reasons, the court finds that because plaintiff challenges the 
computation of LCU interest—a directly assessed computational adjustment—section 
6230(c) applies to plaintiff's claim. The court also finds that the IRS provided plaintiff 
with satisfactory notices of computational adjustment pursuant to section 6230(c)(2)(A). 
Finally, the court finds that the six-month limitations period found in section 6230(c) 
preempts the two year general limitations period outlined in section 6511(a). As 
plaintiff failed to file its administrative claims within the six-month limitations period as 
prescribed by section 6230(c)(2)(A), plaintiff filed its claims out of time. 

Thus, the court finds that it lacks jurisdiction over the claims in plaintiff's original 
complaint filed January 30,2014. Defendant's motion to dismiss is GRANTED. The 
following paragraphs within each count of plaintiff's first amended complaint,23 filed 
August 3,2015, ECF No. 22, are DISMISSED: (1) paragraphs 67-82 of Count 1; (2) 
paragraphs 96-112 of Count 2 (Count 2 in its entirety); (3) paragraphs 114-129 of Count 
3; (4) paragraphs 134-149 of Count 4; and (5) paragraphs 155-170 of Count 5. 

21 The notice of computational adjustment for the 2002-2003 tax years was sent on 
August 27,2010. Compl. ¶ 14; Def.'s Mot., Ex. 5. The taxes and interest for those 
years were assessed on September 3,2010. Pl.'s Notice 1-2. For the 2004-2006 tax 
years, the notice of proposed deficiency was sent on March 4,2011, Compl. ¶ 31; Def.'s 
Mot., Ex. 10 at 301, and the assessment was made on May 9,2011, Pl.'s Notice 1-2. 

22 At oral argument, defendant noted that the merits of tax liability were addressed 
over the course of years, during the partnership-level proceeding. The outstanding 
interest computation challenge does not pertain to those merits, and thus does not need an 
extended limitations period. See Tr. 27:23-28:7. 

23 Defendant's motion to dismiss was fully briefed on December 18,2014, prior to 
the filing of plaintiff's first amended complaint. For that reason, the citations in this 
opinion follow the practice of the parties' briefing and reference the original complaint. 
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occurred in this case.  Def.’s Reply 19–20; see Olson, 172 F.3d at 1318–19 (noting that 

it is not the court’s role “to offer advisory opinions on hypothetical cases or 

controversies”).  

 

 The court agrees with defendant.  Here, the IRS assessed LCU interest within 

six-months of sending notice to plaintiff.21  This is the scheme established by Congress.  

Policy arguments for a different scheme are best directed to Congress, not the court.22 

 

IV. Conclusion 

 

For the foregoing reasons, the court finds that because plaintiff challenges the 

computation of LCU interest—a directly assessed computational adjustment—section 

6230(c) applies to plaintiff’s claim.  The court also finds that the IRS provided plaintiff 

with satisfactory notices of computational adjustment pursuant to section 6230(c)(2)(A).  

Finally, the court finds that the six-month limitations period found in section 6230(c) 

preempts the two year general limitations period outlined in section 6511(a).  As 

plaintiff failed to file its administrative claims within the six-month limitations period as 

prescribed by section 6230(c)(2)(A), plaintiff filed its claims out of time. 

  

 Thus, the court finds that it lacks jurisdiction over the claims in plaintiff’s original 

complaint filed January 30, 2014.  Defendant’s motion to dismiss is GRANTED.  The 

following paragraphs within each count of plaintiff’s first amended complaint,23 filed 

August 3, 2015, ECF No. 22, are DISMISSED:  (1) paragraphs 67–82 of Count 1; (2) 

paragraphs 96-112 of Count 2 (Count 2 in its entirety); (3) paragraphs 114–129 of Count 

3; (4) paragraphs 134–149 of Count 4; and (5) paragraphs 155–170 of Count 5.   

 

                                                 
21 The notice of computational adjustment for the 2002–2003 tax years was sent on 

August 27, 2010.  Compl. ¶ 14; Def.’s Mot., Ex. 5.  The taxes and interest for those 

years were assessed on September 3, 2010.  Pl.’s Notice 1–2.  For the 2004–2006 tax 

years, the notice of proposed deficiency was sent on March 4, 2011, Compl. ¶ 31; Def.’s 

Mot., Ex. 10 at 301, and the assessment was made on May 9, 2011, Pl.’s Notice 1–2. 

 
22 At oral argument, defendant noted that the merits of tax liability were addressed 

over the course of years, during the partnership-level proceeding.  The outstanding 

interest computation challenge does not pertain to those merits, and thus does not need an 

extended limitations period.  See Tr. 27:23–28:7.   

 
23 Defendant’s motion to dismiss was fully briefed on December 18, 2014, prior to 

the filing of plaintiff’s first amended complaint.  For that reason, the citations in this 

opinion follow the practice of the parties’ briefing and reference the original complaint.  
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As plaintiff raised two additional claims in its first amended complaint, the parties 
shall file a joint preliminary status report addressing the interest netting and competent 
authority claims on or before Friday, November 6, 2015. 

IT IS SO ORDERED. 

s/ Patricia E. Campbell-Smith 
PATRICIA E. CAMPBELL-SMITH 
Chief Judge 
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 IT IS SO ORDERED. 

  

s/ Patricia E. Campbell-Smith 

PATRICIA E. CAMPBELL-SMITH 

Chief Judge 
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26 U.S.C. § 6230 
Title 26. Internal Revenue Code 

Subtitle F. Procedure and Administration 
Chapter 63. Assessment 

Subchapter C. Tax Treatment of Partnership Items 

§ 6230 Additional administrative provisions. 

* * * 

(c) Claims arising out of erroneous computations, etc. 
(1) In general. A partner may file a claim for refund on the grounds that—

(A) the Secretary erroneously computed any computational 
adjustment necessary—

(i) to make the partnership items on the partner's return 
consistent with the treatment of the partnership items on the 
partnership return, or 
(ii) to apply to the partner a settlement, a final partnership 
administrative adjustment, or the decision of a court in an 
action brought under section 6226 or section 6228(a), 

(B) the Secretary failed to allow a credit or to make a refund to the 
partner in the amount of the overpayment attributable to the 
application to the partner of a settlement, a final partnership 
administrative adjustment, or the decision of a court in an action 
brought under section 6226 or section 6228 (a), or 
(C) the Secretary erroneously imposed any penalty, addition to tax, or 
additional amount which relates to an adjustment to a partnership 
item. 

(2) Time for filing claim. 
(A) Under paragraph (1)(A) or (C). Any claim under subparagraph 
(A) or (C) of paragraph (1) shall be filed within 6 months after the day 
on which the Secretary mails the notice of computational adjustment 
to the partner. 

* * * 

Add-1 Add-1 

26 U.S.C. § 6230 

Title 26. Internal Revenue Code 
Subtitle F. Procedure and Administration 

Chapter 63. Assessment 
Subchapter C. Tax Treatment of Partnership Items 

§ 6230 Additional administrative provisions. 

* * * 

(c) Claims arising out of erroneous computations, etc.
(1) In general.  A partner may file a claim for refund on the grounds that— 

(A) the Secretary erroneously computed any computational 
adjustment necessary— 

(i) to make the partnership items on the partner's return 
consistent with the treatment of the partnership items on the 
partnership return, or 
(ii) to apply to the partner a settlement, a final partnership 
administrative adjustment, or the decision of a court in an 
action brought under section 6226 or section 6228(a), 

(B) the Secretary failed to allow a credit or to make a refund to the 
partner in the amount of the overpayment attributable to the 
application to the partner of a settlement, a final partnership 
administrative adjustment, or the decision of a court in an action 
brought under section 6226 or section 6228 (a), or 
(C) the Secretary erroneously imposed any penalty, addition to tax, or 
additional amount which relates to an adjustment to a partnership 
item. 

(2) Time for filing claim. 
(A) Under paragraph (1)(A) or (C). Any claim under subparagraph 
(A) or (C) of paragraph (1) shall be filed within 6 months after the day 
on which the Secretary mails the notice of computational adjustment 
to the partner. 

* * * 
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26 U.S.C. § 6230 (continued) 

(d) Special rules with respect to credits or refunds attributable to partnership 
items. 

* * * 

(6) Subchapter B of chapter 66 not applicable. Subchapter B of chapter 66 
(relating to limitations on credit or refund) shall not apply to any credit or 
refund of an overpayment attributable to a partnership item. 

Add-2 Add-2 

26 U.S.C. § 6230 (continued) 

(d) Special rules with respect to credits or refunds attributable to partnership 
items. 

* * * 

(6) Subchapter B of chapter 66 not applicable. Subchapter B of chapter 66 
(relating to limitations on credit or refund) shall not apply to any credit or 
refund of an overpayment attributable to a partnership item. 
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26 U.S.C. § 6511 
Title 26. Internal Revenue Code 

Subtitle F. Procedure and Administration 
Chapter 66. Limitations 

Subchapter B. Limitations on Credit of Refund 

§ 6511 Limitations on credit or refund. 

(a) Period of limitation on filing claim. Claim for credit or refund of an 
overpayment of any tax imposed by this title in respect of which tax the taxpayer is 
required to file a return shall be filed by the taxpayer within 3 years from the time 
the return was filed or 2 years from the time the tax was paid, whichever of such 
periods expires the later, or if no return was filed by the taxpayer, within 2 years 
from the time the tax was paid. Claim for credit or refund of an overpayment of 
any tax imposed by this title which is required to be paid by means of a stamp shall 
be filed by the taxpayer within 3 years from the time the tax was paid. 

* * * 

(g) Special rule for claims with respect to partnership items. In the case of any 
tax imposed by subtitle A with respect to any person which is attributable to any 
partnership item (as defined in section 6231(a)(3)), the provisions of section 6227 
and subsections (c) and (d) of section 6230 shall apply in lieu of the provisions of 
this subchapter. 

Add-3 Add-3 

26 U.S.C. § 6511 

Title 26. Internal Revenue Code 
Subtitle F. Procedure and Administration 

Chapter 66. Limitations 
Subchapter B. Limitations on Credit of Refund 

§ 6511 Limitations on credit or refund.

(a) Period of limitation on filing claim.  Claim for credit or refund of an 
overpayment of any tax imposed by this title in respect of which tax the taxpayer is 
required to file a return shall be filed by the taxpayer within 3 years from the time 
the return was filed or 2 years from the time the tax was paid, whichever of such 
periods expires the later, or if no return was filed by the taxpayer, within 2 years 
from the time the tax was paid. Claim for credit or refund of an overpayment of 
any tax imposed by this title which is required to be paid by means of a stamp shall 
be filed by the taxpayer within 3 years from the time the tax was paid. 

* * * 

(g) Special rule for claims with respect to partnership items.  In the case of any 
tax imposed by subtitle A with respect to any person which is attributable to any 
partnership item (as defined in section 6231(a)(3)), the provisions of section 6227 
and subsections (c) and (d) of section 6230 shall apply in lieu of the provisions of 
this subchapter. 
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26 U.S.C. § 6621 
Title 26. Internal Revenue Code 

Subtitle F. Procedure and Administration 
Chapter 67. Interest 

Subchapter C. Determination of Interest Rate; Compounding of Interest 

§ 6621 Determination of rate of interest. 

* * * 

(c) Increase in underpayment rate for large corporate underpayments. 
(1) In general. For purposes of determining the amount of interest payable 
under section 6601 on any large corporate underpayment for periods after 
the applicable date, paragraph (2) of subsection (a) shall be applied by 
substituting "5 percentage points" for "3 percentage points". 
(2) Applicable date. For purposes of this subsection—

(A) In general. The applicable date is the 30th day after the earlier 
of — 

(i) the date on which the 1st letter of proposed deficiency which 
allows the taxpayer an opportunity for administrative review in 
the Internal Revenue Service Office of Appeals is sent, or 
(ii) the date on which the deficiency notice under section 6212 
is sent. The preceding sentence shall be applied without regard 
to any such letter or notice which is withdrawn by the 
Secretary. 

(B) Special rules. 
(i) Nondeficiency procedures. In the case of any underpayment 
of any tax imposed by this title to which the deficiency 
procedures do not apply, subparagraph (A) shall be applied by 
taking into account any letter or notice provided by the 
Secretary which notifies the taxpayer of the assessment or 
proposed assessment of the tax. 
(ii) Exception where amounts paid in full. For purposes of 
subparagraph (A), a letter or notice shall be disregarded if, 
during the 30-day period beginning on the day on which it was 
sent, the taxpayer makes a payment equal to the amount shown 
as due in such letter or notice, as the case may be. 
(iii) Exception for letters or notices involving small amounts. 
For purposes of this paragraph, any letter or notice shall be 
disregarded if the amount of the deficiency or proposed 

Add-4 Add-4 

26 U.S.C. § 6621 

Title 26. Internal Revenue Code 
Subtitle F. Procedure and Administration 

Chapter 67. Interest 
Subchapter C. Determination of Interest Rate; Compounding of Interest 

§ 6621 Determination of rate of interest. 

* * * 

(c) Increase in underpayment rate for large corporate underpayments. 
(1) In general. For purposes of determining the amount of interest payable 
under section 6601 on any large corporate underpayment for periods after 
the applicable date, paragraph (2) of subsection (a) shall be applied by 
substituting “5 percentage points” for “3 percentage points”. 
(2) Applicable date. For purposes of this subsection— 

(A) In general. The applicable date is the 30th day after the earlier 
of — 

(i) the date on which the 1st letter of proposed deficiency which 
allows the taxpayer an opportunity for administrative review in 
the Internal Revenue Service Office of Appeals is sent, or 
(ii) the date on which the deficiency notice under section 6212 
is sent. The preceding sentence shall be applied without regard 
to any such letter or notice which is withdrawn by the 
Secretary. 

(B) Special rules. 
(i) Nondeficiency procedures. In the case of any underpayment 
of any tax imposed by this title to which the deficiency 
procedures do not apply, subparagraph (A) shall be applied by 
taking into account any letter or notice provided by the 
Secretary which notifies the taxpayer of the assessment or 
proposed assessment of the tax. 
(ii) Exception where amounts paid in full. For purposes of 
subparagraph (A), a letter or notice shall be disregarded if, 
during the 30-day period beginning on the day on which it was 
sent, the taxpayer makes a payment equal to the amount shown 
as due in such letter or notice, as the case may be. 
(iii) Exception for letters or notices involving small amounts. 
For purposes of this paragraph, any letter or notice shall be 
disregarded if the amount of the deficiency or proposed 
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deficiency (or the assessment or proposed assessment) set forth 
in such letter or notice is not greater than $100,000 (determined 
by not taking into account any interest, penalties, or additions to 
tax). 

(3) Large corporate underpayment. For purposes of this subsection—
(A) In general. The term "large corporate underpayment" means any 
underpayment of a tax by a C corporation for any taxable period if the 
amount of such underpayment for such period exceeds $100,000. 
(B) Taxable period. For purposes of subparagraph (A), the term 
"taxable period" means—

(i) in the case of any tax imposed by subtitle A, the taxable 
year, or 
(ii) in the case of any other tax, the period to which the 
underpayment relates. 

Add-5 Add-5 

deficiency (or the assessment or proposed assessment) set forth 
in such letter or notice is not greater than $100,000 (determined 
by not taking into account any interest, penalties, or additions to 
tax). 

(3) Large corporate underpayment. For purposes of this subsection— 
(A) In general. The term “large corporate underpayment” means any 
underpayment of a tax by a C corporation for any taxable period if the 
amount of such underpayment for such period exceeds $100,000. 
(B) Taxable period. For purposes of subparagraph (A), the term 
“taxable period” means— 

(i) in the case of any tax imposed by subtitle A, the taxable 
year, or 
(ii) in the case of any other tax, the period to which the 
underpayment relates. 
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