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UNITED STATES TAX COURT 

-----------------------------------X 

 

SYDNEY ANN CHANEY THOMAS,  : 

 

       : 

    Petitioner,  

       : 

   v.       Docket No. 12982-20 

       : 

COMMISSIONER OF INTERNAL REVENUE,  

       : Judge Emin Toro 

    Respondent.  

-----------------------------------X 

 

PETITIONER’S MOTION TO STRIKE  

 PETITIONER MOVES, pursuant to Tax Court Rule 50 and the 

Court’s April 26, 2022, Order to strike portions of Exhibit 13-

R. 

 IN SUPPORT THEREOF, Petitioner respectfully states: 

 1. Petitioner filed a petition for a redetermination of 

Commissioner’s denial of her request for Innocent Spouse Relief 

under I.R.C. § 6015(f) on November 9, 2020.  

 2. This case was tried before the Honorable Emin Toro on 

April 4, 2022, in San Francisco, CA.   

 3. Petitioner represented herself at trial.  

 4. The Court received several exhibits into evidence to 

which the parties raised objections as to admissibility, 

including Exhibit 13-R, a series of Petitioner’s blog posts from 

November 2, 2016, through January 5, 2022. 
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 5. On April 26, 2022, the Court entered an order that the 

challenged exhibits were admitted into evidence without 

prejudice to the parties’ ability to file motions to strike.    

 6. Petitioner moves to strike pages 1-74 and 97-131 of 

Exhibit 13-R because they were not part of the administrative 

record and were not previously unavailable or newly discovered.   

 8. The Taxpayer First Act (the “TFA”) added I.R.C. § 

6015(e)(7), which states: 

(7) Any review of a determination made 

under this section shall be reviewed de novo 

by the Tax Court and shall be based upon— 

(A) the administrative record established at 

the time of the determination, and 

(B)any additional newly discovered or 

previously unavailable evidence. 

 

Taxpayer First Act, Pub. L. No. 116-25, § 1203, H.R. 3151, 116th 

Cong. (July 1, 2019).   

 9. This provision of the TFA applies to petitions filed 

with the Court on or after the July 1, 2019, enactment date of 

the TFA.  See Sutherland v. Comm’r, 155 T.C. 95, 104 (2020).  

 10. Thus, I.R.C. § 6015(e)(7) applies to this case, as the 

Petition was filed on November 9, 2020.   
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Exhibit 13-R Was Not in the Administrative Record 

 11. There is no dispute that Exhibit 13-R was not part of 

the administrative record.  See Transcript of April 4, 2022, 

Trial, at pp. 18-19.   

Portions of Exhibit 13-R (Petitioner’s blog posts from November 

2, 2016-September 8, 2020) Were not Previously Unavailable  

 

 12. Respondent received Petitioner’s Form 8857 (Request 

for Innocent Spouse Relief) on July 26, 2019.  

 13. Respondent denied Petitioner’s Request for Innocent 

Spouse Relief on September 8, 2020.   

 14. As noted, Exhibit 13-R contains posts from 

Petitioner’s blog. The blog posts that predated the September 8, 

2020, notice of denial were in existence at the time that 

Respondent was reviewing and considering Petitioner’s Request 

for Innocent Spouse Relief.   

 15. During this time period, the pre-September 8, 2020, 

blog posts were publicly available, and Respondent could have 

found them through an internet search of Petitioner’s name.   

 16. Accordingly, these blog posts do not meet the 

exception to I.R.C. § 6015(e)(7) for “previously unavailable” 

evidence.   
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Portions of Exhibit 13-R (Petitioner’s blog posts from November 

2, 2016-September 8, 2020) Were Not “Newly Discovered”  

 

 17. Because the blog posts in Exhibit 13-R were not in the 

administrative record and were previously available, the 

remaining question is whether they were “newly discovered.”   

 18. In its April 26, 2022, Order, the Court asked the 

parties to address the meaning of “newly discovered” evidence.  

 19. The TFA does not define this concept, and the 

legislative history is silent in this regard.   

 20. As the Court further notes, Federal Rule of Civil 

Procedure 60(b)(2), which provides for relief from a judgment or 

order on the grounds of newly discovered evidence, contains 

similar language, but includes the amplifying statement that 

evidence is “newly discovered” if the evidence “with reasonable 

diligence, could not have been discovered in time to move for a 

new trial under Rule 59(b).”   

 21. The question here is whether the Court should apply 

the concept of “newly discovered evidence” from Fed. R. Civ. P. 

60(b)(2),1 or apply the ordinary meaning of the phrase, which, as 

 
1 Fed. R. Civ. P. 60 provides for relief from a judgment or 

order.  Fed. R. Civ. P. 59, which also requires consideration of 

concepts of “newly discovered evidence,” provides for a new 

trial or altering or amending a judgment.  
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stated by the Court is “to obtain sight or knowledge of for the 

first time.”2   

 22. Applying the ordinary meaning would set a very low bar 

in determining whether evidence is “newly discovered,” as it 

would allow Respondent to freely reopen the record and submit 

any evidence at trial just on a showing that it did not 

previously know about it without any consideration of 

Respondent’s attempt to obtain the evidence sooner. It is 

unlikely that this is what Congress intended when enacting the 

TFA.      

 23. Fed. R. Civ. P. 60(b)(2), in contrast, provides an 

administrable standard for admitting newly discovered evidence, 

by requiring a showing that the party seeking admission has 

exercised reasonable diligence.   

 24. The Tax Court has already adopted this standard in an 

analogous context pursuant to Tax Court Rule 1(b), which states 

that where “there is no applicable rule of procedure, the Court 

or the Judge before whom the matter is pending may prescribe the 

procedure, giving particular weight to the Federal Rules of 

 
2 Black’s Law Dictionary (11th ed. 2019) defines “newly 

discovered evidence” by reference to Fed. R. Civ. P. 60(b).   
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Civil Procedure to the extent that they are suitably adaptable 

to govern the matter at hand.”  

 25. The Court has applied the standard of Fed. R. Civ. P. 

60(b)(2) to Tax Court Rules 161 (Motion for Reconsideration of 

Findings and Opinion) and 162 (Motion to Vacate and Revise 

Decision).  See Superior Trading, LLC v. Comm’r, T.C. Memo. 

2012-110 at *10, aff’d, 728 F.3d 676 (7th Cir. 2013); Estate of 

Miller v. Comm’r, T.C. Memo. 1994-25, at *2. 

 26. This standard of reasonable diligence should apply as 

well to the interpretation of the phrase “newly discovered 

evidence” under I.R.C. § 6015(e)(7), as there is no applicable 

rule and the concepts of Fed. R. Civ. P. 60(b)(2) are adaptable 

to the determination of “newly discovered evidence.”   

 27. What constitutes “reasonable diligence” may depend on 

various factors, including which party is seeking admission of 

the evidence (as Respondent, with greater resources and 

experience reviewing innocent spouse applications, and control 

of the administrative record, should be held to a higher 

standard), the difficulty in locating the evidence, and other 

factors.   

 28. Respondent did not exercise reasonable diligence under 

the facts and circumstances of this case.   
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 29. Unlike many taxpayers who appear before Court who have 

limited resources and for whom reasonable diligence may be a 

lower standard,3 Respondent had the necessary resources to 

develop the administrative record.   

 30. Respondent would have been able to find the blog by 

doing a simple internet search for Petitioner’s name.  The first 

result that appears after typing in Petitioner’s name into a 

popular internet search engine is her blog, at 

https://sydneychaneythomas.com/.4  This is presumably how Counsel 

for Respondent located the blog posts before trial (but after 

the administrative record was closed).   

 31. During the administrative process, Respondent was able 

to access the internet in order to develop the administrative 

 
3 See Wilson v. Comm’r, 705 F.3d 980, 992 (9th Cir. 2013), which 

describes some of the many barriers that prevent taxpayers 

seeking innocent spouse relief from being able to fully develop 

the record during the administrative proceedings: “This case 

also demonstrates that restricted access to important documents 

can be a significant barrier to establishing an adequate 

administrative record . . . As Wilson’s experience demonstrates, 

“‘[a] taxpayer who interacts with the IRS from a position of 

near-total ignorance of her or his tax filing and payment 

history, with no control over what was done in her or his name, 

is at a serious disadvantage.’” (citing National Taxpayer 

Advocate, 2011 Annual Report to Congress 324 (2011)). 

 
4 According to the internet archive known as the “Wayback 

Machine,” this site has been active since January 28, 2011.  

https://web.archive.org/web/*/https://sydneychaneythomas.com/  
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record.  Respondent’s Innocent Spouse Relief Processing 

Procedures specifically include internet research as a method of 

case research.  Internal Revenue Manual (“IRM”) 25.15.18.5.2.8  

(07-11-2016).   

 32. Respondent’s failure to search for information about 

Petitioner on the internet until just before trial does not 

constitute “reasonable diligence.”  See Spacey v. Burgar, 207 F. 

Supp. 2d 1037, 1053 (C.D. Cal. 2001) (rejecting Rule 60(b)(2) 

argument because plaintiff failed to explain why ad on website 

could not have been obtained with reasonable diligence);  

Ricketts v. CBS Corporations, CV 19-3895 (DSF), 2020 WL 3881620, 

at *2 (C.D. Cal. June 18, 2020) (plaintiffs could not show that 

evidence could not have been discovered earlier where they found 

evidence by typing a phrase into an internet search engine) 

(citing Prosterman v. Am. Airlines, Inc., 747 F. App'x 458, 462-

63 (9th Cir. 2018), cert. denied, 139 S. Ct. 1342 (2019); Meteor 

AG v. Federal Express Corp., 08 Civ. 3773 (JGK), 2009 WL 3853802 

at *3 (S.D.N.Y. Nov. 18, 2009) (guide that was publicly 

available on internet was not newly discovered evidence under 

Rule 60(b)(2)). 

 33. To hold that materials which were publicly and freely 

available on the internet, and which Respondent could have 
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easily located with a simple internet search, are “newly 

discovered” evidence” would render I.R.C. § 6015(e)(7) 

meaningless.    

 34. Instead, the Court should apply the “reasonable 

diligence” standard of Fed. R. Civ. P. 60(b)(2), and not permit 

the introduction of the pre-September 8, 2020, blog posts into 

the record of this trial.  

 35. Respondent objects to the granting of this motion. 

 WHEREFORE, Petitioner respectfully requests that the Court 

grant this motion. 

  Dated: New York, New York 

    July 1, 2022 

 

 

 

By: _________________________ 

      MEGAN L. BRACKNEY 

      T.C. Bar No. BM0825 

      Kostelanetz & Fink, LLP 

7 World Trade Center 

New York, New York 10007 

Tel. (212) 808-8100 

Fax: (212) 808-8108 

mbrackney@kflaw.com 


