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UNITED STATES TAX COURT 

 

SYDNEY ANN CHANEY THOMAS, ) 

 ) 

                     Petitioner ) 

) 

                     v. )  Docket No. 12982-20 

)  

COMMISSIONER OF INTERNAL  ) 

REVENUE, )  Filed Electronically 

)    

                     Respondent. )   

 

RESPONDENT’S OBJECTION TO PETITIONER’S MOTION TO STRIKE  

RESPONDENT, PURSUANT TO the Court’s order dated July 29, 2022, 

respectfully requests the Court deny Petitioner’s Motion to Strike and admit 

Exhibit 13-R into evidence in its entirety. 

IN SUPPORT THEREOF, respondent respectfully states: 

1. Petitioner filed Petitioner’s Motion to Strike, in which petitioner moves 

to strike pages 1-74 and 97-131 of Exhibit 13-R. 

2. The parties agree that petitioner’s blog posts contained in Exhibit 13-R 

were not part of the administrative record. 

3. Petitioner’s position is that her blog posts in Exhibit 13-R that pre-date 

the issuance of the Final Determination in this case, even any that she might have 

made just before the Final Determination, were not “previously unavailable” or 

“newly discovered.” 
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4. To the contrary, all of petitioner’s blog posts were “newly discovered” 

by respondent after the administrative proceedings concluded or were “previously 

unavailable” to the IRS personnel considering petitioner’s request for relief during 

the administrative proceedings; therefore, Exhibit 13-R should be admitted into 

evidence in its entirety. 

Tax Court’s Standard and Scope of Review under I.R.C. § 6015(e)(7) 

5. Section 1203 of the Taxpayer First Act (hereinafter, “TFA”), Pub. L. 

No. 116-25, 133 Stat. 981 (2019), with an effective date of July 1, 2019, added 

I.R.C. § 6015(e)(7) to provide a standard and scope of review for Tax Court review 

of administrative determinations the IRS makes under section 6015. Under section 

6015(e)(7) the Court’s standard of review is de novo and that de novo review “shall 

be based upon-- (A) the administrative record established at the time of the 

determination, and (B) any additional newly discovered or previously unavailable 

evidence.” 

6. Understanding the nature of the administrative proceeding helps to 

understand how the Court should apply this evidentiary limitation and how rules 

regarding use of evidence discovered after a trial to request a new trial have no 

application to evidence discovered after an administrative proceeding but before an 

initial trial.   
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7. First, the IRS’s role in the administrative review process is one of an 

arbiter and not an advocate. The IRS does not have the duty to gather evidence to 

defeat a request for relief under section 6015.  

8. Second, the taxpayer has the burden at the administrative stage to 

establish the entitlement to relief from joint and several liability.  If the IRS 

determines that the taxpayer does not meet that burden, there would be no ground 

to grant relief.  It would be a waste of IRS resources to gather additional evidence 

to refute an inadequate claim when no administrative remedy would be available in 

any event.   

9. Third, the relationship between the IRS and a requesting spouse does 

not become adversarial until after the request has been fully or partially denied and 

that spouse files a petition in the U.S. Tax Court challenging the IRS’s 

determination.   

10. Fourth, a taxpayer is not considered to have exhausted administrative 

remedies where the taxpayer files a claim for relief in court, yet withholds material 

evidence about the merits of that claim from the IRS at the administrative stage.  In 

contrast, the IRS is not seeking any remedy at the administrative stage and the 

concept of exhaustion of administrative remedies does not apply to it. 
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Requesting Spouse’s Obligations When Requesting Relief Under I.R.C. § 6015 

11.  Neither the Internal Revenue Code nor Treasury regulations define or 

explain the terms “newly discovered” or “previously unavailable.”  Legislative 

history does not explain why there is a limit to evidence beyond that in the 

administrative record, but so limiting the evidence is consistent with a general 

requirement in administrative law to exhaust administrative remedies.  See e.g., 

Houston Lawyer Referral Service, Inc. v. Commissioner, 69 T.C. 570, 574 (1978) 

(“The requirement of the exhaustion of administrative remedies in section 

7428(b)(2) is, of course, meaningless if the ruling applicant is permitted to 

withhold information from the Internal Revenue Service and later introduce it in 

evidence in the declaratory judgment proceeding.”). Exhaustion of administrative 

remedies is a jurisdictional prerequisite to obtain Tax Court review of the IRS’s 

final determination as to relief under section. See Tax Court Rule 320.  Section 

6015(e)(7) embodies the principle that a taxpayer who seeks relief in an 

administrative setting should present all the evidence the taxpayer has to justify 

relief and not be allowed to give the administrative process short shrift in favor of 

submitting evidence to the Court instead. 

12. Except as otherwise provided in section 6015 (i.e., I.R.C. § 

6015(c)(3)(A)(ii), (c)(3)(C), (d)(3)(C)), the requesting spouse bears the burden of 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978290100&pubNum=0000838&originatingDoc=Idbb3b6fa556b11d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012823&cite=26USCAS7428&originatingDoc=I1656682a552611d9a99c85a9e6023ffa&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_c0ae00006c482
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012823&cite=26USCAS7428&originatingDoc=I1656682a552611d9a99c85a9e6023ffa&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_c0ae00006c482
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012823&cite=26USCAS6015&originatingDoc=I9212ed152e8a11db80c2e56cac103088&refType=RB&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)#co_pp_7fdd00001ca15
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=USTAXCTR320&originatingDoc=I9212ed152e8a11db80c2e56cac103088&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
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proof with respect to whether he or she is entitled to relief under section 6015.  See 

I.R.C. § 6015(b)(1)(C), (b)(2), (c)((2), and (f); T.C. Rule 142(a); Alt v. 

Commissioner, 119 T.C. 306, 311 (2002), Jonson v. Commissioner, 118 T.C. 106, 

113 (2002), Feldman v. Commissioner, T.C. Memo. 2003-201, aff’d, 96 

A.F.T.R.2d (RIA) 6786 (9th Cir. Oct. 28, 2005) (Taxpayer’s burden to prove 

economic hardship).  

CCISO’s Role in Reviewing Innocent Spouse Requests 

13. The Cincinnati Centralized Innocent Spouse Operation (CCISO) 

generally reviews requests for innocent spouse relief. 

14. A taxpayer can request relief pursuant to section 6015 (alternatively, 

“innocent spouse relief”) by submitting to the IRS a Form 8857, Request for 

Innocent Spouse Relief. 

15. The taxpayer making such request is known as the requesting spouse; 

the person with whom the requesting spouse filed a joint income tax return is the 

non-requesting spouse. 

16. A requesting spouse signs the Form 8857 “[u]nder penalties of 

perjury,” declaring that he or she has “examined this form and any accompanying 

schedules and statements, and to the best of [the requesting spouse’s] knowledge 

and belief, they are true, correct, and complete.” 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002120906&pubNum=0000838&originatingDoc=Id8dcfc8fb5f011d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_838_113&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_838_113
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002120906&pubNum=0000838&originatingDoc=Id8dcfc8fb5f011d993e6d35cc61aab4a&refType=RP&fi=co_pp_sp_838_113&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_838_113
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17. The Internal Revenue Manual (IRM) prescribes the procedures used 

by CCISO employees to process, review, and make determinations as to requests 

for innocent spouse relief. IRM 25.15.18 (Mar. 20, 2019).  

18. CCISO initially checks that: (a) there is a valid signature on the Form 

8857, (b) the request is signed under penalties of perjury, (c) specific tax years are 

indicated on the request, and (d) information has been provided to explain the 

request for relief. IRM 25.15.18.5.1.2 (Mar. 20, 2019). 

19. After these basic requirements are satisfied, CCISO “[c]onduct[s] 

necessary IDRS research,” including pulling transcripts, verifying the validity of 

the spouse’s social security number, determining whether there is a valid Power of 

Attorney on file, etc. IRM 25.15.18.5.2.5 (Jul. 11, 2016). The IRM mentions other 

potential research systems but does not require their use. IRM 25.15.18.5.2.8 (July 

11, 2016).  

20. CCISO contacts the non-requesting spouse by letter. IRM 25.15.3.3(2)  

(Dec. 12, 2016) and IRM 25.15.3.4 (Dec. 12, 2016). The letter notifies the non-

requesting spouse of the request for relief and solicits additional information with a 

30-day response time. IRM 25.15.3.4(2) (Dec. 12, 2016). 

21. Finally, “[a]fter reading all documentation, doing research (IDRS), 

and applying the tax law, [CCISO] should make the determination on whether or 
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not to grant relief to the [requesting spouse] in full or in part…” IRM 

25.15.18.5.2.9(8) (March 20, 2019).  

22. CCISO evaluates the information provided by the requesting spouse 

and the non-requesting spouse; although a CCISO employee will look to outside 

sources as part of this evaluation, CCISO does not conduct a full investigation of 

the requesting spouse. 

23. The role of CCISO is non-adversarial. CCISO employees are not 

charged with defending the government.  Instead, they are required to determine 

whether one spouse should continue to be held jointly and severally liable for all 

tax reported with the other spouse on a joint return. 

24. In the instant case, petitioner filled out the Form 8857, Request for 

Innocent Spouse Relief, signed and dated it July 16, 2019, and attached an undated 

letter addressed both to the California Franchise Tax Board’s Innocent Spouse Unit 

and the IRS. Petitioner also included the following with her initial request: (a) the 

first page of a Mortgage Statement for her primary residence at 1666 Camino 

Pablo, Moraga, CA 94556-2610 (hereinafter, “Moraga Property”), dated June 14, 

2019; (b) the first page of a Mortgage Statement for her vacation home at 9730 

Sean Place, Truckee, CA 96161 (hereinafter, “Truckee Property”), dated June 14, 

2019; (c) a letter from the Placer County Assessor’s Office, providing the taxable 
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value of the Truckee Property, and (d) Notice to Borrower of Postponement of 

Trustee’s Sale dated June 26, 2019, from Trustee Corps. All of these documents 

became a part of the administrative record and are included in Exhibit 5-J of the 

Stipulation of Facts. 

25. CCISO sent petitioner a request for additional information on August 

12, 2019. Petitioner then sent the California Franchise Tax Board’s Innocent 

Spouse Unit and the IRS a second letter, this one dated November 19, 2019, 

responding to the request for additional information by both the Franchise Tax 

Board and the IRS. Petitioner included the following with this letter: (a) her 

husband’s death certificate, (b) letters from her friends, (c) an MLS (Multiple 

Listing Service) real estate printout showing that the Moraga Property was listed 

for sale September 12, 2018 and taken off the market eight days later on September 

20, 2018, (d) text messages and emails between the petitioner and her husband, (e) 

a contract for her services as an instructor with U.C. Berkeley dated May 2015, and 

(f) a letter from Signature Consulting regarding her analyst position from May 

2013. These documents also became part of the administrative record and are 

included in Exhibit 6-J of the Stipulation of Facts. Petitioner did not inform CCISO 

at any point of the existence of her personal blog. 
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26. Based on its review of the administrative record, CCISO determined 

that petitioner was not entitled to relief form joint and several liability.  

27. Petitioner’s blog posts are material and relevant to petitioner’s request 

for innocent spouse relief in that they are admissions that describe aspects of the 

petitioner’s lifestyle, finances, and relationships that are pertinent to the review of 

respondent’s determination and are detrimental to petitioner’s case. Petitioner’s 

blog posts detail numerous trips to her vacation home in Truckee, ski passes, trips 

to Rome, Paris, and New York, and yacht club and country club memberships, 

which undermine her claims of economic hardship.   

Exhibit 13-R Was Newly Discovered by Respondent During Trial Preparation 

28.  As the Court explained in Borenstein v. Comm’r of Internal Revenue, 

149 T.C. 263, 271 (2017), the “starting point for interpreting a statute is the 

language of the statute itself. Absent a clearly expressed legislative intention to the 

contrary, that language must ordinarily be regarded as conclusive” (quoting 

Consumer Prod. Safety Comm'n v. GTE Sylvania, Inc., 447 U.S. 102, 108 (1980)). 

“When the words of a statute are unambiguous * * * ‘judicial inquiry is 

complete.’” Conn. Nat'l Bank v. Germain, 503 U.S. 249, 254 1992) (quoting Rubin 

v. United States, 449 U.S. 424, 430 (1981)). “[C]ourts must presume that a 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992051933&pubNum=0000780&originatingDoc=I2badcb908fa711e7abd4d53a4dbd6890&refType=RP&fi=co_pp_sp_780_254&originationContext=document&transitionType=DocumentItem&ppcid=e76cd1e2a7fa4b908ab8e9546d376afc&contextData=(sc.DocLink)#co_pp_sp_780_254
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981103159&pubNum=0000780&originatingDoc=I2badcb908fa711e7abd4d53a4dbd6890&refType=RP&fi=co_pp_sp_780_430&originationContext=document&transitionType=DocumentItem&ppcid=e76cd1e2a7fa4b908ab8e9546d376afc&contextData=(sc.DocLink)#co_pp_sp_780_430
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981103159&pubNum=0000780&originatingDoc=I2badcb908fa711e7abd4d53a4dbd6890&refType=RP&fi=co_pp_sp_780_430&originationContext=document&transitionType=DocumentItem&ppcid=e76cd1e2a7fa4b908ab8e9546d376afc&contextData=(sc.DocLink)#co_pp_sp_780_430
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legislature says in a statute what it means and means in a statute what it 

says.” Id. at 253–254. 

29. The legislative history of section 6015(e)(7) is silent as to the meaning 

of “newly discovered” evidence. Therefore, the Court should interpret the term 

“newly discovered” based on its plain meaning.  

30.  CCISO Financial Technicians are responsible for making 

determinations under section 6015 based on the law applied to the facts of each 

request. In this case, Financial Technician Virgina Elam reviewed petitioner’s 

request for relief. 

31. Ms. Elam determined, without petitioner’s blog posts being a part of 

the administrative record, and based on information provided by petitioner on her 

Form 8857, telephone interviews, research using IRS internal databases, and 

Zillow, an on-line tool used to help determine approximate values of real property, 

that petitioner was not entitled to relief under I.R.C. § 6015(f). Therefore, it was 

not necessary for Ms. Elam to perform any further research.  

32.  After the petition was filed in this case and the case was ultimately 

sent to respondent’s counsel for trial preparation, respondent’s counsel used 

Google to search for petitioner by name and discovered that petitioner maintained 

a personal lifestyle blog.  

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992051933&pubNum=0000780&originatingDoc=I2badcb908fa711e7abd4d53a4dbd6890&refType=RP&fi=co_pp_sp_780_253&originationContext=document&transitionType=DocumentItem&ppcid=e76cd1e2a7fa4b908ab8e9546d376afc&contextData=(sc.DocLink)#co_pp_sp_780_253
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33. Because the blog posts are newly discovered for purposes of section 

6015(e)(7)(B), they are within the Court’s scope of review and it is not relevant 

whether they were previously unavailable.  

34. Petitioner contends that this Court should adopt a standard like that set 

out in Fed. R. Civ. P. 60(b)(2) in determining whether evidence is newly 

discovered, but there are at least two reasons why adapting that rule to the present 

situation would be inappropriate. 

35. First, Rule 60(b)(2) contains additional language qualifying “newly 

discovered evidence” that is not present in section 6015(e)(7). Specifically, Rule 

60(b)(2) concerns newly discovered evidence “that, with reasonable diligence, 

could not have been discovered in time to move for a new trial under Rule 59(b).” 

The additional language limits the scope of the rule to a subset of newly discovered 

evidence.  To read that language into section 6015(e)(7) would be to make a rule 

out of whole cloth. 

36. Second, Rule 60(b)(2), by its terms, applies after a trial has occurred 

and relief is sought from a final judgment, order, or proceeding.  But here, no trial 

had already occurred at the time respondent sought to introduce newly discovered 

evidence and there has been no final judgment, order, or proceeding.  
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37. Cases that construe Rule 60(b)(2) to include the requirement that the 

relevant evidence could not have been previously discovered do nothing more than 

confirm the text of the rule itself.  They do not provide any guidance for the 

meaning of the term “newly discovered” standing alone, as it does in section 

6015(e)(7). Therefore, the cases construing Rule 60(b)(2) cited by petitioner are 

inapposite for the purpose of construing section 6015(e)(7)(B). 

38. While there may be strong considerations of preserving judicial 

resources when considering whether new evidence should be considered after a 

trial and final judgment, order or proceeding, no such concerns are present in this 

case.   

39. As previously discussed, at the time of the administrative hearing of a 

taxpayer’s request for relief, the IRS is more in the posture of an arbiter than a 

litigant opposing the request. Like a court, the IRS considers what evidence is 

before it when making a determination. The IRS, in its role as an arbiter, must 

determine whether the taxpayer’s submission satisfies the standards for relief, and 

in doing so, is likely to look at the joint return that was filed and the requesting 

spouse’s filing and payment history.  Once the IRS makes a determination that a 

request for relief is insufficient or that a taxpayer does not qualify for relief based 

on the record before it, the IRS is not required to search for additional evidence 
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that may refute the taxpayer’s representations or establish facts that are adverse to 

the taxpayer’s relief request. Thus, the IRS’s unique role at the administrative stage 

affects its duty to search for evidence adverse to the taxpayer, which affects what 

constitutes newly discovered evidence by the IRS once the taxpayer petitions the 

Tax Court. Once the petition is filed, the IRS’s position changes from that of an 

arbiter to that of a litigant and the IRS should have the ability to offer additional 

evidence to dispute the taxpayer’s representations or correct the taxpayer’s 

omissions. 

40. Under petitioner’s arguments, any failure to refute a taxpayer’s factual 

representations at the administrative stage makes the representations beyond 

dispute when the taxpayer later appeals a denial of section 6015 relief and 

respondent’s role changes to that of a litigant.  Petitioner’s reading of 

section 6015(e)(7) would have the effect of shifting to the agency the burden of 

probing every representation that a taxpayer makes at the administrative stage to 

ensure the veracity of each representation and preclude the ability to present 

contrary facts at the judicial stage.  This reading is inconsistent with the general 

requirement that the taxpayer must demonstrate entitlement to section 6015 relief. 

41. The information contained in the blog posts were within the reach and 

control of the petitioner, not respondent, yet petitioner failed to provide these posts 
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or inform Ms. Elam about the contents during the administrative review of her 

case.  Respondent should not be prevented from bringing these blog posts to light, 

and, more importantly, petitioner should not be permitted to benefit from her 

failure to provide the information to respondent during the administrative portion 

of this case. 

A. Factors the Court Might Consider Include Who Has Control and Dominion 

Over the Evidence and Who Has the Burden of Proof.  

42. In her Motion to Strike, petitioner provides factors the Court might 

consider when deciding whether to admit evidence from outside the administrative 

record, including “which party is seeking admission of the evidence (as 

Respondent, with greater resources and experience reviewing innocent spouse 

applications, and control of the administrative record, should be held to a higher 

standard), [and] the difficulty in locating the evidence.” We agree the court should 

consider factors like who has knowledge of and control over the evidence and 

which party has the burden of proof. Moreover, the Court should consider the 

administrative burden of extensive research to try to capture evidence uniquely 

within petitioner’s control or that which petitioner willfully hides. 
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B. CCISO Does Not Have a Duty to Investigate in the Non-Adversarial 

Administrative Determination Setting. 

43. Neither section 6015 nor respondent’s administrative procedures 

require an exhaustive search for material a requesting spouse may be withholding 

or hiding. An adversarial proceeding, on the other hand, lends itself to the unique 

challenge of obtaining evidence from individuals who are unwilling to provide 

what is necessary to make a meaningful and accurate assessment of their 

qualifications for innocent spouse relief. 

44. Petitioner states that respondent would have been able to find the blog 

by doing a simple internet search for petitioner’s name. Respondent should not 

have to do that because petitioner generally has the burden of proof at all stages of 

the request for relief and, to the extent important information is on a blog or 

elsewhere, petitioner ought forthrightly to provide the information as required by 

the Form 8857 she signed under penalties of perjury. The ease with which one may 

be able to find evidence does not matter when a party omits it or deliberately 

misleads another party. 
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Conclusion 

45.  The Court should interpret the term “newly discovered” as used in 

I.R.C. § 6015(e)(7)(B) based on its plain meaning. 

46.  Therefore, Exhibit 13-R, in its entirety, should be admitted into 

evidence as respondent did not become aware of petitioner’s blog until after the 

final administrative determination. 

// 

// 
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WHEREFORE, respondent respectfully requests that Exhibit 13-R be 

admitted into evidence in its entirety. In the alternative, if the Court grants 

Petitioner’s Motion to Strike, respondent respectfully requests the stricken pages of 

Exhibit 13-R be allowed either as an admission against interest, or for purposes of 

impeachment, as they directly speak to petitioner’s credibility. 
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