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UNITED STATES TAX COURT 

-----------------------------------X 

 

SYDNEY ANN CHANEY THOMAS,  : 

 

       : 

    Petitioner,  

       : 

   v.       Docket No. 12982-20 

       : 

COMMISSIONER OF INTERNAL REVENUE,  

       : Judge Emin Toro 

    Respondent.  

-----------------------------------X 

 

PETITIONER’S REPLY TO RESPONDENT’S OBJECTION  

TO PETITIONER’S MOTION TO STRIKE  

 

 PETITIONER submits this REPLY to Respondent’s Objection to 

Petitioner’s July 1, 2022, Motion to Strike portions of Exhibit 

13-R. 

 IN SUPPORT THEREOF, Petitioner respectfully states: 

 1. On July 1, 2022, Petitioner moved to strike portions 

of Exhibit 13-R (the “Motion to Strike”).  

 2. On September 12, 2022, Respondent filed an Objection 

to Motion to Strike (the “Objection”).  The Court granted 

Petitioner leave to file a Reply by October 12, 2022. 

 3. In her Motion to Strike, Petitioner moved to strike 

certain personal blog posts from evidence (pages 1-74 and 97-131 

of Exhibit 13-R) because they were not part of the 

administrative record and were not previously unavailable or 
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newly discovered, pursuant to I.R.C. § 6015(e)(7), which was 

recently added to the Code by the Taxpayer First Act (the 

“TFA”).   

 5. Both parties agree that the blog posts at issue were 

not part of the administrative record and that they were in 

existence at the time of the IRS’s determination of Petitioner’s 

request for innocent spouse relief.  

 6. Both parties also agree that the issue is whether 

these blog posts were “newly discovered” or “previously 

unavailable” under the meaning of I.R.C. § 6015(e)(7), which 

provides:   

(7) Any review of a determination made 

under this section shall be reviewed de novo 

by the Tax Court and shall be based upon— 

(A) the administrative record established at 

the time of the determination, and 

(B)any additional newly discovered or 

previously unavailable evidence. 

 

Taxpayer First Act, Pub. L. No. 116-25, § 1203, H.R. 3151, 116th 

Cong. (July 1, 2019).   

 7. Respondent contends that “[t]he IRS does not have the 

duty to gather evidence to defeat a request for relief under 

section 6015.”  Objection at ¶ 7.  We are not arguing that the 

IRS has a duty to gather evidence to defeat a request for relief 

under I.R.C. § 6015(f).  However, if the IRS opts not to do 
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additional factual research (such as an internet search) to 

support its decision, and bases its denial solely on the 

information presented by a taxpayer, the IRS will not be able to 

supplement the record before the Tax Court, unless, as stated in 

the statute, the evidence at issue was previously unavailable or 

newly discovered. 

 8. There can be no doubt that the blog posts were not 

previously unavailable under any interpretation of that phrase.  

They were publicly-available on the internet and could be found 

in less than a second on any search engine merely by typing in 

the Petitioner’s name. 

 9. Respondent instead focuses on the question of whether 

the blog posts were “newly discovered.”  Respondent’s essential 

argument is that because the IRS Financial Technician who 

reviewed Petitioner’s case did not rely on the blog posts in 

denying her claim for relief, but Counsel for Respondent later 

found the blog posts as part of her trial preparation, the blog 

posts are “newly discovered.” 

 10. If Respondent were correct, the TFA would essentially 

have no meaning, as the only showing that Respondent would need 

to make is that Counsel discovered the information after the 
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case had been docketed, which is effectively no limitation at 

all on what evidence could be admitted. 

 11. Petitioner suggested that the Tax Court refer to Fed. 

Rul. Civ. P. 60(b)(2) in order to determine the meaning of 

“newly discovered” evidence.  While this rule may not be an 

exact fit, as it was promulgated to address consideration of 

evidence in the context of whether a court should order a new 

trial or alter or amend a judgment, it provides an administrable 

standard for determining whether evidence is “newly discovered,”  

by requiring a showing that the party seeking admission has 

exercised reasonable diligence.   

 12. As noted in Petitioner’s Motion to Strike and the 

brief submitted by Amicus in this case, the Tax Court should 

take special care in determining what constitutes reasonable 

diligence in the innocent spouse context, particularly where the 

taxpayer is pro se and/or has suffered domestic abuse. 

 13. Accordingly, the determination of whether the party 

seeking admission of the evidence exercised reasonable diligence 

should take into account the resources and wherewithal of that 

party.   

 14. In the present case, it is the IRS who must show it 

exercised reasonable diligence, which it cannot do as it chose 
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not to develop the factual record at the administrative level 

despite having the resources and wherewithal to do so.   

 15. On the issue of whether the IRS acted with reasonable 

diligence, we note that Respondent makes contradictory claims 

about the accessibility and discoverability of the blog posts. 

On the one hand, Respondent argues that the blog posts were 

outside the reach of the IRS during the administrative 

proceeding and required extensive research to discover.  See 

Objection at ¶ 41 (“The information contained in the blog posts 

were within the reach and control of the petitioner, not 

respondent”); ¶ 42 (“Moreover, the Court should consider the 

administrative burden of extensive research to try to capture 

evidence uniquely within petitioner’s control or that which 

petitioner willfully hides” (emphasis added).   

 16. On the other hand, Respondent admits that all that IRS 

Counsel had to do to find the blog was to search Petitioner’s 

name on Google.  Objection at ¶ 32.  Certainly, something that 

is discoverable by a quick, free-of-charge Google search is not 

“uniquely within petitioner’s control.”  

 17. As the IRS did not exercise reasonable diligence in 

discovering information about Petitioner as part of its 
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determination of her claim, it should not be able to supplement 

the record at the Tax Court level. 

  18. In addition, Respondent seems to suggest that 

Petitioner is somehow at fault for not submitting the blog posts 

to the IRS during the administrative proceeding and that, in 

doing so, she may have attempted to mislead the IRS.  See 

Objection at ¶¶ 11, 44.   

 19. As an initial matter, there is no factual basis for 

the suggestion that Petitioner was trying to mislead the IRS or 

withhold evidence.  Petitioner was representing herself during 

this process, and without the assistance of counsel, was trying 

to navigate complex IRS processes while also dealing with the 

trauma from her past domestic abuse. 

 20. Moreover, as Petitioner explained during the trial, 

she did not view her blog, which was an attempt at self-branding 

and marketing, as relevant to her actual real world financial 

circumstances.   

  21. In sum, while we do not have legislative history to 

guide the interpretation of I.R.C. § 6015(e)(7), it was enacted 

as part of the Taxpayer First Act, and so it is highly likely 

that Congress intended this new provision to benefit taxpayers, 

rather than to give the IRS a greater advantage in the 
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litigation of innocent spouse claims.  Respondent’s 

interpretation of the TFA provides no meaningful limitation on 

the IRS’s admission of new evidence into the record to argue for 

the denial of relief at the Tax Court level, and could not be 

what Congress intended. 

 WHEREFORE, Petitioner respectfully requests that the Court 

grant her Motion to Strike. 

  Dated: New York, New York 

    October 12, 2022 

 

 

 

By: _________________________ 

      MEGAN L. BRACKNEY 

      T.C. Bar No. BM0825 

      Kostelanetz & Fink, LLP 

7 World Trade Center 

New York, New York 10007 

Tel. (212) 808-8100 

Fax: (212) 808-8108 

mbrackney@kflaw.com 


